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‘The Forgotten People fills me with great pride and immense hope that a broader consensus among all Australians may yet emerge. It is the result of genuine engagement with the right.’


NOEL PEARSON (foreword to The Forgotten People)


‘Symbolism is important in law and life. More tokenism is empty. The problem with many proposals for a symbolic acknowledgment of Australia’s Aboriginal people in our Constitution is that many supporters want it to be purely symbolic. Some even propose an express disclaimer of any legal consequences. The authors of The Forgotten People correctly insist that the pathway between symbolism and tokenism is deep and demands respectful consultation with Aboriginal Australians themselves. Nothing less will do. A most timely book.’


MICHAEL KIRBY AC CMG


‘This book proves that the pursuit of truth and justice is not the sole prerogative of either the left or the right, rather it falls to the humanity of the individual. The unfinished business of our Constitution is a question of truth and justice that all Australians will shortly consider. I urge you to open this book and your mind to engage in making a better Australia.’


RACHEL PERKINS


‘The Forgotten People is a marvellous collection of considered and passionate responses from leading Australians about how indigenous people might be recognised in our Constitution. Whether you agree with the proposals or not, each demands our own thoughtful attention and reflection. Only by considering all the different proposals can we hope to settle on the right way forward.’


JANET ALBRECHTSEN


‘For a nation that has traditionally exhibited a cautious scepticism toward constitutional change, it is likely that indigenous constitutional recognition will require the assistance of constitutional conservatives to demonstrate that such a change is necessary, but also that it can be executed safely. However, before conservatives can be enlisted to convince the Australian people of the wisdom of change they will first need to convince each other. This book is fascinating because it represents the important foundational step of those constitutional conservatives who believe there is a sound reason for change, then embarking on the task of convincing each other how that change could be best achieved in a manner and with outcomes that might be acceptable to the majority of voters in a majority of states.’


CHRISTIAN PORTER MP
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Now, the last thing that I want to do is to commence or take part in a false war … In a country like Australia the class war must always be a false war. But if we are to talk of classes, then the time has come to say something of the forgotten class …


You may say to me, ‘Why bring this matter up at this stage, when we are fighting a war in the result of which we are all equally concerned?’ My answer is that I am bringing it up because under the pressures of war we may, if we are not careful—if we are not as thoughtful as the times will permit us to be—inflict a fatal injury upon our own backbone …


Now, what is the value of this [forgotten people]?


First, it has ‘a stake in the country’. It has responsibility for homes—homes material, homes human, homes spiritual.


 


 


Rt Hon. Sir Robert Menzies KT AK CH FRS QC
22 May 1942





Foreword


 


His forebears … teach us the fearful losses which the world suffered in the Holocaust and the high moral obligation we have to prevent its repetition, whether in large and small ways. This the young Ron would have come to appreciate. These were lessons that endured …


As a Jewish boy … he learned what it was to be different. Each one of us is different … A civilised life teaches that difference is the glory of the human species. As the mind of Ron Castan, schoolboy, was formed, it came to appreciate the richness to be absorbed from different cultures and different identities. Avidly he kept his mind open; and he did so to the end.


The Hon. Justice Michael Kirby AC CMG
Koori Heritage Trust, Melbourne
15 November 1999


It was late in the 1990s that I first learned about the kindness and generosity that could come unexpectedly from the right. The late Ron Castan QC, senior counsel for Eddie Mabo in the Mabo case, was a close mentor and friend. He was the first person to give me the political advice that I have carried with me ever since: if indigenous people want to achieve meaningful reform and recognition of indigenous rights in this country, we need to find common ground with the right. Sometimes, as I was later to discover, the political right can even turn out to be more generous towards indigenous people than the left.


It was a surprising piece of counsel to me back then. Indigenous advocates were used to finding allies on the opposite end of the political spectrum. The left are traditionally known for having compassion in matters of indigenous rights. Labor was the party of the underdog and, under the leadership of prime ministers like Gough Whitlam and Paul Keating, Australia implemented lasting reforms like the Racial Discrimination Act 1975 and the Native Title Act 1993, reforms founded in principles of social justice and fairness that have proved indisputably important for indigenous people. As a young advocate in the 1990s, I knew from experience that the left often carried good intentions with respect to indigenous people.


But the politics of indigenous affairs in Australia is inevitably a pendulum, swinging from one political extreme to the other. It first swung right—with discrimination, assimilation and protectionism—then left—to rights and cultural relativism—before swinging right again—to ‘practical reconciliation’ and personal responsibility. While each of these political extremes has been beneficial and detrimental to indigenous people in different ways, my deep hope is that the nation can find its ‘radical centre’ on indigenous issues, for our people have too long been what Professor Patrick Dodson called the ‘playthings’ of politics and political trends.1 What we have thus far failed to find is the correct and appropriate middle ground between the competing philosophical extremes: the ‘sweet spot’ where rights meet responsibilities, where cultural prosperity meets economic achievement, where inclusion and equality meet appropriate recognition of enriching difference.


On a visit to Cape York Peninsula in 1994, the then indigenous Premier of Greenland, Lars Emil Johansen, opened my eyes to the insight that rights and responsibilities go hand in hand. ‘Self-determination is the right to take responsibility. Self-determination is hard work,’ he said. The self-evident truth of this statement immediately struck me. Self-determination is not a right that can be delivered to passive recipients by benevolent governments. Self-determination only comes alive when indigenous people take control and leadership in their affairs, and when they effect positive change for themselves, as individuals, as communities, and as indigenous peoples. Johansen had offered what might be termed a ‘radical centre’ insight that would take a while to sink into the national discourse.


Back in 1996, the pendulum had swung decisively from the left to the right. When Prime Minister John Howard came into power, the rights era ended and the responsibilities era began. Howard was correct in seeking to emphasise personal responsibility. I had also come to realise the potentially ugly effects of an unbridled rights agenda from the left that isn’t tempered by the requisite emphasis on social norms and responsibilities. Without the balance of personal responsibility, the rights agenda in indigenous affairs can easily disintegrate into a narrative of perpetual victimhood, excuses, and what George W Bush termed the ‘soft bigotry of low expectations’.


This does not mean that the rights era was wrong to give indigenous people their rights. It’s just that with rights must come the corresponding responsibilities. In this respect Howard’s intervention in the debate was needed, because the discourse required rebalancing. The capacity of the government to unilaterally deliver social uplift to the disadvantaged needed to be balanced with the realistic observation that government cannot do anything for you that you are not willing to do for yourself. But while rightly emphasising responsibilities, Howard unfortunately de-emphasised the importance of rights. Sadly for indigenous people, the Wik Ten Point Plan watered down our native title. The natural left–right tribalism was readily apparent. The left had been the rights reformers, and the right swung things back to responsibilities.


In 1998, in search of a better solution to the Wik controversy, Ron Castan took me to meet the notorious leader of the Country Liberal Party in the Northern Territory, Ian Tuxworth, and his colleague Jim Petrich. This was when we began a discussion with representatives from the far right of rural Australian politics, bringing together the parties that were furthest apart from each other in the national debates. As Justice Kirby would later observe, Ron had ‘a rare capacity to bring warring factions together’.2 We commenced dialogue that might enable the two sides to find common ground. And we did.


After an extraordinary process of conversation and negotiation, the consensus we reached was set out in a draft head of agreement. The preamble to that agreement began as follows:


 


For tens of thousands of years the Aboriginal people settled and owned this land. They were part of it in a unique and primary way. For the Aboriginal people, the land was the essence of their culture, and their culture was the essence of their being. To deny their ownership of the land is therefore to deny their very existence. It is for this reason that of all the wrongs done to the Aboriginal people over the centuries since European settlement, none has been more profound than the assertion of the doctrine that this land had been owned by no-one before 1788.


The confirmation by the High Court that the concept ‘terra nullius’ was a myth and that the Aboriginal ownership of land was reality, was a defining moment in the nation’s history …


The agreement set out terms for the future coexistence of indigenous rights and the rights of the pastoralists. The head of agreement concluded with the following statement:


 


We recognise that the settlement will be one between citizens of the one, united Australia and that our futures are inescapably intertwined and we are, at a fundamental level, one people.


The outcome of negotiations under this framework should be incorporated in a Treaty and put to a referendum in the centenary year of Federation …


We also believe it will provide a great opportunity for the Australian people to show that we are able to move forward as a nation united, where all Australians can live their culture, achieve respect and realise their aspirations.


This extraordinary agreement came out of negotiation with the far right, with people I described as sitting ‘just this side of One Nation’. And yet it was substantive and practical, generous towards indigenous concerns and aspirations, and reassuring in the certainty its terms gave to pastoralists. It gave parties on both sides a shared sense of unity, compromise and common purpose.


Ron Castan taught me a critical lesson in 1998. He would get me to see that there is more common ground between indigenous people and people from the right of Australian politics and society than conventional politics would have it. Many of the right-leaning commentators to whom I am referring are fundamentally decent and have goodwill. What I came to understand is that much of the right’s objections to indigenous aspirations were rooted in their objection to these aspirations being identified as leftist moralising. But if we came to the right without the leftist human rights lawyers by our side, the conversation could be quite different. It is a lesson I have carried with me in thinking about indigenous constitutional recognition: Nixon must go to China.


The right will likely push back against left-driven reform unless we are able to come up with a proposal the right can fully embrace. Equally, the left must be supportive—bipartisan commitment is required. And, most crucially, any proposal must be agreed to by indigenous people. There would be no point proceeding with a bipartisan commitment for a form of constitutional recognition that indigenous people do not want. To be successful, the proposition therefore needs to speak to the concerns and aspirations of all stakeholders. Strategically speaking, however, if Ron’s theory is correct, a ‘radical centre’ agreement position might arise if the disparate philosophies of those who are the furthest apart in their competing demands and concerns can be drawn together. Could agreement be found between the indigenous activists seeking substantive and practical constitutional recognition, and those on the political right most passionate about protecting the Constitution from radical alteration?


In 2013, I crossed the Sydney Harbour Bridge to North Sydney to meet with leading constitutional conservatives and liberals: Professor Greg Craven, Australian Catholic University Vice-Chancellor and conservative republican; Julian Leeser, monarchist and Samuel Griffith Society convener; and Professor Anne Twomey, black-letter lawyer and states’ rights advocate from the University of Sydney. In time the group expanded and we would engage with far-right liberals and those who rallied against any recognition that they felt would entrench race-based division. All were primarily concerned to uphold the Australian Constitution, maintain parliamentary supremacy, and minimise legal uncertainty. All were exceedingly nervous about activist judges—a concern I did not share. All wanted unity, not division.


I admit that I was apprehensive meeting them for the first time. I had for months been reading their fiery criticisms of the recommendations of the Expert Panel on Constitutional Recognition of Indigenous Australians, of which I was a member, delivered to the Prime Minister in January 2012. They hadn’t held back. They were adamant that a racial non-discrimination clause in the Constitution was not supportable. I was adamant that any constitutional recognition of indigenous peoples must be substantive and practical—it must provide a solution to the racial discrimination of the past, or else it was not worth pursuing. We thus began with little common ground between us and, initially, I found their arguments frustrating. It is all very well to argue that the Australian Parliament should retain its supreme power to discriminate, without any judicial checks and balances, when you have never been and probably never will be subject to racially discriminatory laws. Indigenous people understandably have less faith that majoritarian parliaments will look out for their minority interests—history has too often proven otherwise.


Eventually, however, I began to understand where they were coming from. And they, too, began to better understand why I, and many indigenous people, want practical change. Through generous conversations and rigorous debates, those who were opponents to constitutional recognition became wary supporters. And wary supporters became eager advocates for the consensus position that emerged.


We found agreement on the proposition that, if the High Court should not decide what is in the interests of indigenous people in contentious political and policy matters, surely indigenous people themselves should be guaranteed a fair say. What if the Constitution could ensure that indigenous people have a voice in the laws and policies made about them? For if the Constitution is a rulebook governing important national relationships, as these advocates on the right asserted, then it should also contain rules to govern the important relationship between indigenous peoples and government to ensure that it is fairer than it has been in the past.


The Constitution might be amended, simply, to guarantee the indigenous voice in indigenous affairs. Together with the removal of the ‘race’ references, replacement of the race power with an indigenous peoples power, and the compelling prospect of a fulsome declaration, outside the Constitution, containing the symbolic and aspirational statements of recognition, the package of reforms that emerged was fundamentally conservative and modest in a legal and constitutional sense, but it was far from miserly.


The substantive constitutional amendment guaranteeing the indigenous voice in indigenous affairs has the potential to instigate a profound shift in the way political conversations with respect to indigenous affairs take place. The proposed amendment would create a process of ongoing and active engagement between indigenous peoples and government. While it would be a modest reform in constitutional terms, it would be a paradigm-changing shift in the way indigenous affairs operates: a shift that indigenous people have arguably been seeking since Federation, if not before. An indigenous body with constitutional status could give effect to indigenous people’s long sought after right to take responsibility and leadership in our own affairs.


Ron’s theory proved correct. Our engagement with the right yielded, in retrospect, a better outcome than the Expert Panel’s racial non-discrimination proposal. It is, I have come to realise, a better idea to give indigenous people a proactive and pre-emptive say in the development of laws and policies with respect to our affairs, than it is to give the High Court a reactive, retrospective, once-in-fifty-years say. It would be better to involve indigenous people actively as political participants, as active parties to the working constitutional compact, than to involve them as perpetual litigants trying to get enacted laws struck down.


With hindsight, one can see that the Expert Panel’s proposals had swung too far to the left. There was a need to swing the pendulum to the centre-right, where it might succeed at a double-majority referendum. Or better still, we needed an impassioned push to swing the pendulum to the right and up: to a position that indigenous people could be excited about, that delivers meaningful and practical reform, but that does not interfere with the integrity of the Constitution or the supremacy of Parliament. We arguably found it: the sweet spot between left and right, and between indigenous aspirations and right-wing concerns. The elusive radical centre required to achieve lasting and meaningful reform in indigenous affairs. The consensus position between competing extremes that might allow Australians on the right to go to China for indigenous recognition.


What we must guard against, however, is the pendulum falling off the hook altogether. There must be some kind of constitutional promise (or constitutional guarantee) that things will happen in a better way for indigenous people. This, from my perspective, is the one non-negotiable condition. That is why Frank Brennan’s proposal for minimalist constitutional reform in his book No Small Change, without any form of constitutional guarantee, is not supportable.3 A legislated indigenous body is not a constitutional guarantee. Such legislation could be repealed at any time and indigenous people will have gained nothing.


Indigenous people need to have gained something of practical benefit from their constitutional recognition. There needs to be some answer to the racial discrimination and the mistreatment of the past. And in addressing this problem there are only a finite number of solutions. First, do we opt for a High Court solution through a racial non-discrimination clause? No—that has proved politically impossible. Federal member for Hasluck Ken Wyatt demonstrated this when he admitted the political unviability of his own recommendations4 for such a clause in June 2015.5 That proposal (for which I was a chief advocate) turned out to be too far to the left; the right would not support it. Second, do we then pull the pendulum to the right and down, so that only symbolic amendments remain and nothing practical changes? No—I would not support such a change, and I feel sure that the majority of indigenous people will reject a purely symbolic reform. We cannot go ahead with an indigenous recognition referendum that indigenous people do not support. Or, third, do we swing the pendulum decisively to the right and up, to a position that the right can embrace and champion, and which gives effect to indigenous aspirations for practical and positive change in the way we are treated, under the Constitution?


The Forgotten People fills me with great pride and immense hope that a broader consensus among all Australians may yet emerge. It is the result of genuine engagement with the right. Its essays canvas the views of prominent conservative and liberal commentators and thought leaders. Brought together by editors who come from what might be characterised as opposing ends of the political pendulum (Damien Freeman, constitutional conservative and staunch monarchist, and Shireen Morris, my constitutional reform adviser at Cape York Institute, a small-l liberal and passionate advocate for equality before the law and indigenous rights), it represents the emergence of a neat synthesis, arising out of what continues to be a fervently fought-out thesis (indigenous people want a constitutional guarantee of fairer future treatment) and antithesis (Parliament is best placed to decide what constitutes the fair treatment of indigenous people). Here we have found common ground on the synthesis solution that Parliament should remain supreme, but it should be constitutionally required to hear indigenous views before making laws about indigenous interests. What is demonstrated in The Forgotten People is a variety of prestigious authors and thinkers at various stages of coming to terms with their own synthesis on these competing propositions.


The intellectual arguments, ideas and empathy expressed in this volume, from such unlikely commentators, leave me optimistic about the future. I was moved to read the compassion and wisdom with which many of these commentators write about indigenous people and the indigenous history of this land. That these commentators have come together in agreed support of indigenous constitutional recognition is inspiring. It gives me hope that reconciliation may yet be achievable in this country.


I am grateful to all who contributed for their compassion towards indigenous aspirations, for their intellectual honesty in dealing with the complex issues at stake, and for their generosity of spirit in finding a consensus that, with perseverance, patience and a good deal of empathy, just might come into fruition.


Successful referenda in Australia are incredibly difficult to achieve. But this collection shows that it is indeed possible to recognise indigenous Australians while upholding the Australian Constitution. It is possible to give effect to the indigenous right to take responsibility in our affairs through a moderate yet profound constitutional amendment. We must all now work together to achieve our shared aspiration for a more united Australia, a more complete Commonwealth, and a fair place for indigenous people in this our own country.


 


Noel Pearson
September 2015





Preface


This book has its genesis in an invitation from Melbourne University Publishing’s CEO, Louise Adler AM, who had been encouraged by the Hon. Tony Abbott MP to take an interest in our work. As Prime Minister, Abbott committed himself to advancing the cause of constitutional recognition of indigenous Australians, and this commitment provided the impetus for the two of us to work so closely together.


The Forgotten People is a companion piece to another MUP publication, It’s Our Country Too, edited by Professor Megan Davis and Professor Marcia Langton AM. We are grateful for the leadership that MUP has demonstrated in fostering intellectual discussion about an issue so critical to the future of our country. We also appreciate the efforts of Davis and Langton, the University of Sydney’s Professor Anne Twomey and the Australian Catholic University’s Professor Greg Craven and Julian Leeser in seeking to develop a proposal that has the potential to address the concerns of indigenous leaders, as well as those of liberal and conservative commentators.


Louise Adler’s interest was shared by our publisher, Sally Heath, under whose stewardship the book has been published. We are grateful to her, as we are to Joanne Holliman, our copyeditor, whose attention to the manuscript has rendered an otherwise motley collection of essays worthy of publication.


Our debt to the twelve contributors goes without saying. We thank each author for their time and effort in considering and writing about this important national issue. We also owe specific debts to the team at Cape York Institute; Melissa Castan and Dr Patrick Emerton at Monash University; the Constitution Education Fund Australia’s CEO, Kerry Jones, and Phuong Van; Dr Michael Casey at the Australian Catholic University; and Aimée-Lee Curran.


Finally, we wish to thank Noel Pearson for both his foreword and his continued leadership and advocacy on this issue.


 


Damien Freeman and Shireen Morris
October 2015





Introduction


THE FORGOTTEN PEOPLE


Damien Freeman


The Conciliation is reputed to be the first example of history painting created in Australia. In the Western tradition, history painting is a genre that seeks to depict a decisive moment in a narrative or story involving a large number of figures. The Conciliation, painted by Benjamin Duterrau in 1840, depicts an idealised encounter between George Augustus Robinson, who was appointed Protector of Aborigines in the Port Phillip District in 1830, and fourteen Tasmanian Aborigines. The encounter is witnessed by three dogs and a curiously domesticated marsupial. The men’s spears are arranged to provide a geometric pattern of horizontal, vertical and diagonal lines that break up the canvas, while the womenfolk gracefully extend their index fingers to gesture towards the central figure of the Protector. Benevolently, the Protector clasps the right hand of an Aboriginal man, whose left hand rests reassuringly on the shoulder of another Aboriginal man lurking apprehensively behind the Protector. Those lurking apprehensions would turn out to be well founded. But, in spite of this, the painting exudes confidence in a future of amity and kindness between the British and the Aborigines in Van Diemen’s Land.


The painting was intended as a study for a larger work that was never completed. That seems fitting. Whatever Duterrau intended The Conciliation to convey about this first rapprochement between the British settlers and the antecedent Aboriginal population in Tasmania, Robinson laid the foundations not for a conciliation, but for near ruination. In politics, as in art, nothing was completed as might have been hoped.


The painting has a special place in the cultural heritage of Australia as the first attempt at this major art form, just as the subject it depicts has a special place in the political heritage of Australia, as a defining moment in the relationship between the indigenous and settler populations. The Aborigines, as much as the infamous Protector, and the artist who depicts them, are concerned about the way that the future will unfold. They all have a sense of what is valuable about their cultural traditions, and how those yet to be born will stand in relation to the traditions that the dead have bequeathed to them. The Protector and the Aborigines sought to preserve different traditions and values through a contract. Alas, the artist’s vision of how future generations of Australian society should see their contract is sadly deluded. But he was right to think that this was a decisive moment in our narrative, one that needed to be recorded.


It is important for those of us living almost two hundred years later to reflect on our relationship with our dead forebears and their feats.


THE MEMORIAL STONE FOR ARTHUR PHILLIP


On 9 July 2014, the Duke of Edinburgh laid a wreath beside the newly dedicated memorial to Admiral Arthur Phillip RN in Westminster Abbey. The simple square of Sydney sandstone, set into the floor of the centre part of the nave just to the west of David Livingstone’s grave, describes Phillip as the first Governor of New South Wales and founder of modern Australia.


Addressing the congregation during the dedication service, the then Governor of New South Wales, Dame Marie Bashir, praised Phillip for his determination ‘to ensure the fair treatment of the Aboriginal people—he actively fostered harmonious relations with them’. On other occasions, Dame Marie has publicly lamented the enduring legacy of the mistreatment of Aborigines since Phillip established the colony at Sydney Cove in 1788. There is nothing inconsistent in the Crown’s representative lamenting the mistreatment of Aborigines since the Crown established the first colony in Australia, while also praising the Crown’s first representative for his determination to ensure their fair treatment. Australia’s history is complex. It is full of contradiction and nuance. Both sentiments are appropriate responses to the historical relationship between the Crown and the Aborigines since 1788. The defining moments in our nation’s history overflow with both triumph and pain.


When the Defining Moments in Australian History exhibition was opened at the National Museum of Australia on 29 August 2014, Prime Minister Tony Abbott said that Phillip’s action in establishing the colony at Sydney Cove was ‘the defining moment in the history of this continent’ and ‘a moment that set the course for modern Australia’ because ‘it was the moment this continent became part of the modern world’. The Prime Minister painted a picture of triumph.


Warren Mundine, chairman of the Prime Minister’s indigenous advisory council, tempered the analysis. Mundine observed that Captain Phillip’s settlement at Sydney Cove ‘was a defining moment, there’s no argument about that. It was also a disastrous defining moment for indigenous people.’ It is a hard truth about Australian history that defining moments in the development of the nation’s prosperity are also defining moments in the dispossession and deterioration of the nation’s indigenous cultures.


Phillip’s documented determination to ensure the fair treatment of Aboriginal people was not some personal idiosyncrasy. In 1787, he received formal instructions from King George III. Among other things, the King instructed Phillip as follows:


 


You are to endeavour, by every possible means, to open an intercourse with the natives, and to conciliate their affections, enjoining all our subjects to live in amity and kindness with them. And if any of our subjects shall wantonly destroy them, or give them any unnecessary interruption in the exercise of their several occupations, it is our will and pleasure that you do cause such offenders to be brought to punishment according to the degree of the offence. You will endeavour to procure an account of the numbers inhabiting the neighbourhood of the intended settlement, and report your opinion to one of our Secretaries of state in what manner our intercourse with these people may be turned to the advantage of this colony.


There is no doubt that Phillip’s establishment of a British colony in 1788 was a defining moment in Australian history. Indeed, as Abbott said, it is arguable that it was the defining moment in Australian history—for better and for worse. What matters is that we acknowledge the myriad reasons why it is so. It must be recognised in terms of its aspirations and failures, and its commemoration gives rise to a deep need for apologies, healing and co-operation, as well as celebration. We all need to confront Mundine’s point that indigenous people continue to bear the brunt of failures flowing from the defining moment in 1788 that set the course for modern Australia.


Constitutional recognition of indigenous people presents the opportunity for a new defining moment: when the Australian nation unites to acknowledge the past and to declare its aspirations for the future, one that guarantees Australia’s indigenous people will have what King George III instructed Arthur Phillip to secure for them in 1788, but which has proved elusive until now.


THE BARK PETITIONS


The Bark Petitions are bordered with sheets of stringybark that have been painted with pipeclay, charcoal and ochre. To the Western eye, the sheets depict a procession of animals from Arnhem Land. To the Yolngu eye, they proclaim the title of thirteen tribes of the Yirrkala people to ownership of land around Melville Bay according to Yolngu law. Inside the bark frames are typescript petitions, composed in English and Gumatj, addressed to the speaker and members of the House of Representatives. They were the first traditional documents to be recognised by the Parliament when they were tabled in 1963, and they have remained on exhibition at old and new parliament houses since 1977.


The Yolngu pray that the Parliament will appoint a committee to consider recognising their claim to land that had been excised from the Aboriginal Reserve in Arnhem Land. The petitioners assert ‘that the procedures of the excision of this land and the fate of the people on it were never explained to them beforehand, and were kept secret from them,’ and ‘that the people of this area fear that their needs and interests will be completely ignored as they have been ignored in the past’. They ask to be heard before decisions affecting them are made.


A committee was established and it recognised the Yolngu claims, but the government did not act upon its recommendations. However, the Bark Petitions remain symbols of what recognition means for indigenous people in Australia: the hope that they will be consulted in future, as they have not been in the past, when laws and decisions were made that ignored their interests. They want some guarantee that things will be done differently in future. The Bark Petitions invite us to confront the place of traditional lands in Yolngu society, and the place of the Yolngu law in wider Australian society.


Over two hundred years ago, Anglo-Irish statesman and theorist Edmund Burke wrote that ‘Society is indeed a contract … [It is] a partnership not only between those who are living, but between those who are living, those who are dead, and those who are to be born.’ His words are as true of our society today as they were then. One document, more than any other, is the backbone of Australian society: our Constitution. Calls for reform to this document to recognise indigenous Australians offer an opportunity to affirm that partnership. But these calls also risk threatening its backbone.


For many conservatives, the Commonwealth of Australia Constitution Act 1900, which was passed by the Parliament at the Palace of Westminster in the United Kingdom, and which contains within it the Australian Constitution, is significant for four reasons. First, it provides the statutory basis for bringing the Commonwealth of Australia into being, through the federation of six British colonies. Second, it provides for the organs of the Commonwealth that exercise the legislative, executive and judicial power of the Commonwealth, and the separation of the exercise of powers. Third, it establishes the division of power between the new Commonwealth Parliament and the old colonial parliaments (which continued to operate as the parliaments of the six states). And, finally, it provides for the financial and commercial basis upon which federation would occur.


When the Constitution is approached in this way, it is less obvious what recognition of indigenous Australians has to do with the Constitution. The Founding Fathers regarded the Constitution as a set of rules for uniting six separate colonies into one indissoluble federal commonwealth and, on this understanding, it is not obvious why recognition of indigenous people should take the form of an amendment to the Constitution. The Yolngu Bark Petitions sought an assurance that ‘their needs and interests’ will not ‘be completely ignored as they have been ignored in the past’. Such an assurance might properly belong in the Constitution.


RACE, RECONCILIATION AND RECOGNITION


The concepts of race, reconciliation and recognition are central to this debate. It is necessary to say something about each of these before we can consider whether there is a package of reforms that can address the problems that they present for the Australian nation and the Australian Constitution.


Race


The Oxford English Dictionary reveals the twists and turns that the definition of the word race took from the sixteenth to the nineteenth centuries. As early as 1570, it has the sense of ‘the offspring or posterity of a person’—hence the Semites are a race, as the descendants of Noah’s son, Shem, and the Hamites are a separate race, as the descendants of Ham. It acquires the sense of ‘a limited group of persons descended from a common ancestor; a house, family, kindred’ by the seventeenth century, and so also the sense of ‘a tribe, nation, or people, regarded as of common stock’—hence the Twelve Tribes of Israel are a distinct race or nation owing to common descent from Jacob. By the nineteenth century, race has come to mean ‘a group of several tribes or peoples, regarded as forming a distinct ethnical stock’. The final move is when it comes to denote ‘one of the great divisions of mankind having certain physical peculiarities in common’. So, by the nineteenth century, the idea has arisen that the human species is naturally divided into subcategories that can be identified according to phenotype or physical appearance. The OED notes that ‘the term is often used imprecisely; even among anthropologists there is no generally accepted classification or terminology’. However, in the late nineteenth century the word was used confidently by scientists, and there was no question of imprecision.
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