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For my brother Dean


INTRODUCTION TO THE SECOND EDITION

In the years since Allworth Press published the first edition of this book, the business of creating theater has changed dramatically. At another time a handshake between parties was often all that was needed to seal a deal. The business operated, to some degree, on mutual trust. It was based on relationships that, in many cases, had been nurtured over years. The economics were predictable—well, all right, as predictable as they can be in a business as risky as ours. Nevertheless, the business model itself remained relatively constant.

For instance, I have known of big Broadway musicals that were deep into rehearsals before the contracts for the book writer, composer, and lyricist were signed. I once produced a show in which I was still negotiating the terms of the director’s agreement with his attorney in the theater lobby only minutes before the curtain went up on the press opening. At the time, it was feasible to conduct business this way.

But new factors have arisen that have made the need for this book even more acute. In our now litigious society, in which everyone will sue or be sued at least once in his life, the classic “gentleman’s agreement” of yesterday no longer suffices to generate a successful, enduring business relationship. (I’m not sure how many people today have even heard the term “gentleman’s agreement,” let alone fully understand and abide by its meaning.) As far as a court is concerned, a handshake and a “gentleman’s agreement,” in the words of Sam Goldwyn, are not worth the paper they’re written on.

Relationships aren’t, in all cases, as strong as they used to be. While there are exceptions, of course, relationships take time to build, strengthen, and develop to a point where there is real trust. In today’s Internet-centric world, many relationships in the theater are being initiated over social media and are often of the long-distance variety. Although in some respects this may be desirable, as it allows people to meet who might not otherwise have gotten the chance, Internet-based relationships are not built on the kind of strong foundation that can withstand substantial differences. (We know that the process of creating good theater is frequently fraught with arguments and divisive challenges— “artistic differences,” if you will.) When these relationships break down, especially when there are financial interests involved, the parties invariably run to court.

Economic conditions also endanger business ventures. While theaters have always struggled for funding, the financial meltdown that began in 2008 has drastically affected the resources available to the theater community. With many states and local governments strapped for funds to provide even the most basic services, theaters can no longer rely on government grants and loans to help them meet their budgets. This strain is also reflected in foundations’ and private individuals’ willingness and ability to give to arts organizations.

As if losing funding sources weren’t bad enough, theaters, like other nonprofits, are being squeezed by a rise in unexpected expenses. Many communities are now demanding that nonprofits begin paying for services and products they previously gave them for free. In my city, the mayor wants hospitals, churches, and, yes, even theater companies to begin paying for water and sewer service, both of which the city previously had provided at no charge to 501(c)(3) organizations. Other governmental authorities, like the IRS, are increasing their scrutiny over the budget, spending, and fundraising activities of nonprofits.

This new form of doing business extends to the commercial theater, too. With investors becoming even more careful about parting with their dollars, producers must demonstrate that they have firm, written contracts in place, particularly with the key talents in their shows.

I predict that this trend will continue even once the economy becomes robust again. Permanent changes are taking place in the way we live and the way the theater community operates.

In other words, the theater community will be confronted with massive problems—all right, we’ll call them challenges—in the future. To minimize problems and to continue to function under these conditions, producers will need to be ever more careful and vigilant in their business dealings. They absolutely must memorialize all of their arrangements with other parties in comprehensive, coherent contracts that both parties can understand and that a court (if litigation becomes necessary) can interpret to best reflect their intentions. This need remains even if the producer is contracting with a longtime friend. (I can’t even begin to tell you how much litigation I have personally witnessed that has arisen between “best friends forever.”)

Another reason for this new edition is to substantially expand on the scope of the contract forms contained herein—i.e., to make the book even more useful than (I hope) it has been for the industry.

It is my mission with this book to provide forms that are difficult to find elsewhere and which producers and theater companies will need. Of course, you could retain a lawyer, but (a) not every attorney has sufficient experience and knowledge of the specific requirements of theater contracts, and (b) the lawyers who do specialize in this field will charge you a great deal of money to prepare them on an ­individual basis.

An example, newly added to this edition, is the contract form for fight directors. With playwrights as diverse as Shakespeare, David Mamet, and Oscar Hammerstein calling for fight scenes in their scripts, a good fight director can be as important as a dance choreographer is to a musical. Yet there are special considerations associated with engaging a fight director that do not apply to other members of the artistic staff, and a producer who fails to codify these in a written agreement with her fight director is leaving herself wide open to a potentially expensive lawsuit if something goes wrong. My discussion herein, which precedes the form, will cover the specific clauses that both parties absolutely must negotiate and why.

Also new to this edition are contracts for such essential staff as designers and musicians, commissions for original music, and much more, together with lots of practical tips to help you maximize your resources.

Of course, the big advantage this guide offers is the accompanying CD, which contains all of the forms. You simply download the appropriate form and fill in the blanks with information specific to your situation. This will save you time and effort, which you can then expend on what you love and what you do best—namely, actually creating theater.

Finally, I suggest that you regularly check my website for supplementary news and business ideas that will help you to save time and money: www.charlesgrippo.org.

—Charles Grippo


PREFACE

Shortly after the publication of my previous book The Stage Producer’s Business and Legal Guide a producer offered to present my play A Wife’s Tale. After we negotiated mutually satisfactory terms, he asked me to prepare the production license between us. He said he wished he had a lawyer on retainer to prepare his contracts, but his company (a nonprofit) could not afford one.

With The Stage Producer’s Business and Legal Guide, I set out to address the producer’s need for legal advice in virtually everything he does. As an entertainment lawyer, playwright, and producer, I recognized, however, that few producers have the financial resources to keep legal counsel at hand.

The producer’s request set me to thinking that, in addition to the material contained in The Stage Producer’s Business and Legal Guide, theater people also need a ready source of legal forms. Most industry contracts contain fairly standardized terms and conditions. Often, only the specific items—like salaries and royalty rates—need to be negotiated between the parties. And these are based on the individual needs and facts of each particular situation. However, if producers and artists could have access to the essential agreements, well, at least half the work has already been done. Negotiations could be boiled down to the issues in the particular case. Both parties would save considerable time and money.

HANDY CHECKLISTS

Form agreements also serve as handy checklists, reducing the possibility that some particular issue might be overlooked. (As an attorney, I have found that those matters which the parties forget or fail to consider in negotiating their contracts are usually the ones that boomerang back later to everyone’s detriment.) Thus, by having the issues most common to each type of theatrical agreement codified in written form, both parties can make educated decisions before they enter into any contract. And any contract they sign is bound to be more comprehensive. Even if a dispute later arises, a court will better be able to decide what the parties intended to do.

EASILY UNDERSTOOD

However, I wanted to create agreements that would be readily understood by non lawyers. I decided the language should be everyday English—colloquial, whenever possible. I wanted readers to be able to sit with the form in front of them and comprehend each term, as a theater person would, not as a graduate of Harvard Law School. The language and practices are those of the performing arts world.

“THEATER”

I define theater very broadly—in fact, perhaps performing arts is the better term. These forms are designed for anyone in the business of live stage shows—not just plays, but also music concerts, dance, stand-up comedy, performance art, etc. Yes, some forms are particular to one form of theater or the other, but most, with a bit of modification, may be used in whatever area of the performing arts the reader participates.

For example, in chapter 3, Form 4, I have provided a standard Booking Agreement. This agreement is usable for producers of stage plays, stand-up comedians, rock groups, symphony orchestras, dancers, ventriloquists, lecturers—well, you get the idea.

EASILY ACCESSIBLE

I also wanted the forms to be handy and easily accessible. All of us are at a premium for time. It’s not only that we want things quickly, but, in this busy world, we need things quickly. So, in addition to publishing the forms in printed text, we are also making them available on CD-ROM. You simply download the appropriate form, fill in the blanks, and, as fast as your printer can work, you have hard copies for each party to sign.

To make the book even more useful, I have provided a discussion of each agreement preceding the form. That will give you a clearer understanding of the legal ramifications of what you are doing.

HARD TO FIND

Producers and artists often need contracts that are hard to find. The truth is, you can’t go into your local stationery store and purchase a form for a “Real Person Release,” like you might buy an apartment lease. Yet many transactions in the theater cry out for readily accessible models theater people can use. Hence in this book you will find song licenses, stage combat contracts, nudity riders, and other difficult to find, yet practical agreements.

LEGAL DISCLAIMER

Okay, here’s the disclaimer, folks.

Although these forms are useful in virtually every situation, no book of legal forms can—or should—take the place of an attorney’s judgment, knowledge, and experience. I mean, let’s face it. A dentist can write a book that tells you how to do a root canal. But would you really want to do your own?

Therefore, if, after reading the introductory material and the forms themselves, you still have questions, see an attorney. Just as I don’t take responsibility for the do-it-yourself root canal, I also disclaim responsibility if you don’t follow this advice and you lose your spouse, children, mother-in-law, and your Great Aunt Gertrude in a legal dispute arising out of these forms. Use common sense.

One other suggestion. You will get a great deal more out of this book if you use it in conjunction with The Stage Producer’s Business and Legal Guide. Yes, I admit to a certain self-interest. However, the two books combined offer you a wealth of knowledge and understanding of performing arts law.

And that’s why you’re interested in the first place, isn’t it?


HOW TO USE THIS BOOK

1. Read each paragraph of each form several times. Take your time. Make sure you understand each provision thoroughly. It may be easier to read the text versions first before you download the form, so you can be sure you are using the right form.

2. All of the forms are fill-in-the-blanks.

3. The provisions in the forms are based on standard industry practice. However, standard industry practice varies according to the kind and level of production you are contemplating. For instance, standard industry practice for actors' contracts for Broadway shows are governed by extremely detailed contracts negotiated between Actors’ Equity Association and the League of American Theatres and Producers. Since Broadway productions are capitalized in the millions of dollars, the standard Broadway actors' contract contains terms on a scale much greater than a non-Equity summer stock theater in Nebraska could possibly afford. Nonetheless, all producers and artists have many of the same concerns, regardless of their level of production. Therefore, I have attempted to craft generic contracts that address those concerns, while still allowing the parties flexibility to negotiate their agreements within available resources.

4. Just as Broadway’s union contracts represent the mere minimum terms that each party extracts from each other, the terms of the contracts in this book call for the mere minimums. Parties can—and should—always attempt to better the proffered terms.

5. Standard industry practice is not ironclad. One can always modify practice in contract negotiations.

6. Use these forms only as starting points for your discussions with the party with whom you hope to contract.

7. Wherever pronouns call for a particular gender—i.e. “him” or “her”—it goes without saying you should simply pick the appropriate pronoun to describe the particular party to the contract.

8. For many terms, alternative possibilities are available. These alternatives are set off by brackets—[ ]. Consider each alternative carefully. Pick the one which best satisfies both parties.


9. All forms for this book are downloadable from the Skyhorse Publishing website: skyhorsepublishing.com/go/9781581159233. The password to download the forms is: BLFT30



GENERAL CONTRACT PREPARATION ADVICE

1. Contrary to popular opinion, most contracts do not need to be notarized to be enforceable. The confusion stems from the fact that some legal documents (such as deeds for the conveyance of title to land) do require notarization.

2. It is a good idea before you fill in the blanks to think carefully what you want to say. Prepare several drafts of the information, using the principles enumerated in this section, until you have a draft that clearly states your agreement.

3. Be as specific as possible. Generalities lead to misunderstandings, disagreements, and eventually the need for a judge’s intervention and interpretation. Specifics set forth exactly the agreement the parties have reached—or, elicit a response of “No, that’s not what I meant.” In the latter case, it is easier to redraft a provision until it says what each party really did intend. “Be precise and concise.”

4. Do not approach contract negotiations as an adversarial process. That is a sure way to create antagonism, which can lead to a disruption of the relationship. Whatever kind of performance or production you are contemplating, theater is a collaborative art. While a certain amount of disagreement is natural in any such process (and may sometimes even lead to better work), too much tension can destroy an otherwise promising project. It is not wise—and, depending on the circumstances, may even be downright stupid—to begin any theatrical enterprise with a civil war over the contract negotiations. If you think coming into the ring fighting will get you a better deal, in most cases, it will not. In fact, it may not get you a deal at all. If you really, absolutely, cannot negotiate without a chip on your shoulder, fire in your eyes, and a snarl on your lips, perhaps you’d better rethink whether you even want to enter into a deal with the other party. Or it may be best that you turn the negotiations over to a lawyer or agent.

5. Although most terms in any kind of contract are negotiable, a number are not. For example, producers and publishers routinely expect even the biggest name playwrights to warrant (guarantee) that the work is original with them and does not infringe on copyrighted material owned by anyone else. This is reasonable. Producers and publishers do not want to leave themselves open to costly copyright infringement suits. In any event, it is foolish and a complete waste of everyone’s time to haggle over the non-negotiable terms.

If you are—or hope to be—a professional, learn what the industry standard is. Find out what the common, non-negotiable terms are. Expect them. When you see them in your contracts, accept them, and instead focus negotiations on those terms that are flexible.

This is not to say, however, that even non-negotiable terms cannot always be negotiated. Sometimes, while you must accept the basic concept, you can tweak the wording. In the above example, you may be able to limit your liability under the personal warranty. The producer may let you purchase an insurance policy that indemnifies him for any losses, if a court decides your work does violate someone else’s copyright.

Recognize also that many institutions, such as production companies and publishers, have terms in their contracts that are individual to them. Whether these terms are negotiable—and how far they may be negotiated—is usually a matter of policy within the house. I know of one play publisher, for instance, who will negotiate every term in its contracts, except royalty percentages. Yet I know other play publishers who will negotiate royalty percentages, yet little else.

In short, know your business. Then pick your battles wisely.

6. In connection with picking one’s battles, know which battles are important and which are not. Prior to actually entering contract negotiations, regardless of which side of the table you are on, make a list of each point in the contemplated agreement. Think each point over carefully. Which points are important to you? Which are not? What do you hope to achieve out of the entire contract? What do you hope to achieve out of each specific point? What are your most important needs? Where can you give?

If it is not important to you to change a particular point—that is, the term seems fair as it is— then it is not worth haggling over.

This raises another negotiating strategy. Always ask for more than what you really want. You might be surprised and actually get it. But by asking for more than what you want, you leave room to give a little here so you can get a little more there. If you immediately make your best offer, you are dead in the water if the other party says “No.” Then, to save the deal, you have to adjust your best offer in the only direction it can go—which requires you to give up more. But by asking for more than what you want, you have flexibility to come back with a counteroffer if the other party says “No.”

Here’s what I mean. You are negotiating for the production of a new play. If you are the producer, you first offer lower royalties than you really intend to pay. If the author says “No, I want more,” you can raise your offer and go on raising it until you reach your limit. If you are the author, your first offer will be for higher royalties than you think you can get. If the producer says “No,” you can go on lowering it until you reach the lowest royalty rate you will accept. At some point during these negotiations, both of you will reach a figure which is mutually acceptable.

7. Find out what terms are important to the other party. Usually you can do this by informal ­discussions. Learn as much as you can about the other party’s situation. For instance, if you are about to negotiate with the bargaining agent for a union, it is helpful to understand the current concerns of his membership with your organization. Most likely he will bring them to the bargaining table. This advance knowledge gives you a feel for what demands you can expect and how far you can go with your own demands.

8. Except on very rare occasions, you need not commit to any terms or offers right away. Even a playwright negotiating her very first production has the right to “sleep” on any offer. And she should think over each term carefully. Simply tell the other party politely, “If you don’t mind, I’d like to have a day or two to think about your offer.” That gives you time to reflect, rather than act hastily and unwisely. It also gives you a chance to consult with colleagues, lawyers, agents, professional associations, and anyone else who might be able to help you reach an informed decision. Similarly, a producer may seek time to consult with his board, business affairs department, or other advisors. Negotiations often take time. In Hollywood these days, it takes more time to negotiate the deal than it takes to make the picture. (Of course, neither side should take this as a license to unnecessarily prolong the process. No one wins by needlessly holding up a project.) Just take your time so you can make the appropriate decisions.

9. When one or more of the parties is a corporation, an authorized officer should sign all contracts on behalf of the corporation. First, you identify the corporation. Then the officer signs his name, preceded by the word “By,” and his specific title. Here’s an example:

“In Witness Whereof, the parties have hereunto set their hands and seals this day and date.

New Lincoln Theatre Corporation (Producer)

By: Charles Grippo (President)

William Shakespeare (Playwright)”


LEGAL BOILERPLATE

All contracts contain what lawyers call “boilerplate” clauses. These are fairly standard provisions, which cover what best may be described as generic issues—i.e. the kinds of matters that are usually more exciting to the lawyers than they are to the parties. This is because the lawyers see them as essential, while the parties view them as mundane.

You can have a perfectly enforceable contract without the boilerplate. However, if a dispute between the parties lands in court, the absence of these clauses may force the court to impose its own choices upon the parties—which may not be what they intended or wanted. In addition, in the event of a lawsuit, their absence may necessitate a great deal of legal wrangling over what they should be, which may drag out the case and increase its costs. Trust me. They are as essential to your contracts as any of the money issues.

That being said, not all of them need to appear in every contract. Where they are important, however, I have included them in the particular contract form. Except in the instances noted below, they should not be modified.

To simplify your understanding of these provisions—and because they are so standardized—I will discuss them all at once in this section.

JURISDICTION (LEGAL FORUM):

“This contract will be interpreted under the laws of the state of _____________.”

This is one of the few boilerplate clauses that the parties may need to negotiate and modify. They must decide whose state laws will govern their agreement. Obviously, this occurs most often when the parties are located in different states. Each party may want the laws of his own state to interpret the contract. This is because governing law usually only comes into play when one party sues the other over the contract.

Although many laws are similar from state to state, an equal number of laws differ greatly. And it is more than the statutory (the laws passed by the state legislature or local governments) laws on the books that differ. The common law (laws created by court decisions and local practice) also differs from state to state. Many courts (and juries) often look more favorably upon residents who are parties to a suit than nonresidents In a lawsuit, one party may have a better chance of prevailing than the other, depending on which state’s laws govern the agreement. These are the subtle, yet often essential, reasons each party has a vested interest in the jurisdiction (the state) under whose laws the contract will be interpreted.

AMENDMENTS

“This contract may not be amended, except by a writing signed by the parties.”

This clause prevents either party from coming forward at a later date and claiming that the contract was changed orally. This does not, however, prevent the parties from agreeing, at a later time, to change one or more clauses in the contract. However, both parties must agree in writing to any changes.

This protects both parties from false claims or simple misunderstandings whether the contract was, in fact, changed. In the event of a dispute, the court may refuse to recognize any claimed modifications, unless the party alleging the contract was amended can provide proof in the form of a writing signed by both sides. If the parties do discuss amendments, just that the fact that they both must sit down and reduce them to a writing—which both parties have to sign—forces them to really think about what they are doing.

ARBITRATION

“In the event a claim or a dispute arises out of this contract, which the parties cannot resolve in face to face discussions, either party may bring the matter before a member of, and under the commercial rules of, the American Arbitration Association. The arbitration will be binding on both parties. The arbitrator may require the losing party to pay the reasonable costs and attorney’s fees of the prevailing party. Judgment upon such arbitration award may be entered by any court of competent jurisdiction.”

In recent years, arbitration and mediation, rather than the lawsuit, have become an increasingly popular way to settle contractual disputes. Litigation takes time and is costly. Mediation and arbitration are quicker. Expenses may be more easily controlled. Often the parties can resolve their disputes without even the need to call in lawyers, although, even in mediation and arbitration, one is still better served by obtaining legal advice.

In “mediation,” an impartial third person helps the parties devise their own settlement. The mediator can suggest and advise, but he cannot make a decision that binds the parties.

In “arbitration,” each side presents his case to a neutral third party—the “arbitrator.” The parties can submit any proof they believe bears on the issue. But the rules of evidence are not as formal or as technical as required by a court of law. The arbitrator hears both sides and attempts to reconcile the parties on the issues. In the end, the arbitrator decides for one party or the other. The arbitration may be binding—which means the parties have agreed in advance, in their contract, to abide by the arbitrator’s decision, or it may be nonbinding or advisory. The contract may also empower the arbitrator to make the loser party pay the reasonable costs and attorney’s fees of the winner. The parties may also agree that any court may award judgment upon the arbitrator’s award.

The forms in this book provide for binding arbitration, but you can modify them to "nonbinding" arbitration, if you wish. And, if you would prefer taking your disputes to court, instead of to arbitration, simply strike the clause altogether out of the form you are using.

EQUITABLE RELIEF

There is one other twist to settling disputes. As I indicate below under “Assignability,” many contracts in the theater call for personal services. In a personal service agreement one party engages in a transaction with another party specifically because he wants to deal with that party and that party alone. A producer hires a star or a director because that particular person has talents or celebrity that only she possesses. The same is true when a producer books an act for a particular engagement. If you want to present Elton John in concert, you want Elton John and, of course, so do the patrons who buy your tickets. If Elton John doesn’t show up, his fans don’t want to see rap star Ham ’N Eggs, no matter how talented he may be.

In such cases, you can sue or go to arbitration and maybe collect money damages. But sometimes money damages aren’t enough. Sometimes you need “equitable relief.” This might be an injunction or a court order requiring the particular person with whom you have contracted to perform his obligations under your contract. You will see in “Booking Agreement, Form 4,” which is a personal services contract, that, in addition to arbitration, I have provided the option of the producer seeking equitable relief. I have omitted it from the other forms, but you can modify any of them to include it, if you believe it is an option best for your circumstances.

ASSIGNABILITY

“This contract will not be assigned by either party.”

Many business contracts allow one party to transfer his rights (and obligations) to a third party, usually in exchange for a monetary payment. The third party then steps into the assignor’s shoes, receiving any benefits due under the contract and performing the assignor’s obligations.

However, in the theater permitting assignability is not usually desirable. Theater people desire to do business with each other because the other party possesses capabilities, talents, or other characteristics unique to that person or business entity. Another party just won’t do, as I indicated above under “Arbitration.”

Every actor is a special individual, with her own capabilities, suitability for a role, or other attributes. A producer engages Mary Jones to play Aldonza in Man of La Mancha specifically because he believes she is right for his production, whether because of talent, box office draw, or a combination. He does not want Mary Jones to assign her contract to Elaine Smofulberger, who then appears at the half hour call to play the role.

A playwright contracting with Jed Harris to produce her play expects Jed Harris to produce her play. The playwright has determined that Harris shares her artistic vision for the script, as well as possesses the capabilities to actually get the show on, promote it, and otherwise give it every chance of success. She does not want Harris to assign his rights to Leonard Piffle, who may never have produced a show and knows nothing about theater. Therefore, the playwright will demand a “No Assignability” clause in her contract with Harris. (There is, however, an exception to the “No Assignability” clause in playwright/producer contracts, which we will treat separately in chapters 7 and 9, dealing with production contracts.)

Similarly, Harris has agreed to produce Charles Grippo’s play because he likes my writing. My voice appeals to him. He does not want to discover on the first day of rehearsal that I have assigned my contract to Fred Hack, who will now do the rewrites.

Theatrical relationships are like marriages. They are very personal. If you promise to marry Fred Freeman, you don’t want Boris Grant showing up at the church, because Fred assigned your marriage contract to Boris.

FORCE MAJEURE

Popularly known as the “Act of God” clause, this provision was designed to protect each party when an unexpected circumstance occurs, which prevents the party from performing his end of the contract. The event must be something beyond the party’s control—such as an act of nature, like a tornado or hurricane (hence the “Act of God”). Other common forces majeure include labor strikes, fires, and government orders (such as a curfew during a riot). Such cases may excuse one party from performing without liability to the other.

It is wise to set a time limit as to how long the cause may legitimately prevent the party from performing without liability. During that time period, the agreement may be thought of as being placed on hold. Once that time expires, either the party must perform (if the cause no longer exists) or the other party may terminate the contract, if he so chooses.

The parties should also specify what happens to any advances, deposits, or other money previously exchanged. If the party has partially performed, should he be entitled to retain some or all of the money hitherto paid to him? Or must he refund all or part of it?

NOTICES

It is essential to detail the mechanics of giving notice to each party under the contract. The parties must know with certainty how to contact each other in a proper, lawful manner.

Many lawsuits have been lost because the plaintiff (the suing party) fails to prove he has given proper notice. Proving that one has, in fact, given proper notice, is often essential to pursuing a claim against the other party in court. One is entitled to be properly notified that the other party is making demands or claims against him.

Here’s an example. Suppose Booth and Grippo are parties to a contract, which requires Booth to notify me of the date I am to appear at his theater for the first day of rehearsal. My address has changed. Booth mails notice of the date of the first rehearsal by regular snail mail to my former address. I do not receive it. Therefore I do not know when rehearsals are to begin. I fail to appear on the designated day. Booth now claims that, although he sent me notice, since I missed the first day of rehearsal, I am in breach of contract and he does not have to pay me. By the same token, I can claim that I never received the notice. Booth has only his word that he mailed the notice to me at my last known address. Our contract is silent on these issues. Who wins?

These problems are obviated by a notice clause providing for the following:

1. Proper mailing addresses for each party, where notices are to be mailed.

2. All mailings must be done by certified mail, return receipt requested.

3. The effective date of the mailing—i.e. the date of mailing itself or the date when it is actually received by the other party. Both may be proved by the certified mail receipts.

Traditionally, certified mail, return receipt requested, was considered the most effective—and easily provable—means of giving notice. However, with the proliferation of private delivery services (such as Federal Express), and new technologies, such as fax machines and email, restrictions on delivery methods have loosened somewhat. Yet courts still wrestle with problems of whether proper notice has occurred, when it is given by fax and by email. With both of these technologies, correspondence can easily be delivered to the wrong parties. However, certified mail and Federal Express require signatures to show they were actually delivered to the intended recipient. Some contracts provide that facsimile transmission and email are acceptable, as long as they are also accompanied by simultaneous, ordinary (not certified) snail mail delivery with proof of fax or email transmission. Personally, I believe that, since you must also send the notice by snail mail, you might as well go one step further and require certified mail, return receipt requested. Until the new technologies prove themselves more reliable, the traditional method seems the surest.
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