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Introduction

The Warsaw Pact invasion of Czechoslovakia that followed the 1968 Prague Spring entailed numerous authoritarian restrictions by the new political forces. Among these were “purges [that] “cleansed” the Czech cultural scene of four hundred writers”1 with the consequence that “at a stroke, the Czech cultural community - almost in its entirety - was removed from public life and become ‘non persons’. Writers were the most affected.”2 Although the Warsaw Pact measures have become a symbol of some of the worst excesses of the oppression of writers under twentieth century authoritarian regimes, the phenomenon continues to be widespread, if not global: literary freedom organisation English PEN has documented 647 cases of attacks on writers, journalists, publishers and others in 2011 worldwide, noting that 53 writers and journalists were murdered due to their profession in 2007 alone.3

However, the encroachments on the civil liberties of writers described by historians looking at post-1968 Czechoslovakia, and the ongoing attacks enumerated by organisations such as PEN, sit alongside a recent event which highlights the complexity of the concept of freedom of literary expression: namely, that in April 2009 PEN Slovakia, an organisation which campaigns on behalf of persecuted writers and in favour of freedom of expression4, issued a statement condemning the publication in a Slovakian journal of a poem by Radovan Karadžić, the wartime Bosnian Serb leader currently on trial for war crimes at the International Criminal Tribunal for the former Yugoslavia (ICTY).5

Although PEN Slovakia did not elaborate at length on the reasons behind their condemnation of the publication, it seems reasonable to assume that it was due to either, or both, Radovan Karadžić’s role in genocide, war crimes and other grievous atrocities during the wars of the former Yugoslavia in the 1990s, or due to the ultranationalist content of the poetry itself, carrying with it the potential to incite ultranationalist violence. In any case, the incident – in which an organisation that campaigns for literary freedom called for, in effect, censorship – opens up the conundrums and unresolved tensions latent in the concept of “freedom of literary expression.”

The argument I will outline in the following Chapters aims to demonstrate that these conundrums would be better resolved if we change the way we think about freedom of expression – and thus freedom of literary expression – by moving away from the traditional negative liberty approach that has thus far dominated the political philosophy consideration of freedom of expression, and towards a more proactive one, which can be built from the capabilities approach developed by Amartya Sen and Martha Nussbaum.

The questions these two cases – Czechoslovakia in 1968, and PEN Slovakia’s condemnation of Karadžić’s poetry forty years later – are highly germane to ongoing debates related to human rights theory, human rights in practice, and contemporary political philosophy. At first glance, the juxtaposition of these two cases brings to mind various interrelated questions, for instance: is literary freedom, then, only the absence of censorship? If this is the case then on what grounds, if any, is censorship of literary works justifiable? Is literary freedom substantively different from other forms of freedom of expression? Are the rights that writers enjoy the rights that belong to the general populace – civil and political rights, such as the right not to be tortured or arbitrarily detained and so forth – or do they also have rights in their capacity as writers? If so, are there corresponding duties that accompany these rights?

To address these issues, I will explore the concept of freedom of literary expression, in particular, by building upon and exploring potential points of departure with the traditional political philosophy debate regarding freedom of expression as a whole. Freedom of expression is classically read as a cornerstone of civil and political rights, enshrined in international law under Article 19 of the Universal Declaration of Human Rights.6 Here, I aim to demonstrate, however, that freedom of literary expression is also a cultural right. Drawing upon Isaiah Berlin’s delineation of negative and positive liberty, this book takes the position of the capabilities approach developed by Amartya Sen and Martha Nussbaum, that only a positive liberty approach that entails proactive steps on behalf of states can comprehensively secure the rights of all citizens. Conceiving of the right to literary expression as a cultural right entails a conceptual shift away from the classically liberal, negative liberty approach to freedom of expression, which has traditionally been defended by theorists like J. S. Mill solely in terms of the rights of the individual to freedom of expression.

Freedom of literary expression, when analysed through the lens of the capabilities approach, entails the protection not only of the individual writer to produce literature free from arbitrary governmental constraint, but also entails protecting the right of the wider group or community to access and enjoy literary culture. In other words, the drastic measures against writers in, for instance, post-1968 Czechoslovakia, should not merely be read as an encroachment on the civil and political rights of individual writers, but also a violation of the group rights of the community to enjoy culture.

The capabilities approach has not been fully applied to the question of literary freedom of expression. Consequently, making the case for literary expression as a cultural right entails drawing upon seemingly discrete academic traditions or debates. More specifically, here I will be addressing several questions that frequently arise in the debate on economic, social and cultural rights; I aim to synthesise answers to these questions, in order to demonstrate the validity of Sen and Nussbaum’s positive liberty position against both Rawlsian social contractarianism and utilitarianism. The first question which frequently arises in literature on economic, social and cultural rights – the question addressed in Chapter 1 – is “what is the importance of culture?” The second, more specific question, which frequently arises on the subject of cultural rights – and which I will address in Chapter 2 – is “should the state fund “high art”?” Chapter 3 will then bring these two concerns together through an analysis of the role of the writer in society, and the relationship between the writer and society, which underscores the central claim of the argument I am presenting here: that civil and political rights, and economic social and cultural rights, are mutually reinforcing, and cannot be fully secured independently of one another. Building upon Chapter 3’s tentative recommendations for ways to address literary freedom of expression through the capabilities approach, Chapter 4 will deal with the remaining question of literary hate speech, primarily by focusing on the example of Radovan Karadžić’s poetry, and present a way of addressing this thorny issue that moves beyond the impasses of the traditional/ negative liberty approach – namely, how to apply the capabilities approach to (literary) hate speech, to develop the position of “speaking back”.

Taken together, these four Chapters will make the case that:


(a) literary freedom is a cultural right, entailing obligations on the part of the state and

(b) literary hate speech (addressed in Chapter 4) must similarly be approached through a positive liberty/ capabilites lens, also entailing positive actions such as “speaking back” rather than negative actions like censorship.



In other words, the work as a whole is an assertion of the importance and relevance of applying a positive liberty and capabilities approach to an issue that has traditionally been treated as a negative liberty or civil and political issue.

In keeping with this synthesis of different academic debates, the literature consulted for this book draws upon a number of different schools of thought, primarily in political philosophy, but also literary theory, social history, and constructivist approaches to nationalism. Although these different schools of thought, with their own internal debates and frameworks, may seem unrelated – and I recognise that this may at first seem like a disadvantage to the overall coherence of the argument – it is necessary to bring together these different academic traditions in order to make the case I am presenting here, of literary freedom as a cultural right, due to the fact that it is a notably underdeveloped part of human rights theory and political philosophy. Making the case that (any) freedom of expression should be addressed through the capabilities approach rather than a negative liberty approach would already have been a departure from the predominant way of understanding freedom of expression; focusing on literary freedom in particular, as I will in the following Chapters, makes the task doubly complicated, and thus entails bringing together diverse approaches to freedom of expression, rights theory, and literary theory.

Consequently, Chapter 1 draws upon both the constructivist approach to nationalism (to show how the contested concept of ‘culture’ has been appropriated and constructed by, among others, the ideology of nationalism) as well as the debate within political philosophy, namely the arguments of Waldron, Kymlicka and Young, who are delineating the potential conflicts between group rights and the rights of the individual, and present different theses on the importance of culture to individual identity/ individual freedom. Post-colonialist and post-structuralist thinkers such as Judith Butler, Gayatri Chakravorty Spivak and Homi Bhabha also provide insight into this question, as both are pointing to the “false neutrality” latent in Western (individual rights-based) multiculturalism, and provide salient analysis of the transgressive/ mutable element of culture.

Chapter 2 outlines the twentieth century debate within the Frankfurt School and its successors, notably Adorno’s idea of the “culture industry”, before outlining how Sen and Nussbaum’s capabilities approach provides a more helpful lens for responding to those who argue “high art” should not be funded or receive other proactive support from the state and society as a whole, due to its latently elitist nature. Chapter 3 references the schools of thought outlined in the first two Chapters, and also draws upon commentators looking specifically at the role of the writer in society, such as Achebe’s essay ‘The Role of the Writer in a New Nation’, and Orwell’s insights on literary self-censorship, then using the case of writers in post-1968 Czechoslovakia to highlight the importance of taking proactive steps to ensure freedom of literary expression.

Turning to the question of literary hate speech, and how this can be dealt with through the capabilites approach, Chapter 4 will first draw upon work by scholars looking at Radovan Karadžić’s poetry, and those who seek to locate this within the broader construction of Serbian ultranationalism, and then turn to analysis of other works of what could be termed artistic ‘hate speech’, such as Sontag’s analysis of the Nazi film-maker Leni Riefenstahl, to clarify the findings of the Chapter: that literary hate speech must be contextualised to strip it of its power, and that positive steps must be taken to counteract it, such as Gelber’s proposal (following Nussbaum) of a forum for disadvantaged groups to “speak back”. All Chapters reference the capabilities approach developed by Sen and Nussbaum.

In addition to these schools of thought or literature, three cases in particular will be foregrounded in this study in order to more fully explore the question of literary freedom, its limits, and what it entails. They each serve to highlight a different aspect of the debate. The first, as stated above, is the oppression of writers in post-1968 Czechoslovakia and the impact that this had not merely on the individual writers but also on the society as a whole, which highlights the way in which literary freedom is not solely a civil and political right. The second is the case of Radovan Karadžić ’s poetry, which highlights the dilemma of the limits of freedom of literary expression and provides an opportunity to demonstrate the capability approach’s appropriateness for solving this traditionally negative liberty dilemma. (To this, we could add the example of Leni Riefenstahl who, although not a literary figure, is relevant to this analysis because Susan Sontag’s reading of her work, and its place in society, is also vital to the argument I am making, regarding ‘contextualisation’ as an alternative to censorship). The third case that I will return to throughout this exploration is that of Salman Rushdie, and the persecution he received for the publication of his novel The Satanic Verses. Rushdie is included as a counter-point to Riefenstahl and Karadžić, to demonstrate that we need an approach to hate speech that can distinguish between the offence caused by The Satanic Verses on the one hand and the tangible harm caused by Karadžić’s poetry (and Riefenstahl’s art) on the other. Moreover, the case of Salman Rushdie was also taken up as one of the key examples through which the ongoing debate in contemporary political philosophy and multicultural theory – the debate between Brian Barry, Bikhu Parekh, Kymlicka and others – played itself out. As I intend to take on board, but ultimately refute, Brian Barry’s egalitarian critique of ‘group rights’ leveled against Parekh, the Rushdie case is a particularly fitting example.

I will not discuss the artistic merit of the literary works in question, on the principle that artistic merit should not enter into the discussion of freedom of expression and art.7 Similarly, it was beyond the remit of this exploration to engage in close textual analysis of Karadžić’s poetry in order to fully demonstrate the way in which it functions as ‘hate speech’, and I have largely relied upon other scholars’ analysis of his poetry to make this case.

It should be noted here that art (here, literature) has often been overlooked in debates on freedom of expression, and yet art and literature have frequently been effectively utilised by fascistic, ultranationalist and other extremist regimes to stoke social violence. Hate speech in art is a sensitive issue with tangible consequences, and part of my intention with the analysis of literary hate speech in Chapter 4 was driven from my position that literary hate speech cannot be adequately dealt with through a self-satisfied liberal reaction that simply recites its commitment to free speech in the face of disadvantaged groups who object to literature that incites violence against them. The affront Karadžić’s poetry and Riefenstahl’s films cause to those affected by the crimes of the respective regimes to which they were aligned is real and undeniable, and any conclusion on the side of allowing the transmission of hate speech in art and literature – as I am ultimately making – must not lose sight of this fact.

As this work intends to demonstrate the advantages of a capabilities approach to freedom of expression (one that has not been developed in the literature on capabilities theory, except for Katherine Gelber’s study, and which has not been applied to literary freedom of expression in particular) – and particularly its advantages over the more established political philosophy lens for dealing with freedom of expression – the remaining part of the Introduction will outline first the ‘traditional’ way in which freedom of expression has been dealt with by political philosophers and liberal theorists, and then outline the capabilities approach, which in the following Chapters I hope to show offers new insights and ways beyond the impasses of the traditional approach.

Freedom of Expression

Freedom of expression is a central, fiercely-guarded tenet of liberal thought, and grounds for overriding it requires convincing justification.8 Here I will first illustrate why freedom of expression is central to liberal philosophy, then demonstrate that which cannot be considered grounds for censorship, namely offensiveness. This leaves the issue of free speech which causes harm to others, an area where traditional political philosophy is less helpful than on offense. (It is worth noting that one of the problems with the traditional debate – perhaps a sign of its Western, academic origins – is that it often chooses as examples for the ‘free speech dilemma’ issues such as pornography, vulgarity and practical examples, like the ethics of the freedom to shout ‘’fire” in a crowded theatre, from which it is not easy to find serious equivalences with the grave effects of ultranationalist/fascistic hate speech, namely incitement to genocide, war-crimes and social violence

Freedom of expression is so universally accepted as an inherent good in liberal philosophy that it almost seems strange to ask why it is important.

Several overlapping reasons have been put forth by political philosophers working in this area. The first comes from the utilitarian tradition of J.S. Mill, and is grounded in the concept of negative liberty, which asserts that every person has the liberty to do or say anything provided it does not harm others, and there can be no legitimate interference with the exercise of this liberty. Secondly, Joseph Raz has argued that free speech is an essential public good, as it is only when free speech is guaranteed that individuals can participate in their broader cultures/groups, which is essential for personal identity.9 A related argument is the necessity of free speech for democracy, which David Richards describes as “protection of the democratic political process from the abusive censorship of political debate by the transient majority.”10

A final argument is that free speech is an inherent social good because it is a catalyst for debate, leading to new ideas which help society as a whole. Historically linked to the Liberal/Whig idea of progress, this idea is often cited to defend free expression in academia. Even if much freedom of expression does not contribute to progress, there is no way to know whether it will unless we allow a culture of free speech to flourish. Taken together, these arguments indicate that, if we are ever to override the principle of freedom of expression, we are compelled to provide good reasons for doing so.11

One reason sometimes cited for overriding free speech is the ground of offensiveness. Liberal theorists have clearly shown that such a principle is untenable. Enshrined in national laws in many liberal democracies, there have been numerous cases in recent history where this argument was presented by/ in the name of social groups, often disadvantaged groups who face discrimination in wider society. The argument can be summarised thus: although free speech is a right, it cannot be abused to gratuitously offend peoples’ deeply-held beliefs or morality. This argument was used against Salman Rushdie’s The Satanic Verses, which was deemed by several Muslim (and Christian) organisations to be insulting to Islam, and therefore causing harm to Muslims.

Crucially, however, Rushdie’s novel, which depicted historical-religious figures important to Islam, did not incite violence to Muslims or any social group – even those who argued that his work should be banned did not base their claim on ‘incitement to racial hatred.’12 It is true that The Satanic Verses violated edicts of Islam according to many rigorous interpretations, but Rushdie’s book does not constitute hate speech by being ‘blasphemous’ to one religion: to critique or parody an idea that is important to others does not in itself incite discrimination or violence. In fact, we can even argue the reverse: blasphemy laws, which continue to be in place countries including Ireland and Canada, unjustifiably oppress individuals’ right to free speech.

That offence is not harm coheres with our common sense: people can be ‘offended’ at innocuous things like an interracial couple holding hands, a gay couple kissing and so on.13 Grounds for offence are often spurious, and, if religion is cited as a reason, how can we logically justify religion jumping to the front of the queue? After all, why is it more of an affront if it offends my religion than if it offends my belief in liberty? So if we are to restrict free speech on certain grounds, it surely must be on stronger grounds than offensiveness. It could be argued that part of the lack of validity of claims of ‘offensiveness’ is its closeness to, and ability to act as a veil for, the feeling of “disgust” as offen-siveness/ cultural and religious taboos are often developed out of and closely linked to ideas of what society deems “disgusting” and this disgust is then given a veneer of legitimacy under the auspices of “culture”.

Martha Nussbaum, for instance, has argued that the concepts of disgust and shame are inherently hierarchical, and have historically been used to oppress the disadvantaged in Western society, particularly women, homosexuals and Jews. She concludes that disgust can never be a legitimate reason to curtail another person’s liberty.

Some conclude, in the face of examples like the Rushdie controversy, that we should not have any restrictions on freedom of expression. The libertarian response is to note that all attempts at restriction are open to abuse, of plaintiffs who are excessively sensitive or misconstrue the concept of harm in order to silence others. Linked to the broader libertarian view that intervention in an individual’s practices is to be avoided as much as possible, it is also tied to the question of “who will censor the censors?” If the state – or the ‘moral majority’ – appoints itself as the arbitrator of when freedom of speech be restricted on the grounds of harm, then the state or majority will likely define harm as that which goes against their interests or diminishes their power.

Yet this position does not entirely hold up to scrutiny either. Jan Narveson starts from the libertarian position that everyone has the right to say what they like. But he then shows how this raises the question of whether there is a corresponding right to be heard, as speech is usually done “to” someone, and yet ‘noise pollution’ – speech we do not want to hear, yet find hard to avoid for practical reasons – would infringe on our liberties. If we have a right to liberty from excessive noise pollution in everyday life, it creates a corresponding restriction of free speech on those who produce noise pollution.14

Secondly, Narveson raises the issue of third parties: the initial libertarian formulation of ‘right to say what we like’ does not consider the issue beyond the intended audience: whether A’s speech to B has harmful effects on C. Yet this is how much hate speech functions, and defending the liberty of C would necessitate restrictions on the liberty of A and B.15

Narveson also raises the question of ‘culpable inducement16’: if A’s speech compels B to assault C, is it the fault of A or B? In other words, even if we can demonstrate that there are limits on freedom of expression on the grounds of harm, the question of where to lay the blame for the harm it causes becomes the obstacle.

The positions outlined above highlight the limitations of the traditional debate. Those who argue there should be no limits are absolutising free speech as a first virtue, not fully acknowledging the negative impacts this has on other important social virtues like equality and justice. Conversely, those in favour of censorship when free speech harms others are overly-focused on ‘explicit’ hate speech and where to apportion blame. In liberal discourse, the language of “striking a balance” dominates analysis of where to draw the line of free speech: the goal – to diminish the harm hate speech causes – is juxtaposed with the principle of upholding as much free speech as possible. As long as these two ‘rights’ or ‘goods’ are seen to be in conflict, there can be no comprehensive solution – we will forever be adjusting the scales between these concerns. As Chapter 4 will go on to show, it is only by moving beyond a negative liberty focus, and drawing upon Nussbaum’s capabilities approach, that we can find a solution in which these two goals and principles are not problematically juxtaposed.

In conclusion, although we can assert that offense is not adequate grounds for overriding free speech, little can be determined beyond this, particularly as the traditional debate is not generally concerned with hate speech and its extreme potential consequences, and when it does it deals only with explicit incitements. As Chapter 4 will go on to demonstrate, the traditional debate’s emphasis on explicit and overt hate speech makes it particularly ill-suited to art.

The Capabilities Approach

As Sen and Nussbaum’s work provides the framework for my argument that literary freedom is a cultural right, it is worth now briefly outlining the capabilities approach, and its advantages over other contemporary theories of justice. Focused on securing “substantive freedoms” that have a meaningful impact on a person’s full exercise of their choice (and thus, their ability to lead a fulfilled life of their own choosing), the capabilities approach differs from utilitarianism and Rawlsian social contractarianism, which maintain that civil and political rights can be secured before, and independently of, economic, social and cultural rights.17 Instead, it argues that substantive freedom is achieved only by securing a core of key entitlements, such as resources, education, bodily integrity and the ability to live to an old age. These substantive freedoms allow people to pursue their own goals of fulfilment: in this sense, it is an outcome-oriented theory of justice, which measures the justness of any social arrangement or state by the extent to which it secures for each individual a list of central “capabilities”, although these capabilities are also interdependent.
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