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To My Parents: Thank you for teaching me the skill to be able to listen to people and actually hear them.

In memory of Len Lipson—I know you would have liked this.






INTRODUCTION


Who gets married? Starry-eyed kids in their twenties. Starry-eyed kids in their forties. Boomers. Millennials. The young. The old. The old who want to feel young. The rich. The poor, the just-scraping-by. Men and women. Men and men. Women and women. The workaholic. The shopaholic. The alcoholic. Your cousin. Your best friend. Your ex. Brenda and Eddie from that Billy Joel song. Billy Joel.

Who gets divorced? Starry-eyed kids in their twenties. Starry-eyed kids in their forties. Boomers. Millennials. The young. The old. The old who want to feel young. The rich. The poor, the just-scraping-by. Men and women. Men and men. Women and women. The workaholic. The shopaholic. The alcoholic. Your cousin. Your best friend. Brenda and Eddie from that Billy Joel song. Billy Joel.

People get married, and people get divorced. If you know anything about statistics—or people—this is not a surprising fact. And it has been going on forever, in some form or another. One of the oldest known marriage breakups in history was that of Henry VIII and Catherine of Aragon in 1527. Henry wanted to annul his marriage to Catherine (because she did not produce a male heir) to marry the younger, prettier Anne Boleyn (the first noted version of the male midlife crisis). Then when Anne could not produce a male either (Henry did not like to look in the mirror much), he decided that instead of divorcing her, he would behead her instead.

So divorce (in some form) has been around for almost five hundred years. However, over time things have changed and continue to change. Courthouses have replaced guillotines, and you now can get divorced (if you want) basically because you do not like the way heI crunches his cereal.

While I am a matrimonial attorneyII (and have been for the past twenty years), I am still a romantic at heart. Even though I see marriages break up every day, I believe that everyone can find someone to be happy with. But I am also realistic enough to know that that “someone” may or may not be your current spouse. It could be your spouse, or the guy you meet on the Starbucks line tomorrow morning, or the girl you meet at yoga class next week, or maybe it is simply the “someone” you see in the mirror. So one of the goals of this book is to help you figure who your “someone” is.

Now, if it is concluded after completing chapter 2 (Secret #2: You May Not Be Ready to Get Divorced) that your someone is not your current spouse (or if your spouse made that decision for you), then the next goal here is to provide you with the practical guidance necessary to be prepared for that shift in your life. Think of this book as the What to Expect When You’re Expecting—or not expecting—for divorce.

However, I do want to warn you that this book is not going to sugarcoat and may seem harsh at times, but let’s face it—the divorce process is not fun, and I would be doing you a disservice to pretend that it was. My tone can be pretty direct, and I really do not bullshit. Since I feel I owe it to my clients to be honest, I also owe honesty to you. So if there are parts of this book that hit too close to home and may make you cry—that’s okay and perfectly normal (I considered printing this book in plastic to protect against tearstains). But I am hoping there may also be a few lines in here that make you laugh a little too (or at least crack a smile).

I wrote this book for two reasons, and they may at first seem contradictory, but stick with me for a bit. One goal is to encourage the people who are feeling frustrated and bored in their marriages to think twice before falling into the “grass is always greener” syndrome. I want to catch the midlife crisis early and tell people that they should not end their marriage because sex is always missionary style (when you even have it) and you literally would rather read a Chinese menu than listen to your husband drone on about his workday. I want people who stare at Facebook (or whatever social media platform that is cool at the time you are reading this) and think that every other couple on there (even your archnemesis from high school) seem to be so schmoopy, to realize that the second after the picture was taken, the wife is screaming at the husband about the fact that he was sleeping with her (ex–) best friend. I want people to realize that marriage is tough and there is no such thing as picture-perfect. If someone tells you that they are still always gaga over their husband after twelve years of marriage, two kids, and a mortgage to pay, that person is probably lying to you (cynical, I know—but also realistic). Marriage is often boring and annoying and monotonous and all the fun words in between. So while I am a divorce lawyer and this advice goes directly against my profit margins—I want some of the people who read this book to not get divorced and never call me and never pay my consultation fee. I would consider it a success if you finish reading and right after you turn the last page, go have non-missionary sex with your husband.

However, I am not writing to tell you to stay married either. Did you know that in 2016, there were 6.9 marriages in the United States for every 1,000 people and 3.2 divorces per every 1,000 people—that means that 46 percent of the marriages ended in divorce (which is often rounded up to 50 percent)?1 The typical marriage in the United States that ends in divorce only lasts seven years (so if you made it past seven years, you are beating the national average). Therefore, if you are part of the 50 percent–ish of couples who are getting divorced, I want you to know that I have seen thousands of clients in a worse state than you are (after twenty years of matrimonial practice, I do not even need to know your situation to say that), and they have survived and are often happier after. Divorce is not the end of your world (despite how it may feel right now) and can be seen as a beginning instead. I promise that you will come out on the other end of this process and (if done properly) may even be better for it. Let’s face it—very few mammals mate for life. I believe it is time to normalize divorce (I know I will get some serious backlash for that), because anything that has a little more than a 50 percent chance of survival should fall within the realm of normal. At this point, it is almost as normal to get divorced as it is to stay married. After you turn the last page of this book, the goal is for you to feel confident and good (as good as you can) about the turn your life is taking. To know that you’ve got this.

In life, I believe in making rational, thought-out, and educated decisions. People think that because I am a divorce attorney I try to push divorce on people (I promise I do not solicit at weddings). However, that is simply not true. If you have gone through the proper analysis of your marriage and concluded that you are getting divorced for the right reasons (not because you do not like the way your husband crunches his cereal), then I support that conclusion and, at that point, want to help you to be strategic, analytical, and smart about the way you move forward.

The idea to write a book came to me when I had this client—let’s call her BlakeIII—come to see me a few years ago. I really liked this client (not that I do not like all my clients), but she and I really clicked (like we would have been part of the same friend group if we went to high school together). Blake had what I considered to be a very typical story for the clients I represent in New York City. She was married to a successful man who worked on Wall Street. They had three young children in private school (at $55,000+ per year a pop).IV Blake also had previously worked in finance (where she had met her husband) and was earning a pretty good living before she stopped working to raise their children. Her husband was a good father (when he was around) but did not really get involved with day-to-day parenting. She started a small jewelry business with a few friends out of her apartment that was getting some headway, but she did not really have the time to dedicate to it because she was busy taking one kid uptown to soccer practice, while rushing to get back to pick up Kid #2 from therapy and coordinating with her nanny to get the littler one from a playdate downtown. Blake talked about how she had been thinking of getting divorced for years because while her husband was not abusive, he was kind of an asshole. He would insult her in front of the children and belittle her contributions to the marriage as a homemaker and mother. They were no longer having sex (her choice) and he was putting her on a strict financial budget (although he made millions a year). She told me she saw an attorney years ago when she first thought of divorcing him and that attorney scared the shit out of her about what the process would entail and was so über aggressive, she thought that if he was indicative of what other men were like out there—her husband may not be that bad! (Kind of ironic that seeing a divorce attorney resulted in her staying married.)

Blake talked about when she and her husband would fight, he would threaten that if she divorced him, she would not see a dime of support and that he would take the kids from her because she would not be able to afford to stay in the city and the court would want the kids to stay in their home and in their schools. She talked about being nervous about how much he would “give” her of the marital assets. She sheepishly admitted that she really knew little of their financial situation because that was not her arena in the marriage.

Blake also spoke of how she did not want her children to grow up in a broken home and felt she owed it to them to make the marriage work. She was honest enough (which is one of the reasons I liked her so much) to acknowledge that part of the reason she stayed married was simply inertia and exhaustion. If she did not have the energy to make it to her 7:30 a.m. spin class, how could she muster the strength to go through with a divorce?

The reason that Blake was in my office was because her husband had an affair and got caught. Ironically, she was not even looking for signs (I am not sure she was interested enough to snoop), but it was the ole “text messages popping up when the phone was on the kitchen counter” syndrome. Gets ’em every time (just ask Spitzer, Weiner, and Woods).

So Blake was being forced to do something because he knew she knew about the affair, and while he was denying it, she knew it happened. The joke of it is that she was not even sure she cared that he was sleeping around but more that she was being lied to and felt like a fool. So she wanted to know what she should do and thus came to see me for a Divorce 101 lesson and a strategic lawyering session.

I have seen dozens and dozens of scenarios that are similar to Blake’s. Sure, there are variances—sometimes there are two kids, not three; sometimes the wife has the affair; sometimes the wife is not the stay-at-home mom (but still usually hears the threats of losing her kids); sometimes the guy is not a cheating asshole, but she really has just outgrown the marriage; sometimes it is a mutual agreement between the spouses to end it—the list goes on. But the fears and the themes remain similar in so many cases, and I find that I am repeating similar advice to clients all the time. I thought it was time that I put all the words of wisdom I have been repeating for years in one place that would hopefully provide some insight to people facing this change in their lives.

Even if your fact pattern does not match that of Blake’s, you still probably have concerns about your children and your finances. You still need to understand the basics of divorce before you set out on this path, and I want to help you if you are in the financial dark. So many people have such misconceptions about the divorce process and believe all they see on TV and what their best friend’s neighbor’s cousin’s uncle’s brother told them. I am writing to shed a little light on the realities of divorce and provide an insider’s view into the divorce process.

In this book I will dispense some of the divorce secrets I have accumulated over the years and:


	help you understand how the changes in our society have impacted divorce over the past ten to twenty years;

	make you question whether you are ready to get divorced, and if so, figure out the best timing;

	provide you with Divorce 101, which covers different process choices, asset division, support, and custody;

	discuss abusive marriages and what to do to protect yourself;

	provide tools to help you select the best attorney for you;

	teach strategies as how to best play the game of psychological chess when negotiating (which can be more important than the law itself);

	help you protect your kids in this process;

	paint a picture for you of what your life may look like before, during, and after the divorce; and finally

	show you that there are some serious perks to divorce!



This book will provide you with the strategies to help you be able to end your marriage in a more humane and economically savvy way.

I must also warn you as a reader that I do not hate men, so this is not going to be a man-hating book. I will definitely be making a few jokes at the expense of the penis people on the planet, but that will be the extent of it. I do represent both men and women, and depending on the day, I could even be representing more men than women at a given time. I think that provides me an edge when representing either sex, as I have seen behind the iron curtain and have a good understanding of what concerns both men and women typically have when facing divorce. I can get into their heads. I want to bring women up without putting men down—hopefully I can accomplish this.

To be clear: Reading this book will not replace meeting with an attorney! But hopefully it will give you a baseline to make your conversations with your attorney as efficient as possible (attorneys do bill by the hour after all, and I can tell you that the cost of the book in your hands is cheaper than probably fifteen minutes of your attorney’s time).

With all this said, let’s discuss the secrets of divorce. This book is for the Blakes out there, as well as any Jessicas, Kellys, Heathers, Samanthas, Alexandras, and all roses by other names. Time to figure out who is your “someone.”

I. In this book, I tend to take the point of view of the Wife referring to the soon-to-be-ex as a male. However, in most situations you can change the roles and pronouns as needed given your circumstances.

II. Yes, a “matrimonial attorney” is the same thing as a “divorce lawyer,” I just think it sounds nicer.

III. Names and any identifying details of all clients cited in this book have been changed to protect the clients’ identities and attorney/client privilege (and not to worry future clients that their story may end up in a book one day).

IV. This family is similar to my Manhattan clients. I would like to note that even if your family income levels are not on par with this case, the issues remain universal.






SECRET #1 Divorce, Like Marriage, Is a New World with New Rules



Step out of the history that is holding you back. Step into the new story you are willing to create.

—OPRAH WINFREY



Gone are the days of the traditional housewife bringing a shaken martini to her husband when he walks in the door from work. While we are not yet at the point of most men bringing their wives a French martini when she walks in the door—it could be around the corner.

The old defaults about who stays home with the kids and who brings home the bacon are no longer so bedrock. While women still earn only 78 percent of what their husbands earn (which has increased from 52 percent in 1970),1 there are more and more women earning more than their husbands.I A study from the Bureau of Labor Statistics states that in the United States 29 percent of women outearn their husbands in dual-income homes, which is up from 23 percent in the 1990s and 18 percent in the 1980s.2 If you also consider marriages where the wife is the sole financial provider, the percentage increases to 38 percent.3 When I first started practicing about two decades ago, I probably had one or two female clients who outearned their husbands (and at the time I was so impressed).II Now, I would estimate that about 35 to 40 percent of my female clients earn similar if not more money than their husbands. Talk to me in ten years, I am guessing we will be at 80 percent or higher. The trend is going in the right direction, and women are no longer being assumed to be the default caregivers, and the role of stay-at-home dad has become more normalized (remember when we called that “Mr. Mom”?).

Last week, while I was working from home one day and I had to do what felt like (and may have actually been) one thousand errands for my two daughters (while balancing conference calls and dealing with closing my firm’s year-end books before tax time), I jokingly said to my husband (who had the luxury of focusing on just work that day), I feel like “Mr. Mom today.” He said back to me “Isn’t that just Mom?” While Mrs. Dad does not have the same ring to it, the phrase SAHD (stay-at-home dad) has grown in popularity and was made official by an Urban Dictionary entry.4 The celebrity world has supported this movement, with fathers making it very public that they are fine being the primary caretakers for their children, while their wives are out working. Look at John Lennon, who stayed home with son Sean from 1975 to 1980 and proudly referred to himself as a “househusband.”

Courts have also noticed that there are more women in the workplace and therefore are now assuming that women are capable of earning income outside the home, even if they spent their married years within it. This revelation by our justice system is evidencing itself in the shifting of alimony / maintenance / spousal supportIII laws. Courts rarely award lifetime spousal support awards anymore. And the amounts awarded are lowering as well. So in this day and age, the exchange of a JD degree for an “MRS degree” is a risky move. If a woman has the degree and stops working, a court could look to her and say that she has the ability to earn and may give somewhat short shrift to the fact that the only briefs she has been dealing with for the past five years are in the form of diapers.

DAMNED IF YOU DO, DAMNED IF YOU DON’T

A University of Chicago study found that of the four thousand US married couples they looked at, when the wife was the higher earner, the chances that the couple would report being in a “happy marriage” fell by 6 percent.5 While the train is leaving the station with workingwomen on it, not all societal norms are on board. The courts seem to want women to work, but not all men do (except when they are arguing that they should not have to pay spousal support). Fewer and fewer people feel that women should stay home, but there is still this general consensus that the men should be the providers. Another study found that men who were entirely financially dependent on their female partners are five times more likely to cheat.6 However, the more financially dependent a woman is on her husband, the less likely she is to cheat. But if the husband makes much more money than his wife, he is also more likely to cheat. Christin Munsch, the study’s author, noted, “At one end of the spectrum, making less money than a female partner may threaten men’s gender identity by calling into question the traditional notion of men as breadwinners. At the other end of the spectrum, men who make a lot more money than their partners may be in jobs that offer more opportunities for cheating like long work hours, travel and higher incomes making cheating easier to conceal.”7

So, many men are obviously insecure when their wives earn more money than they do. However, women do not help this situation when they play into their reindeer games. According to a study done by Marta Murray-Close and Misty L. Heggeness in June 2018,8 when the women in relationships who earn higher incomes than their partners report their income to the US Census Bureau, they tend to want to lessen the gap between income levels. A woman will report income to the bureau that is 1.5 percentage points lower on average than her actual income (as reported on her tax returns) while the income for her spouse is reported at 2.9 percentage points higher.IV However, this discrepancy does not occur when a man outearns the woman (because then everything feels right in the world).9

Women outearning men is part of the new world we live in, and men need to get used to it. As comedian Ali Wong said, “Now I make a lot more money than my husband. My mom is very concerned that he is going to leave me out of intimidation. I had to explain to her that the only kind of man that would leave a woman who makes more money is the kind of man who doesn’t like free money.”10

WOMEN CAN DO ANYTHING—BUT DOES THAT MEAN THEY HAVE TO DO EVERYTHING?

Women have been upsetting all the apple carts since the dawn of time (hi, Eve and the apple), but since we’re not quite at full, blanket equality, it always tends to feel like we are in the throes of change and progress. (And not for nothing, that tension undergirds some of our favorite TV shows and movies—The Good Wife, Game of Thrones, Madam Secretary, VEEP, and—this could be controversial, but bear with me—Grease 2. It wasn’t an accident that the sequel focused on the fearless, independent Stephanie Zinone fighting for her freedom of choice. “I wanted to ask if you’re free after school today?” asks Michael Carrington, her hapless suitor. “Yeah, I’m free every day,” Stephanie replies. “It’s in the Constitution.”) Independent women, shaking the foundations—same fight, different decade.

But while doors have opened to women in many facets of the job market, the door has not fully closed on the roles that they assumed from years past. Women still tend to do the lion’s share of the household labor and carry the brunt of the mental load. In fact, a study from the University of Chicago Booth School of Business states that American women spend forty-four minutes more on housework a day than men do, and the gap is even larger for women who earn more than their husbands.11 WTF?!

Having phrases like “mental load” is an acknowledgment that emotional labor counts as, well, labor—and that women are far more likely to be saddled with it. Does this count in divvying up assets or establishing custody? Not explicitly—but it’s a factor, and since Price v. Price12 in 1986 (New York), the indirect and nonfinancial contributions of a spouse “as homemaker and parent” are considered to be of value and weighed in determining equitable distribution of property.

DO THEY EVEN MAKE WHITE PICKET FENCES ANYMORE?

Women’s growing presence in the workforce is not the only factor that is changing the family dynamic and therefore changing the landscape of divorce. The so-called traditional family is no longer the default either—gay marriage is now legal and becoming commonplace; kids are born to unmarried cohabitating partners13 (and often their parents have different names whether they are married or not); children are resulting from short-lived unions, leading to awkward co-parenting scenarios; there are mommies and daddies, but there may not be one mommy, or one daddy, or everyone in question may just be a nonbinary them/they; families are blending and, in some cases, splitting and blending again. The new normal is a spectrum of normal.

Courts are aware of the change in the family structure, and regardless of how many mommies are involved, it is no longer a given that the mothers (or whomever the primary custodial parent is) will get full custody of the kids. I know this may be hard to hear if you are one of those who have dedicated your every breathing moment to these smaller humans (but it may also be music to your ears if your kids are teenagers). These days fathers (and/or nonprimary parents) are more likely to want—and demand—equal custody of their children, even if they have not been the primary caregiver thus far. Fifteen years ago, a man who walked into my office and asked for fifty-fifty time with his children would have been met with a chuckle and the requirement that, unless his wife beats their children with whips while snorting coke off their Elmo dinner plates, there was no way he was getting fifty-fifty custody. However, today the story is so much different. It is fair to say that, depending on the age of the child or children, as well as geography and some other factors, fifty-fifty custody is slowly becoming the new default position for parents living in the same city. This is not the position for every judge, and it’s certainly not happening in every state (red states are least likely to have equal-split time, and a swing state is more likely to make time equal).14 However, parenting schedules are more nuanced and favor the assumption that parenting time for fathers is weighted similarly as parenting time for mothers. Give it another five to ten years and it will be the burden of the primary parent to show why it is not in the best interests of the child to spend equal time with both parents.

I have seen firsthand the shift in the court’s attitude. When I was only a couple of years into practice, I remember representing a father—let’s call him Evan—who traveled a ton for work and spent 80 percent of his waking hours at the office and admittedly did not see his two children much during the week. But he loved these kids. He would tell me how he would come home late from work and just go into his children’s rooms to watch them sleep as he took such comfort in them being safe and happy. His wife was what was stereotypically referred to as an “Upper East Side Barbie” who lived the high life with two nannies (one-to-one ratio) and lunched and shopped and did everything you would think she would do. Enter the tennis pro (cliché, I know) which resulted in Evan’s entering my office. While money was a concern, that dulled in comparison to his concern that he would not be able to maintain a serious role in his children’s lives. Unfortunately, while we negotiated the case the judge was very clear that because he worked so much and was rarely home, his time with the children would be limited to every other weekend and Wednesday dinners. The judge also unabashedly stated that she believed that children should be with their mother. My client was fully distraught, but, in those days, there was not much that could be done. We did get him some midweek overnights (which was a win back then) and extra time in the summers, and he had more of the holidays than his wife (who did not care much, as the tennis pro also had off for the holidays). While the court appreciated this guy worked to support his family, in the end, his working as hard as he did screwed him when it came to his kids.

More recently, I represented another father—let’s call him Matthew—who had a similar story—long hours, travel, weekend bonding time with the kids, etc. He walked into my office and wanted almost equal time with his children (he recognized that a full fifty-fifty was not doable because of his work hours). We spoke about his work schedule, and he felt that he could minimize his travel and when he did travel, that he could do it on Thursdays/Fridays, which would result in his being able to be home on Mondays. The mother in this case felt strongly that she did not believe he could manage such a schedule (after all, why didn’t he do that when they were married?) and told the court that he was bluffing. The judge did not care. The judge took the position that she was going to give this father the chance to be with his children as much as he could be and was not going to let the history dictate the future. The judge was adamant that Matthew be granted a schedule that gave him significant and consistent time with his children. I think back to my first client and wonder if he got divorced now, how differently his case may have turned out. Bottom line: the “every-other-weekend and Wednesday dinner” dad is looking more and more like a thing of the past.

AS THE WHITE-PICKET-FENCE BUSINESS SUFFERS, THE DIVORCE INDUSTRY REMAINS ALIVE AND WELL

Although getting divorced is not new, there are new ways to get divorced. Divorce is no longer the Kramer vs. Kramer template some of us grew up with—as there are a multitude of ways to get to the dotted line, with varying degrees of expense. No longer do you need to always “duke it out in court.” There are an overwhelming number of process choices and ways to get divorced, more than ever before (mediation, collaborative law, kitchen-table negotiations, old-fashioned litigation are all options). Gone are the days of divorce simply being “one size fits all.”

Divorce has also become a team sport, and it is no longer just two lawyers sitting in the room. Many divorces nowadays can involve an army of middlemen—parenting coordinators, divorce coaches (a.k.a. divorce doula), divorce accountants, child specialists, child therapists, adult therapists, custody forensics, forensic accountants, private investigators, etc. And now the technology field is taking a bite of the divorce apple and there are a ton of websites and a multitude of apps that can assist along the way. While all of these experts may have you seeing green, if used properly, they can actually be cost savers because most of them will likely have lower billable rates than your attorney.

Even the process of how you pre-divorce has gotten some Madison Avenue attention. While you are in the midst of divorcing (or sometimes even after) some couples will “nest.” Nesting is when your children stay in the marital home and the parents rotate in and out. There are mixed views on nesting, as some schools of thought say it is confusing for the children while other experts say it is a nice way to transition the children into being parented by one parent at a time without too much disruption. Nesting is sometimes financially necessary when your marital home is your most expensive asset and you do not have the means to replicate the housing situation for the children. It also can make sense if the real estate market is not your friend and it is a bad time to sell. Oftentimes nesting can be a good option if the couple has not figured out the parenting-access schedule yet and neither wants to leave the apartment (and weaken any custody positions) but yet the only thing they do agree on is that they do not want to live together. Often when nesting, the parties will get another smaller apartment and the non-nesting parent will live there when it is not his/her days in the marital residence. The problem with nesting is that it does not give either spouse any of his or her “own space.” One of the things you may be excited about in connection with not living with your spouse anymore is that you no longer have to smell his nauseating cologne or clean his toothpaste scum out of the sink. Well, if you are still living in the same quarters (albeit not at the same time), and divorcing simultaneously, he is most likely not going to make efforts to put the toilet seat down. Many of my clients can afford to get two separate apartments, which is ideal but very expensive because they are then maintaining three residences (while paying legal bills). So, assuming one cannot afford three residences, nesting is not usually a long-term solution but can be a stopgap during the divorce proceedings. The most common complaint I get about nesting from clients is: “But I don’t want to sleep in a different bed every night.” When I hear that, I take a few seconds to look at my client square in the eye and say, “But you think your kids do?”

There is also now “conscious uncoupling”—made famous by Gwyneth Paltrow and Chris Martin—which can come off as very nice and peaceful (hopefully it will be). This involves (as I understand it) the respectful and amicable separation that allows the marital relationship to dissolve but transform into a new friendship. From what I have read about Gwyneth and Chris’s divorce, it does seem that they were able to end their relationship with respect, and even if they didn’t, they managed to play it to the media as if they did, and so their children never need to read about the details of their parents’ divorce—which is enough to get kudos from me.

THE NOT-QUITE-SCARLET “D”

Divorce has come with an invisible burden of stigma and shame, often weighted down with feelings of failure and sadness. (Saying goodbye to a life-encircling partnership is not nothing—that will always be true.) But the stigma that existed of yesterday is just not true of today. Thanks to cultural shifts and sheer commonality (anything in the neighborhood of 50 percent is a nontrivial percentage), being divorced is no scarlet letter, and being a divorcée doesn’t make you a Hester Prynne. Even Catholics are coming around—an estimated 28 percent of Catholic marriages end in divorce,15 which is lower than the national rate but probably higher than the Church would like. (Not that the Church didn’t see this coming, since even the Catechism calls divorce “contagious.”)16 But where marriage is concerned—that monolithic, all-encompassing institution that is, in fact, made up of individual people in individual couplings—freedom of choice has been the clincher. Because when people are free to choose their own destiny… they do, and women should not feel bad, guilty, or like a horrible person for doing so.

Divorce can actually be an incredibly appealing choice when compared to staying in a bad marriage. Independence. Autonomy. Self-determination. Freedom from a partner who is not, in the real sense anymore, a partner. Whether it’s your choice or not, from this point on you, at least, get to choose how to go forward. It may not be easy, it may not be fun, and—sorry—it will likely be expensive. (I can’t pretend to sugarcoat that.) But it’s your life, and this book is meant to give you all the tools to go forward with it with as much freedom and possibility as the world has to offer. Let’s get you ready for it.

I. This stat does not include America’s cohabitating couples, which are estimated to be 6.5 million of opposite sex and 700,000 of same sex.

II. It should be noted that I practice in New York City, and as a female attorney, it could account for why my percentage is higher than the national average.

III. All the same thing, by the way.

IV. This seems to stay consistent whether the husband or wife is answering the survey.






SECRET #2 You May Not Be Ready to Get Divorced



The most difficult thing is the decision to act. The rest is mere tenacity.

—AMELIA EARHART



Before anything, you need to first figure out if you actually want to get divorced. Therefore, the first question I ask any client who walks into my office is, “Are you sure you want to get divorced?” If they hesitate for even a second, I tell them to go consult with a therapist.

Why did I just tell a potential paying client to leave my office? Because divorce is not fun. It is emotionally and financially exhausting. You need to be sure this is what you want to do before you go down this path. It is not an easy thing to come back from, and you want to be sure you have done whatever you can to save the marriage before taking this life-altering step. While life is full of regrets (and the marriage to your spouse might be one of them), you do not want to ever second-guess your decision to divorce.

TOUGH QUESTIONS TO PONDER

Think back to when you and your spouse were only dating. Remember those idyllic days? You were in love, in lust, infatuated with each other. The future was wide open with wonderful possibilities. And you were thinking marriage.

Now, I am assuming you did not enter into your marriage on a whim. Most people, after all, truly assess their potential partner’s character and qualities as a mate. Is he breeding material? Does he want kids? What shared goals do you have? What do your individual and shared finances look like? What are his attitudes about work? The list was probably extensive. So the same thing goes now as you contemplate exiting your marriage. Here are some questions you should also think about as you look to make an educated and rational decision regarding divorce—and answer them truthfully:


	Have you spoken to your spouse about your feelings? What was the reaction?

	Has marriage counseling been suggested? If so, what was the result?

	Has time been taken to discuss the problems within the marriage and isolate their causes?

	Is there an open line of communication? Or do your conversations result in nagging, arguing, or even tuning each other out?

	Are the two of you able to compromise and find a happy medium?

	Taking away the stresses of the day, are you able to enjoy downtime together?

	Has there been a recent change that has caused stress within the marriage? (For example, job loss; change in financial situation; new baby; death of a parent, sibling or close friend.) These are all major behavioral triggers and suggest that your spouse may just need time and support before coming through to the other side.

	
Are you able to kiss and make up? Are you able to break the tension with a joke? Do either or both of you hold grudges?

	When you fight (and all married couples do) is it productive so that a compromise or negotiation is reached? Or is it personal and dirty?

	Do you have a history of being able to work on issues together?



Thoroughly weigh your options if you believe your marriage is over before simply assuming that divorce is the healthiest and best choice. And while you are thinking it over, why not think about this celebrity couple who has shown us time and time again that marriage is complex and durable: Ozzy and Sharon Osbourne. They have separated so many times; they talk divorce and then they seem to always work it out. They have admitted to seeking significant marriage counseling and to working on rebuilding trust. Ozzy had multiple indiscretions to the point that Sharon would say that she’d had enough, but then she seemed to have seen enough worth in her marriage to work through the problems and reconcile.I Sharon does not come across as a weak woman who is allowing her husband liberties to do whatever he wants but rather as a forgiving, and, yes, practical person who is willing to try to re-create the trust and respect that she demands in her relationship. While I am not saying that everyone must be a Sharon (or indulge the acting-out of would-be Ozzys), I just want you to consider all perspectives before taking this step.

Now you may say, “I hear all of this, but I am still done with him.” You considered the answers to the questions I just provided and were honest as you evaluated your marriage. You considered your history and experience as a couple and did not sugarcoat anything. You analyzed this information and formed the conclusion—that, yes, divorce is the way to go. So now it is necessary to think about a different set of questions that could dictate the course of your future. Here are further questions to ask yourself:


	Will you be accepting about not seeing your children every day? Remember, even in the most conservative of custody agreements, there are going to be times when your kids are with their father (remember Evan and Matthew from chapter 1?) This could be difficult for you, especially if you have been the primary caregiver or a full-time mom.

	Are you ready to be a single parent when your children are with you? Sure, you feel like your spouse does nothing to help out anyway, but if you need to run to the store for something, he is a living, breathing adult who can stay in the home when the baby is sleeping. Once he is no longer in the picture, you need to wake that baby up to go to the store.

	What type of housing situation do you realistically envision? How do you think your children will react to going back and forth between two households? How flexible do you think you and your spouse can and will be once you are divorced?

	What lifestyle changes are you willing to make? Remember, divorce creates expense to all involved parties—not income—and it is more expensive to run two households than one. If your financial situation is tight right now, it is probably going to be tighter post-marriage, no matter how much financial support you believe you might receive.

	Are you willing to forego luxuries in lieu of necessities? Can you deal with the idea of skipping vacations? What about your kids’ activities? How will new financial restraints affect them?

	
What material possessions in your current life are you willing to do without? Remember, there is no set standard with regard to who gets what in a divorce. While you might believe you are entitled to the house or 50 percent or more of your combined assets, the legal system might feel differently.



DIVORCE IS NOT THE TANGO—IT DOES NOT TAKE TWO

Now, even if you decided that you are not sure you are ready to divorce, ready or not—it may happen anyway because your spouse may be. Common divorce “tells” that I am about to identify for you have usually already escalated by the time a potential client shows up at my office. And yes, some clients have had the rug pulled out from under them—they are in shock and feel totally blindsided. But marriages rarely go from “till death do us part” to “I cannot even stand to breathe the same air as you” overnight. There are always red flags, and usually, they take time to unfurl. And yet, at the same time, you may not want to see the signs—even when the writing is clearly on the wall. Denial is understandable—the ending of a marriage—your marriage—is heartbreaking. But you need to work to get past that—and the goal is to be alert and look for behavior changes that may show whether a potential split is on a soon-to-be ex-spouse’s mind.


	
Your partner’s communication style does a total 180. It is one thing to have a day where your spouse simply does not feel like talking, but it is another entirely when your husband decides to shut down. He completely stops filling you in on what is happening in his life, and you effectively become a bystander watching from outside of what was once a life you shared. If you suddenly feel like the person sharing your home is an empty shell of his former self (or even more telling: if he has actually stopped complaining—be careful what you wish for), there is a good chance he is thinking about how to get out of the marriage. Shutting down the lines of communication and distancing oneself is just one way people make themselves care less about their relationships—making it easier to pull the plug when they deem the time is right.

	
Financial behavior and conversations about cash begin to morph. This isn’t just about financial secrets in a relationship—though that is certainly a tell—it could also include a suddenly generous spouse plying you with gifts or trips out of the blue, to distract and placate you. It could be that there are new bank accounts and old passwords that are unexpectedly being changed. Financial changes within a relationship can often signal that your partner is starting to think about the future—and what it looks like without you in it. Be aware of gripes about changes in earning potential, a reduction in compensation or bonuses, or other “I’m so poor” complaints—especially if your spouse has had a solid career history and job performance. It could be a setup to reduce financial expectations and responsibilities when he says, “I want a divorce.”

	
They are annoyed about everything. Look, every married person can annoy their partner. However, committed spouses usually get over it. But if your partner is suddenly always on edge, and you are not able to smooth the tension with a hug, kiss, or through whatever other “magic” you have used in the past, you may not be imagining things. The arm that jerks away from your touch, the snort or eye roll at something you say, the testy snap over nothing—these may all be signs that he is checking out of the relationship and thinking about how to cut the cord. His feelings of annoyance may not necessarily be about you—but rather relate to his confusion regarding how to present his change of heart.

	
Your spouse has taken a great interest in other things—except you. Any long-term relationship is always going to have its ebbs and flows. There are going to be times when both of you are interested in a new hobby or venture, and other times where one of you might have just discovered a new passion. There will be some nights when you watch TV sitting on the couch together, and other times when you are upstairs and he is downstairs. (Why watch football highlights when you just spent the last two hours watching the game?) That is completely normal. What is not normal is when one partner seemingly has moved on to finding a new singular interest in hanging out with friends, traveling solo, and fun new hobbies that do not involve you—and hasn’t even tried to include you. Disinterest creates distance—emotionally and physically. If you feel like you have been pushed out of the fun activities or the other events you used to share together—and pretty much all the way off your spouse’s calendar—it could very well portend that the end of the marriage is near.

	
Could he be cheating? If your spouse is suddenly possessive of electronic devices, is abruptly required to work late or go on “business trips,” has started working out and dressing sharp, or is even overcompensating when it comes to your relationship, pay attention. I am sorry to say that cheating can happen, and it can be an awful and blindsiding betrayal. Many marriages can survive infidelity—it can even bring couples closer by airing out their issues and forcing a course-correction and recommitment. But if any of the aforementioned things are happening—especially combined with the first four points on this list—then your spouse could be getting ready to serve you with divorce papers.

	
Everything is totally fine and boring; nothing to see here. Right? I once had a client—let’s call her Lucy—who was divorcing her charming, attractive husband who was a doting father to their children and treated her with love and respect. They got along great, had a lovely life, it all seemed like happily ever after. But somewhere along the line Lucy had had a three-year affair with a handsome young painter. Her husband never found out about the affair—he had never even sensed something was amiss with his wife or noticed her growingly distant feelings. Life went on—because why fix what does not seem broken—and then (to his shock) she asked for a divorce. Said Lucy: “I had an affair for three years and I barely hid it. But he still never noticed.” Lucy realized she had become invisible to him due to the normalcy of their relationship. Having someone notice you—and connect with you—is an intangible but essential need in a relationship. People really do get lulled by normalcy—on both sides. One side uses it as camouflage for avoidance, and the other side gets blindsided. Usually in retrospect it becomes clear when things started to change, but habit is powerful—and there’s nothing that disguises distance in a marriage better than a pleasant, orderly life. This is hardly a red flag to keep an eye out for—the very point of it is that it doesn’t wave! But it’s worth pointing out that sometimes both parties can be sharing a perfectly nice marriage in which they actually each feel very much alone.



As you read this list, you may have been thinking, Holy shit! I bought this book as a “just in case,” but now I am really nervous! I do not want to scare you—that is truly not my intent. However, I do want you to open your eyes. With that being said, there could be other reasons why your husband is exhibiting odd behavior. Just because your spouse may be doing something on this list does not automatically mean your marriage is over. There are always going to be ups and downs in any relationship. This is human nature and especially true when you are simultaneously acting as a couple as well as independently operating beings, capable of changing and evolving the older you grow. For instance, when you are in the middle of raising your kids, it is not always going to be time for sexy lingerie and champagne but instead may be quickies in the morning before the batteries on the kids’ phones die. But do not be naive either. It is always a wise strategy to take off the blinders to try to figure out what is going on so you are not shocked when divorce papers suddenly turn up on your kitchen table.

IS THIS THE RIGHT TIME TO GET DIVORCED?

So you now know you are ready to get divorced (and/or your spouse is) but now the timing of said divorce is the question. The right time is not always yesterday, but it could be tomorrow. Or you may feel like “No time like the present!”—but timing can be key, so you need to be strategically smart about when you pull the divorce trigger. Here are some reasons why it might make more sense to live in a marriage that is far from perfect for a little while longer:


	Your husband owns a business that is on the verge of great success (think MacKenzie Bezos—what would have happened if she pulled the plug years ago?). If you start divorce proceedings now, you may not get a piece of that increased value, despite the fact you were present and gave your blood, sweat, and tears during the painstaking endeavor.

	Your children are babies and in what could be called the “danger stage.” They are unable to communicate and you have concerns about your husband’s ability to properly care for your little ones. Many parents feel better about their ex being left alone with the children when the kids are able to adequately communicate their needs.

	Your children are older and about to leave for college, and you want to stick it out for one or two more years until they are on their own. This way you do not have to fight about custody and your children will not have to live with you through the divorce process.
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