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[T]he people can always be brought to the bidding of the government. All you have to do is tell them they are being attacked and denounce the pacifists for lack of patriotism and exposing the country to danger. It works the same in any country.


—Nazi leader Hermann Goering, in an interview with Gustave Gilbert from his jail cell during the Nuremberg trials, April 18, 1946


If you’re not careful, the newspapers will have you hating the people who are being oppressed and loving the people who are doing the oppressing.


—Malcom X














CHAPTER ONE


Defy the Government and Get a Five Dollar Fine—Jacobson v. Massachusetts (1905) and How Vaccine Mandates Got Started





It seems to me the decision by any governmental body as to whether it should pursue a vaccine mandate is properly premised upon the answers to a few simple, but important questions.


The first is how much power a state or nation actually has over a person’s bodily integrity, based upon previously existing law.


The second is, when such power has been asserted by the state, what have been the results?


The final question is, despite any prejudices people might have on these questions, can they be expected to possess the intellectual integrity necessary to change their minds when presented with new evidence or facts that they had not previously known?


I hope I have your agreement that this is a reasonable framework for us to begin our discussion.


* * *


Most legal experts, including Harvard law professor Alan Dershowitz, cite the 1905 United States Supreme Court decision in Jacobson v. Massachusetts for the proposition that governments can coerce vaccine compliance, as he did in an exchange with Fox TV host Laura Ingraham on July 29, 2021. From an article by Yahoo News on the exchange:




Fox TV host Laura Ingraham locked horns with lawyer Alan Dershowitz over the prospect of mandated vaccination.


Mr. Dershowitz was arguing the case for compulsory vaccination and made a comparison between COVID-19 and smallpox on The Ingraham Angle.


He said: “As far as mandating vaccination, I think the Supreme Court would uphold gradual mandating of vaccination. First, conditioning going to school on getting vaccinated, conditioning getting on airplanes, conditioning getting in crowded buildings.”


The former Harvard Law School professor continued, telling Ms. Ingraham that George Washington had mandated vaccination against smallpox for his troops during the Revolutionary War.1





As far as setting up the terms of the debate, the article did a fairly good job. Professor Dershowitz was on the side of the government mandating a COVID-19 vaccine and Fox News host Laura Ingraham was against it.


In the next few paragraphs, the article describes Ingraham as an individual who has taken “a consistent anti-vax stand throughout the pandemic” and disputed the association of COVID-19 with historical smallpox outbreaks. Ingraham noted the COVID-19 vaccines were not even approved, which drew a sharp rebuke from professor Dershowitz:




“Neither was the smallpox vaccine in 1905,” retorted Mr. Dershowitz, referencing the United States Supreme Court case Jacobson v. Massachusetts about smallpox vaccines, in which the court upheld the authority of states to enforce compulsory vaccination laws.


He went on: “I think Covid is worse than smallpox in many ways. It may not kill as many people but we don’t know what the long-term impact is.”


“It’s killed 300 million people worldwide,” said Ms. Ingraham, meaning smallpox.2





Dershowitz continued his argument, asserting his right to board an airplane without the fear that somebody might infect him with the virus. At this assertion, Ingraham started laughing and replied:




“Professor, have you not been listening?” she asked. “I may not have gone to Harvard Law School, but I did hear the president today talk about how if you’re vaccinated you still can spread the virus. The data out of Israel, the data out of the UK, they’re freaking out about this.”


“It’ll be spread much less seriously,” replied Mr. Dershowitz.


“You can’t deprive people of their constitutional rights on the basis of a vaccine that still allows the spread of the virus. Okay,” said Ms. Ingraham, before wrapping up the segment.3





For the vast majority of the public, that’s how the debate is framed, and how each side argues their position. Ingraham argues that COVID-19 is not smallpox, while Dershowitz replies that he believes COVID-19 will be worse than smallpox. Dershowitz asserts the right to board an airplane without the fear of contracting the virus. Ingraham notes the most recent data that the vaccine is NOT effective at stopping the spread of the virus. Dershowitz counters by claiming that the virus spread by vaccinated individuals will be much less severe than the virus spread by unvaccinated individuals.


I think any fair-minded person would agree that when the debate is framed in this manner, there are strong arguments on both sides.


However, as I read the initial case of Jacobson v. Massachusetts, as well as commentary on the case, I couldn’t help but believe that both Ingraham and Dershowitz have misinterpreted the original case which allegedly gave the government such draconian power.


Let us return to the America of 1905, a country which at that time denied women the right to vote and upheld racial and religious discrimination, and determine, if we can, what the Supreme Court believed to be the proper balance between the power of the state and the right of an individual to make their own health decisions.


* * *


If one were to simply read the opinion in Jacobson v. Massachusetts, it would seem to support the position of Mr. Dershowitz and even contain a few surprises to modern day readers. For example, in the syllabus of the opinion (a summary of the main points often provided at this time), it notes specifically that the preamble to the US Constitution has no place in American law:




The United States does not derive any of its substantive powers from the Preamble of the Constitution. It cannot exert any power to secure the declared objects of the Constitution unless, apart from the preamble, such power can be found in, or properly implied from, some express delegation in the instrument.4





Pastor Henning Jacobson was relying on the preamble to the US Constitution to support his claim that the fine for being unvaccinated was a violation of his civil rights. For those unable to recite the preamble to the Constitution from memory, I will provide it for you:




We the People of the United States, in Order to form a more perfect union, establish justice, insure domestic tranquility, provide for the common defense, promote the general Welfare, and secure the blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.5





In effect, the pastor was declaring that he was a free person, able to make his own decisions under the United States Constitution as well as under the provisions of the Fourteenth Amendment, which provided:




No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.6





The court laid out the series of events which had led to the filing of a complaint against Pastor Jacobson and its resolution.




The complaint charged that, on the seventeenth day of July, 1902, the Board of Health of Cambridge, being of the opinion that it was necessary for the public health and safety, required the vaccination and revaccination of all the inhabitants therof who had not successfully vaccinated since the first day of March, 1897, and provided them with the means of free vaccination, and that defendant, being over twenty-one years of age and not under guardianship, refused and neglected to comply with such requirement.


The defendant, having been arraigned, pleaded not guilty. The government put in evidence the above regulations adopted by the Board of Health and made proof tending to show that its chairman informed the defendant that, by refusing to be vaccinated, he would incur the penalty provided by statute, and would be prosecuted therfore; that he offered to vaccinate the defendant without expense to him, that the offer was declined, and defendant refused to be vaccinated.


The prosecution having introduced no other evidence, the defendant made numerous offers of proof. But the trial court ruled that each and all of the facts offered to be proved by the defendant were immaterial, and excluded all proof of them.


The defendant, standing upon his offers of proof and introducing no evidence, asked numerous instructions to the jury, among which were the following:


That section 137 of chapter 75 of the revised Laws of Massachusetts was in derogation of the rights secured to the defendant by the Preamble to the Constitution of the United States, and tended to subvert and defeat the Purposes of the Constitution as declared in its Preamble.


That the section referred to was in derogation of the rights secured to the defendant by the Fourteenth Amendment of the Constitution of the United States, and especially of the clauses of that amendment providing that no States shall make or enforce any law abridging the privileges and immunities of citizens of the United States, nor deprive any person of life, liberty or property without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws; and that said section was opposed to the spirit of the Constitution.


Each of the defendant’s prayers for instructions was rejected, and he duly excepted. The defendant requested the court, but the court refused, to instruct the jury to return a verdict of not guilty. And the court instructed the jury, in substance, that, if they believed the evidence introduced by the Commonwealth and were satisfied beyond a reasonable doubt that the defendant was guilty of the offense charged in the complaint, they would be warranted in finding a verdict of guilty. A verdict of guilty was thereupon returned.


The case was then continued for the opinion of the Supreme Judicial Court of Massachusetts. The court overruled all the defendant’s exceptions, sustained the action of the trial court, and thereafter, pursuant to the verdict of the jury, he was sentenced by the court to pay a fine of five dollars. And the court ordered that he stand committed until the fine was paid. [Bold and italics added by author.]7





There are many things we can take away from this account, not the least of which was that Pastor Jacobson was a very persistent individual.


But probably the most shocking finding was the penalty which was assessed for his refusal to be vaccinated. He was fined a grand total of five dollars, which in today’s money is about $150. (Less than one third the cost of blowing through a red light in California, where I live.)


Could it really be that after all the sound and fury of the vaccine debate when smallpox was ravaging the world that the only penalty which would be assessed against a person who declined a smallpox vaccine would be a monetary penalty less significant than many modern-day traffic tickets?


In 2005, an inter-disciplinary group of scientists and lawyers from Boston University published an article in the American Journal of Public Health assessing the importance of the Jacobson case and what it might mean in the twenty-first century. The authors wrote:




As the 20th century began, epidemics of infectious diseases such as smallpox remained a recurrent threat. A Massachusetts statute granted city boards of health the authority to require vaccination “when necessary for public health or safety.” In 1902, when smallpox surged in Cambridge, the city’s board of health issued an order pursuant to this authority that required all adults to be vaccinated to halt the disease. The statutory penalty for refusing vaccination was a monetary fine of $5 (about $100 today). There was no provision for actually forcing vaccination on any person. [Bold and italics added by author.]


Henning Jacobson refused vaccination, claiming that he and his son had bad reactions to earlier vaccinations. The Massachusetts Supreme Judicial Court found it unnecessary to worry about any possible harm from vaccination, because no one could actually be forced to be vaccinated: “If a person should deem it important that vaccination should not be performed in his case, and the authorities should think otherwise, it is not in their power to vaccinate him by force, and the worst that could happen to him under the statute would be the payment of $5.”8





Considering the vehemence of today’s arguments over vaccine mandates, and whether individuals should be barred from social gatherings such as restaurants, bars, or movies, or even fired from their jobs as a result of declining a COVID-19 vaccination, the Jacobson decision seems like an echo of a long-vanished era which valued individual rights in a manner which seems to be quickly vanishing in our modern world.


In her debate with Alan Dershowitz, Laura Ingraham was correct in her assertion that smallpox has been responsible for more than 300 million deaths.9 But how different might their discussion have been if both of them were aware that even in the face of such unprecedented dangers, the state government of Massachusetts and the United States Supreme Court were unwilling to violate Henning Jacobson’s bodily integrity or conscience rights?


In many realms, such as women’s health and patient privacy laws, there has been an increased attention to personal freedoms. In 1905, the prospect of women having the right to vote was a distant hope, and the final demolition of Jim Crow segregation laws were more than half a century away. Yet the individual was in charge of his or her own body, without the threat of banishment from society, the right to travel, or being fired from their job because of their personal medical decisions. Have we gone backwards in our protection of liberty and conscience?


I believe, as the interdisciplinary team of scientists and lawyers from Boston University do, that:




One practical reason for protecting constitutional rights is that it encourages social solidarity. People are more likely to trust officials who protect their personal liberty. Without trust, public officials will not be able to persuade the public to take even the most reasonable precautions during an emergency, which will make a bad situation even worse.


The public will support reasonable public health interventions if they trust public health officials to make sensible recommendations that are based on science and where the public is treated as part of the solution instead of the problem. Public health programs that are based on force are a relic of the 19th century; 21st-century public health depends on good science, good communication, and trust in public health officials to tell the truth. In each of these spheres, constitutional rights are the ally rather than the enemy of public health. Preserving the public’s health in the 21st century requires preserving respect for personal liberty.10





I hope I’ve given enough information to convince you that the Jacobson v. Massachusetts case presented to the public by both the left and the right bears little resemblance to the actual facts of the case.


While I agree that if one were to merely skim the case for a couple choice quotes, one might be forgiven for claiming that the decision gave near God-like powers of choice to the government for healthcare decisions. But it’s a much more nuanced decision.


To be fair, the government does claim for itself the right to make healthcare decisions during a time of crisis, and can even enforce such suggestions by a fine which is in the range of many modern-day traffic tickets. As a matter of principle, I would continue to argue that this approach is wrong from a constitutional perspective, in which all powers not expressly ceded to the government are maintained by the individual.


However, as a practical matter, I doubt anybody would have much trouble living with a government which operated under Jacobson principles. The cost of following one’s conscience would be relatively low and society would be more peaceful if all lived according to the dictates of their conscience.


I just wish that Laura Ingraham and Alan Dershowitz had looked more closely at the facts of the Jacobson case.











CHAPTER TWO


Buck v. Bell (1927)—Why We Sterilized Imbeciles and the Rise of the American Eugenics Movement





Has there ever been a case in American history which was so thoroughly misunderstood as Jacobson v. Massachusetts and has caused so much damage, not just in this country, but around the world as well?


Jacobson believed it was his right to avoid a vaccination which he believed would cause him harm. The state of Massachusetts believed differently. However, the remedy was not to grab the good pastor and stab a needle in his arm, but to give him a five dollar fine.


As I’ve stated before, I do not believe the state has the authority to compel any medical treatment, just as they do not have the right to force a vegan to have a hamburger because the state is concerned they are not getting enough vitamin B-12. It is the God-given right of each human being to make their own decisions about their health.


With that being stated, I believe the compromise of Jacobson is something that most people could live with, as it allowed Pastor Jacobson to follow his conscience, and yet also acknowledged the power of the state.


However, the danger with such compromises is that they can then be used as a wedge in the next case to bring about unimaginable suffering. And with that in mind we come to the 1927 US Supreme Court case of Buck v. Bell, Superintendent of State Colony Epileptics and Feeble Minded:




Carrie Buck is a feeble-minded white woman who was committed to the State Colony above mentioned in due form. She is the daughter of a feeble-minded mother in the same institution, and the mother of a feeble-minded child. She was eighteen years old at the time of the trial of her case in the Circuit Court, in the latter part of 1924. An Act of Virginia approved March 20, 1924 (Laws 1924, c. 394) recites that the health of the patient and the welfare of society may be promoted in certain cases by the sterilization of mental defectives, under careful safeguard, etc.; that the sterilization may be effected in males by vasectomy and in females by salpingectomy, without serious pain or substantial danger to life; that the commonwealth is supporting in various institutions many defective persons who if now discharged would become a menace, but if incapable of procreating, might be discharged with safety and become self-supporting with benefit to themselves and to society; and that experience has shown that heredity plays an important part in the transmission of insanity, imbecility, etc.


The statute thus enacts that whenever the superintendent of certain institutions, including the abovenamed State Colony, shall be of opinion that it is for the best interest of the patient and society that an inmate under his care should be sexually sterilized, he may have the operation performed upon any patient afflicted with hereditary forms of insanity, imbecility, etc, on complying with the very careful provisions by which the act protects the patients from possible abuse.1





Simply reading the language of this 1927 United States Court opinion in 2021 is likely to produce revulsion in the mind of the average reader. People using expressions such as “feeble-minded” or “mental defectives” or “imbecility” would immediately find themselves dealing with a torrent of condemnation. When this was the language which described psychiatric patients by the United States Supreme Court, one shudders to imagine how these poor souls were likely treated in these institutions by their caregivers.


By the laws passed by the State of Virginia, and upheld by the US Supreme Court, the superintendent of these institutions could decide to sterilize his male and female patients. You may ask what connection the involuntary sterilization has to do with the Jacobson case and vaccines, but Jacobson was the sole case cited to support the involuntary sterilization of Carrie Buck. In probably one of the most horrific passages of any Supreme Court decision, Justice Holmes wrote:




We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it could not call upon those who already sap the strength of the State for these lesser sacrifices, often not felt to be such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute dangerous offspring for crime, or to let them starve for imbecility, society can prevent those who are manifestly unfit from continuing their kind. The principle that sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes. Jacobson v. Massachusetts, 197 U. S. 11, 25 S. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765. Three generations of imbeciles are enough. [Italics and bold added by author.]2





Justice Oliver Wendell Holmes Jr. is considered one of the greatest minds to ever serve on the United States Supreme Court and is generally known for his judicial restraint. While this philosophy is generally applauded as allowing the legislature and, by extension, the citizens, to determine the laws, there are times when this approach can go wildly off kilter, especially when powerful interests can more effectively move the levers of government than the people.


However, sometimes this approach carries with it the danger that some truly tyrannical actions may be allowed to occur. Let’s see if we can follow his argument, and more importantly, whether we agree with it.


Holmes quite correctly notes that the government can call upon its citizens and ask for their lives, as is often done during wartime. Holmes himself was an army veteran, having fought on the Union side during the American Civil War. The idea that a government may call upon its citizens to fight in a war would find wide agreement.


But it does not seem to follow that a government may “call upon those who already sap the strength of the State for these lesser sacrifices,” which in this example consists of involuntary sterilization. Holmes assumes that since he is confident that the offspring of such individuals will commit crimes or be a burden upon the State, he may simply prevent them from ever being born.


This sounds to me like the justification used by every tyrant in history for their reign of brutality and terror. The tyrant has greater vision than those of his subjects and is thus freed from the bounds of conventional morality in order to commit unspeakable crimes.


Buck v. Bell gave free reign to involuntary sterilization practices and, by 1932, twenty-nine states had passed laws allowing for the practice.3 These laws eventually resulted in the involuntary sterilization of more than sixty thousand Americans before these practices were slowly abandoned after World War II.4 Probably the most shocking thing to realize is that most of these procedures took place in what we consider progressive states, such as California, which accounted for roughly one-third of all sterilizations and did not remove its involuntary sterilization laws from the books until 1979.5


These laws were passed and these procedures were not undertaken by accident. They were the result of a philosophical movement which reached into the highest levels of medicine and believed in the ability of science to reengineer human beings into becoming more compliant citizens of the state. I am not speaking of a movement in Nazi Germany, or Soviet Russia, but within the borders of the United States.


I am speaking of the American eugenics movement.


Let me tell you some of their shameful history.


* * *


As one writer on the eugenics movement recounted:




The eugenics movement will forever be associated with Adolph Hitler, whose quest to build an Aryan master race during the 1930s and ‘40s culminated in the extermination of millions.


However, Hitler wasn’t the first to champion the idea of wiping away humans deemed to be unfit. In large part, he actually took inspiration from the United States. As Hitler remarked in 1924’s Mein Kampf, “There is today one state in which at least weak beginnings toward a better conception are noticeable. Of course, it is not our model German Republic, but the United States.”


The popularity of eugenics and related ideas in the U.S. (as well as Western Europe) at the time was in part a reactionary response to increased industrialization and immigration. The latter was on the rise as cities became more crowded as people moved to be closer to work. And with supporters of the early eugenic movement believing that people inherited traits like feeble-mindedness and poverty, this meant that society had an obligation to thin this growing herd.6
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