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Praise for
 Defending the Constitution behind Enemy Lines


“Navy Commander Green expertly weaves historical analysis together with this incredible true story of a courageous fight for medical freedom.”


—Robert F. Kennedy, Jr.


“As the son of a Navy officer and a convert to Catholicism through the AMS (Archdiocese of Military Services), I applaud Commander Robert Green Jr. for his courage and fortitude in taking a stand against the tyrannical policies and fear-based coercion of the United States government regarding the COVID-19 vaccines. A military is only as strong as its leaders and this book exposes the many injustices that were done by government officials to those who serve our country. Commander Green and all those in our military who resisted and were punished for not taking the experimental COVID vaccines are American heroes; it remains to be seen what the effects of the vaccines will have on our military personnel. This book is a testament to all true patriots who love God, country, and freedom!”


—Fr. Donald Calloway, MIC, STL; Vicar Provincial – Marian Fathers; author of Consecration to St. Joseph


“With the fight for traditional values and basic constitutional rights now at our doorsteps, Defending the Constitution behind Enemy Lines boldly steps into the culture war raging for the very heart of our nation. Not since before the founding of our nation have the American people endured such a long train of abuses and usurpations. Commander Robert A. Green Jr. represents a new generation of courageous military leaders who are willing to risk everything to lean into the fight against a runaway federal government and a politicized military leadership. Every freedom loving, God-fearing American must join in the effort to push back the tide of tyranny. We must pray, we must vote, and we must stand for truth!”


—Tony Perkins, president of Family Research Council and author of No Fear: Real Stories of a Courageous New Generation Standing for Truth


“This story is not only one of a critical shortage of moral courage at the highest levels in the United States military, but also one highlighting what everyday Americans who have dedicated their very lives to defending liberty are capable of doing in its defense. Commander Green is taking great risk by publishing this book, and future Americans will see him as a hero, sacrificing everything he holds dear for us, even those who seek to punish him. This book should be taught in every public school, every military basic training course, every military officer accession course, and have a place in every American family’s home library. It is truly a 21st-century handbook for the American patriot.”


—Rob Maness, Colonel USAF, (Ret.)


“Getting off the bus in the pouring rain at 0300 in late winter 1983, I was greeted by the echoing shouts of my name emanating from the battle-hardened Vietnam veteran who became my basic training drill instructor. After revealing to me that his best friend, who shared my name, was killed in Vietnam, Sergeant First Class Jessie Canales, gave my 18-year-old self the first military leadership position I would hold; leading our basic training infantry platoon. Since leading that platoon during the military rebuild after the decimation that followed the Vietnam War, through my time as a Green Beret, my service as a Special Forces Flight Surgeon, and even to this day, I have kept a “leadership book” that I use to take notes on the note-worthy leadership examples I have seen that I never want to forget. I used this book to study both leadership and the virtues required of warriors to succeed. The truest virtue of a warrior and the greatest leadership trait are one and the same: Love. Love of God, Love of your brother in the foxhole, Love of Country, Love of Truth. It was this love that called me to be a whistleblower and stand for those who had no one to stand for them. After I was revealed as a congressional whistleblower, other whistleblowers, including Commander Rob Green, have come forward to spearhead the fight for Love and Truth. Like my drill sergeant in 1983, Commander Rob Green seeks to overcome the current decimation of our military, rectify the wrongs done, and ultimately return our military to the heights of readiness required for our national defense. Rob carries on his back the hopes and careers of service members looking for leaders who will defend their constitutional rights and rebuild trust with the American people.”


—Dr. Pete Chambers, Green Beret, flight surgeon, and Lt. Colonel US Army (Ret.)


“When I departed home, Atlanta, for my first duty station, Fort Sill, Oklahoma, in October 1983, my Dad, US Army Corporal Herman West Sr., World War II Veteran, sent me off with a simple admonishment, and charge. He said to me, the first commissioned officer in the family, ‘Son, always take care of your men.’ This was a guiding principle for me in my twenty-two years of service, which included combat tours of duty. It did not mean coddling my soldiers, but training and preparing them with a sincere heart and always looking out for their well-being, and honoring my oath to the Constitution. Sadly, during the episode of COVID, there were many uniformed leaders in our military who should have heard my Dad’s wise counsel. In his book Defending the Constitution behind Enemy Lines, US Navy Commander Robert A. Green Jr. exemplifies the courage and commitment to our sailors, soldiers, airmen, and marines that is lacking in the senior ranks of our armed forces. The COVID shot mandate for our military was an illegal, immoral, unlawful, and unconstitutional order. It was deeply rooted in politics, to the detriment of our troops. Commander Green puts it on the line in addressing this issue and the failure of military leadership that resulted in the lives of our men and women in uniform being adversely affected. There is no doubt that those who refer to themselves as senior military leaders will attempt to attack, demonize, and punish Commander Green, instead of admitting their wrongdoing in protecting our troops, and honoring their oath to the Constitution. There is a reason why recruitment and retention in our military is at disturbing lows. Commander Robert Green gives a major reason why: the betrayal of our troops. This is a mustread, and let us lock shields and protect US Navy Commander Robert A. Green Jr. from acts of retribution.”


—Allen B. West, Lt. Colonel US Army (Ret.), Representative 112th US Congress; executive director, American Constitutional Rights Union


“At its core, this is a story about moral courage; the courage to do the right thing in the face of fire. This book illustrates toxic effects the cultural war waging in America has on our military, as traditional values and our constitutional republic are under assault from domestic threats. Political correctness within the military culture results in leaders at the highest levels issuing orders ethically wrong and likely illegal regarding the mandatory COVID-19 vaccine, as documented by Commander Robert Green. This is a story of failed leadership, causing distrust in our military.”


—Joe Arbuckle, Major General US Army (Ret.)


“Not enough has been written or said about the loss of trust and confidence military service members have today in their leadership. It is no wonder, since today’s military leaders have indoctrinated service members in the Marxist concepts of CRT/DEI and then followed up with a tyrannical, shortsighted, unneeded, harmful, and (most probably) unlawful vaccine mandate. If you think service members must blindly follow orders, you are gravely mistaken. Commander Green articulately documents the reasons why courageous young men and women believed the mandate was illegal and why they had a moral obligation to stand up against the tyranny. What certainly is not debatable is the way DOD implemented the order, which was clearly illegal given the laws surrounding the use of EUA products. I strongly urge Americans to read this book and encourage our elected leaders take action to right the many wrongs that have been committed against such incredible patriots!”


—Rod Bishop, Lt. General USAF (Ret.), chairman of the board, Stand Together Against Racism and Radicalism in the Services (STARRS)


“Defending the Constitution behind Enemy Lines is compelling, enlightening, and energizing. After reading the book, you’ll have a deeper understanding of the issues at stake with the vaccine mandates. You’ll know more about the laws that govern our land and the forces that are taking away our freedom.”


—Mitzi Perdue, author, speaker, and anti-trafficking advocate


“Rob is bold and authentic, and has drawn aside the curtain for the American people allowing them to see and understand why so many military service members chose to refuse the orders of their senior military leaders during the COVID whirlwind and to stand instead for liberty. The work serves as a valuable boots-on-the-ground testimonial about the military’s misplaced priorities under the control of Joe Biden and Lloyd Austin, which is a leading cause of the military’s difficulty recruiting and retaining an all-volunteer force.”


—Matthew Lohmeier, former Space Force Lt. Colonel and author of Irresistible Revolution


“If there was ever a book to be read back to front, this may be it. The good news in the concluding chapter of Commander Green’s powerful saga of truth speaking to power is that the persecution suffered by the US service members who refused to comply with the Medical Dictatorship paid off in the end—if not for them, then for every American who values liberty. After reading Defending the Constitution behind Enemy Lines, I have never been more eager to say to these few and proud and heroic men and women in uniform: ‘Thank you for your service!’”


—Michael J. Matt, The Remnant, editor


“Commander Green exemplifies true moral courage in writing Defending the Constitution Behind Enemy Lines. The illegal and immoral coercion to force the COVID-19 vaccination upon our service members was a direct violation of the law and our Constitution, the very one that those brave men and women volunteered their lives to protect, preserve, and defend. Our brave service members had their rights stripped from them before having their right to serve stolen from them, not for merely refusing the vaccine, but because they were freethinkers who came to their own logical conclusions against an unlawful politically motivated vaccine mandate. Make no mistake about it, this was a blatant attempt to remove the freethinkers from military service and it is atrociously un-American.”


—Chad Robichaux, founder & CEO of Mighty Oaks Foundation, Force Recon Marine, and bestselling author of Saving Aziz


“In the face of silence and betrayal from Department of Defense leadership, Navy Commander Robert Green Jr. provides a riveting journey through DoD lies, deceptions, and violations of federal law. I know Rob personally from more than two years of his volunteer work with the Truth for Health Foundation. His courage, his deep faith, and his absolute commitment to his Oath to the US Constitution have given me hope that in the face of this evil assault on our core God-given freedoms, the American spirit and God’s Truth will ultimately prevail. Commander Green’s book is an inspiring and critical read for ALL Americans and people around the world.”


—Elizabeth Lee Vliet MD, president and CEO, Truth for Health Foundation; author of The COVID Vaccine Injury Treatment Guide: Your Roadmap to Recovery


“To truly understand a conflict, it is always best to learn from those who survive after being completely immersed in the fight. Rob Green is one of those warrior leaders the nation can learn from as we look to right the ship of our republic. I highly recommend this read to fully understand what we are up against as a nation. This is truly a page-turner!”


—L. Todd Wood, USAFA ‘86, founder CDMedia


“The media portrayed the service members that refused the COVID vaccine as insubordinate, possibly ignorant extremists. The truth is the exact opposite. They were individuals who knew exactly what obedience and duty meant, understood the risks and potential moral problems with the vaccines, and worked diligently within the constitutional order of our land. In short, they were the exact kind of men and women you want fighting for your country. Rob Green calls them the ‘silent minority.’ This book breaks that silence with courage and clarity.”


—Jason M. Craig, executive director of Fraternus and editor of Sword&Spade magazine


“Defending the Constitution behind Enemy Lines chronicles one of history’s most inconspicuous fights against tyranny. It’s a fight represented by the brave members of our nation’s military who stood firmly against an unlawful military vaccine mandate. Some lost. Some won. But more than that, many of the country’s enemies have been exposed. Be compelled to rise up against those who destroy liberty with this must-read book for the ages.”


—J. M. “Liberty Cannon” Phelps, freelance journalist


“Commander Robert A. Green Jr. epitomizes the moral courage that should be possessed by all US military officers but is sorely lacking within the highest ranks of uniformed and civilian DoD leadership. His thorough documentation of the unlawful and immoral actions of the military establishment to coerce service members to submit to the experimental COVID ‘vaccines’ makes it clear that those enforcing the mandate have violated the Constitution they took an oath to protect. Green’s book also makes clear that the DoD’s early focus on the COVID-19 virus quickly morphed into an obsession, both with the virus and the ‘vaccination status’ of service members. This obsession had more to do with political agendas than the health of the force, and the resulting devastation to military readiness will have national security implications for generations to come. Despite having to fight a thoroughly politicized cadre of flag and general officers, a few good commanders like Commander Green and the leaders he highlights in the book, did everything they could to follow the law and protect the service members in their charge. Those at the top, however, consistently ignored the warnings, the scientific data, and the law to ‘purge’ the critically thinking leaders within the military who were still defending the Constitution. This book courageously shines the bright light of truth upon the tragic betrayal by leaders who abandoned their oaths to the Constitution. The public awareness that this book will bring is the first step in holding the perpetrators accountable.”


—Tommy Waller, president and CEO of the Center for Security Policy, Lt. Colonel USMC (Ret.), and former CO, 3d Force Recon Company
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Preface


This story must be told. That is the conclusion I came to in 2022. By that point in time, a significant number of US military members, including myself, had been fighting to uphold their oaths to support and defend the Constitution for more than a year. We faced orders for a COVID-19 vaccine mandate that violated the Constitution, the law, and our own consciences. While some of our number succumbed to the subsequent coercion, discrimination, retaliation, and threats to our livelihoods, many of us saw those subsequent actions as confirmation of the unlawfulness clearly occurring before our eyes. Because we took our oaths seriously, this confirmation served to reinforce our resolve to continue the fight and see it to the end, though it could mean the loss of our livelihoods or even our lives.


This book will tell the story of a silenced minority who faced significant challenges with faith and courage. It is my hope that this book gives voice to the faith-filled middle-American patriots who have, until recently, made up the bulk of our armed forces. The heroes of this story are many, including tens of thousands of service members, hundreds of thousands of federal workers and contractors, and millions of citizens who helped stem the tide of tyranny in their various communities. As many heroes as this story contains, readers may be surprised that I believe the true number of villains is remarkably small.


In an ideal world we would be able to trust our government. In an ideal world a government would not seek to consolidate and wield power for power’s sake. However, the ideal world rarely matches reality. The vast majority of those who went along with the unlawfulness I will lay out in this book did so because they trusted their government and the leaders appointed over them. It is likely that most of these acted in good faith and truly cared about doing the right thing. This book is not written in an attempt to prove wrong those who acted in good faith. Rather, I intend the following story to bring understanding to all who may not share my own perspective or the perspective of the tens of thousands of service members who did not go along.


In telling this story it is important to prepare the reader for two limitations that can be laid at the author’s feet. First, I could never do literary justice to the sheer number of heroes who took similar actions as those described in this book. I tried to meet, communicate with, and befriend as many of these patriots as I could. However, being only one person, there was no human way I could meet and learn the stories of every patriot who chose the law and their own consciences over compliance and complicity with unlawfulness. This book only tells a tiny portion of those related stories. As in most major conflicts throughout history, the unnamed and silent heroes bore the brunt of the battle and in so doing enabled the eventual changing of the world for the better. If you are reading this and you are one such patriot whose name was not mentioned here, this book is still meant for you. This book was dedicated, in part, to you. Even if I could not tell or did not know your story, you have my deep respect and gratitude for what you have done in standing for truth and justice in the face of overwhelming coercion.


Second, I must tell this story from my own perspective, detailing events that transpired in the context of my own lived experiences and my faith in God. I attempt to draw limited conclusions about these events and in some cases provide strategic implications regarding the various actions taken. Despite the fact that my perspective cannot be understood outside the context of my faith, I make every attempt to write this book for a very broad audience. This book is written for all Americans, regardless of individual belief systems, backgrounds, or medical choices. Whether or not readers agree with the actions laid out in this book, it is my intention that all Americans will at least be able to understand our thought processes, decision-making criteria, and what we intended by our action. If this story cannot be understood by all audiences, it is likely that my own limitations as an author and a storyteller are to blame.


In living through the events I share in this book, I often found myself wondering how we came to be living through such a time as this. This particular mental exercise made it obvious to me that we, as a nation, had forgotten a number of relevant historical lessons in the years building up to what is now known as the COVID-19 pandemic. Even after nearly two years into this fight we are still overwhelmingly met by confusion from those who did not take the same approach we did. The typical questions included: “Why can’t you just follow orders?” “Why don’t you just do what we did and comply?” “Don’t you understand that people are dying?” Echoing in my head when faced with such questions was the aphorism that “those who forget the lessons of history are doomed to repeat it.” I assert that the confusion many had regarding the stance we took in 2021 and 2022 was fueled by a lack of historical perspective required to understand our actions. Essentially, the slow progression of government overreach had finally arrived at the last possible line of defense; the bodily integrity of our very persons and those of our families.


The Constitution is the bedrock and founding document establishing the construct, the rule of law, and the civilization we have built as Americans. Those who wish to undermine the Constitution, and strip away the rights enshrined therein, have aligned themselves against a stalwart group that has taken an oath to defend the Constitution against those very actions. As military members we are used to thinking about enemies of the Constitution as being some sort of foreign threat. However, the battle lines have shifted, and domestic threats, including some from within our own government, are now coming after our inalienable Constitutional rights. These domestic threats have energized a group who takes their oaths seriously and will not stand idly by while the Constitution is dismantled around us. The following story tells the tale of courageous Americans who, when trapped behind enemy lines, elected to place their sacred honor before all else. We will never let the flame of freedom die. I wrote this story to ensure that posterity records at least some of our experiences. This story, and more importantly, the lessons imparted through it, must not be lost to future generations.









CHAPTER 1


Against All Enemies, Foreign and Domestic


Our Constitution was made only for a moral and religious people. It is wholly inadequate to the government of any other.1


—John Adams


There is a cultural cold war occurring right now in the US military. In many ways this cold war is an echo of the various value-system conflicts raging throughout our nation. Since our earliest days, American values have been in flux. The cultural battle lines have shifted over time, often in response to the impact and prominence of influential individuals, organizations, and movements. In recent years, however, the erosion of traditional values has accelerated significantly. I believe the resulting incongruities would be unrecognizable to our Founding Fathers, including the normalization of alternate lifestyles, an expansion of abortion access, and a general shift toward socialism.


The military has felt the effects of this recent value-system shift as well. As an institution, the US military has historically been a bastion of traditional values. The shift away from this appears orchestrated. Military policies have been introduced that promote and institutionalize things like transgenderism and critical race theory. I have been a first-hand witness to this shift, and deeply concerned about how the pivot away from traditional values may impact the military over time. Despite my concerns, I never encountered an unlawful order related to transgenderism, critical race theory, or even white extremism during my time in the military.


As harmful as they may be, deliberately mis-prioritizing efforts, enacting purely political policies, or perpetuating bad leadership are not inherently unlawful actions. The Manual for Court-Martial states that an order is lawful “unless it is contrary to the Constitution, the laws of the United States or lawful superior orders.” Normally, all orders requiring the performance of a military duty are inferred to be lawful. This means that under normal circumstances, each military order is assumed to be lawful. The Manual for Court-Martial states that these orders are “disobeyed at the peril of the subordinate.” A subordinate who takes the risk of disobeying such an order is then potentially subject to a military judge for the determination of lawfulness. The Manual for Court-Martial specifies, however, that an order “must not conflict with the statutory or constitutional rights of the person receiving the order.” The assumption and inference that an order is lawful does not apply to a patently illegal order that violates the law or the Constitution. As the Manual for Court-Martial notes, the inference of lawfulness “does not apply to a patently illegal order.”


When the military began issuing new policies related to covering medical costs for service members seeking a gender transition, I was directed to attend a “transgenderism in the military” training session. I did not find this order to be unlawful. I was not being asked to do anything that would violate my religious beliefs. Therefore, attending the training did not violate my constitutional rights under the First Amendment. No law was broken by this training, so my statutory rights were not violated. I therefore dutifully attended the training as directed.


The Department of Defense extremism stand-down is another example of a potentially controversial order that was nonetheless lawful. On February 5, 2021, Secretary of Defense Lloyd Austin directed the Department of Defense to conduct a department-wide training about extremism in the military. As the executive officer of my maritime security squadron at the time, I was one of the leaders responsible for planning and giving this training. I reviewed the provided scripts to make sure I could, in good conscience, give this training. My review revealed that the case studies within the provided scripts focused exclusively on the threat posed by neo-Nazi extremists and white supremacists.2 Despite later admitting that there were less than one hundred cases of extremism in the ranks,3 the Pentagon spent over 5.3 million personnel hours planning and executing this training. The project was such a mis-prioritization and a waste of funds that a bipartisan Senate Armed Services Committee report concluded that “spending additional time and resources to combat exceptionally rare instances of extremism in the military is an inappropriate use of taxpayer funds, and should be discontinued by the Department of Defense immediately.”4 While it may have been a massive mis-prioritization based on the number of cases found, nothing about giving this training violated my constitutional or statutory rights under law. I therefore dutifully gave the training while ensuring I pointed out that there were many types of extremism, not just what was provided in the scripted part of the training. I also encouraged my team to report any type of extremism they saw so that the chain of command could appropriately deal with it.


The determination of lawfulness should be an instinctive part of the calculus every military leader walks through in the course of receiving and disseminating orders. In an ideal world no military member should ever encounter an unlawful order. They should never receive one, and they should certainly never give one. Unfortunately, history is replete with examples of unlawful orders. Unlawful orders range the “spectrum of harm,” beginning with seemingly small things like a senior officer ordering a junior officer to perform the senior’s personal household chores unrelated to the junior officer’s military duty. The most egregious case of unlawful orders in recent historical memory took place at the My Lai Massacre during the Vietnam War. On March 16, 1968, US Army soldiers, on orders from Army Lieutenant William Calley, murdered over 500 women, children, and old men at Sơn Mỹ village in Quảng Ngãi Province. Even the Army’s response to My Lai was chilling, with an official cover-up executed by some of the highest-ranking members of Army leadership.5 One may hope they never encounter such a thing in their career, but hope is never an acceptable plan of action. A leader who does not steel him or herself for what they will do in the event they encounter an order that violates the law or Constitution is not fit to bear the weighty responsibility that comes with that leadership.


Officers in our Armed Forces have a special role related to ensuring the lawfulness of orders. This role is highlighted by the differences between the officer and enlisted oaths of office. Both oaths include the line, “I will support and defend the Constitution against all enemies foreign and domestic, and I will bear true faith and allegiance to the same.” This is the point at which the oaths begin to diverge. Enlisted members then swear to “obey the orders of the President of the United States, and the orders of the officers appointed over me.” The officer oath has no such obligation. What is meant by this difference, and why would the oaths be different at all? All service members must follow lawful orders and disobey unlawful orders. However, officers have a higher obligation to ensure that the orders they receive, as well as the orders they give, are both constitutionally and statutorily sound. If an order violates the Constitution or the laws of the United States, that order loses the inference of lawfulness. In fact, numerous court cases have affirmed the obligation that service members have to resist unlawful orders. Officers are the screen through which orders are double-checked for these two critically important requirements.


There is a balance required, of course. What if every single service member paused for a constitutional analysis of each order they received? This would likely result in reduced combat effectiveness. It is also likely that good order and discipline would be degraded if every service member at every rank took the time to double-check the lawfulness of every order that was passed down. This is why the inference of lawfulness is so important. I can be lawfully ordered to take a hill in battle even if that objective does not appear to me to benefit our larger operational plan. Even a steep cost in lives to take that hill does not make the order unlawful. Service members at lower ranks or at lower echelons in the chain of command must be able to trust that those above them have taken care to ensure the lawfulness of their orders. However, if no one ever checked the lawfulness of orders, with everyone from the highest levels of the chain of command down to the lowest simply trusting that someone else was taking care of it, we would have unlawful orders slipping through the cracks with no one being held accountable. That is why it is important to balance the legal and constitutional analysis of orders with their execution.


Our forebears understood this problem and built in a natural break between the larger portion of our force (enlisted members) and the smaller portion of the force (officers) to ensure that some portion had a higher allegiance to the Constitution than to any other duty. Enlisted members have a sworn obligation to both the Constitution and to following the lawful orders given to them. Officers, on the other hand, have a sworn obligation to the Constitution only. Officers still have a duty to follow lawful orders, but the oath they take is to the Constitution. The Constitution is where an officer must place their primary obligation. This is done intentionally to ensure that if an officer’s duty to follow an order ever conflicts with their obligation to the Constitution and the laws established by it, the Constitution and the law must take priority every single time. It is to the laws of the United States, and to the Constitution upon which those laws are founded, that officers must go to ensure the lawfulness of orders they receive and promulgate.









CHAPTER 2


Sons of Liberty


The love of liberty is interwoven in the soul of man and can never be totally extinguished. There are certain periods when human patience can no longer endure indignity and oppression.


The spark of liberty then kindles into a flame.1


—Samuel Adams


To best understand the modern defenders of the Constitution, it is helpful to reach back into our own history and trace the path forged by our Founding Fathers. Despite the technological differences, the conflict confronting our forefathers bears some striking similarities to the environment Americans find themselves in now. The tyranny our Founding Fathers sought to defeat began as a slow encroachment into the lives and rights of the colonial people of the 1700s. The resulting American Revolution was not a hurried response to an instantaneous infringement of colonial rights, but was a slow awakening of a people wearied by long oppression and subjugation. The events that ultimately ignited the American Revolution were not so much a flashing heat, but slowly smoldering coals fanned into flames by the increasingly tyrannical actions committed by an overbearing governmental power.


The story surrounding the transformation of the colonial peoples from loyal British subjects to revolutionists can hardly be told without mentioning Samuel Adams. Although the term whistleblower was not coined until nearly two centuries later, Samuel Adams played a critical role in exposing to public scrutiny the violence and tyranny being inflicted on colonial subjects. He wrote extensively in the years leading up to the American Revolution and carefully crafted his message to rouse his fellow countrymen to join him in resisting tyranny. He even wrote his Harvard master’s thesis on the lawfulness of resisting British rule, asserting that it was lawful to resist if there was no other way to preserve the commonwealth.2 Samuel Adams’s role in winning over his countrymen was so critical that many biographers argue that it is unlikely the American Revolution would have happened without him.3


While it is typical for some injustices and resentments to occur between governments and some of the peoples they govern, the relationship between the British Empire and the general colonial public began to sour in a broader way following the French and Indian War. In an effort to quell future possible conflicts with Native American tribes, King George III issued the Royal Proclamation of 1763 which forbade new settlements inland, prohibited private land purchases from natives, and dictated that only licensed traders could trade with Indian tribes. While some colonists understood the king’s intentions, many completely ignored the proclamation.4 This was followed by both the Currency Act and the Sugar Act in 1764. The Currency Act prohibited the colonists from issuing paper currency. The Sugar Act placed a tax on sugar and molasses imports in an effort to gather funds to pay war debt incurred during the French and Indian War.


While most colonists had little reaction to the Sugar Act, Samuel Adams jumped at the chance to demonstrate the infringement of rights implemented by parliament through a tax on a people who had no representation in the body enacting the tax. Adams began shifting colonial perceptions by making a point to warn the Massachusetts Assembly in 1764 that the Sugar Act was likely “preparatory to new taxations” upon the colonists.5


The Sugar Act was just the beginning. It was followed by the Stamp Act in 1765 which taxed paper used for printed material, and the Townshend Acts which, amongst other things, added heavy taxes to consumer goods and targeted smugglers by forcing them to be tried in admiralty courts without juries. The Stamp Act incited the first public demonstrations and protest by the colonists including the August 1765 Stamp Act Riots in Boston. Samuel Adams and his growing organization, the Sons of Liberty, led boycotts of British goods in response to the 1767 Townshend Acts.


The British colonial government sent four thousand troops to Boston in 1768 which further escalated tensions and cemented distrust in the colonial population of Boston. The Tea Act of 1773 provoked the Boston Tea Party in December of that year. Rather than back down and attempt a new approach, the British Parliament’s response to the Boston Tea Party tipped the scales towards revolution by enacting the Coercive Acts of 1774 (also called the Intolerable Acts). The Intolerable Acts closed the port of Boston, restricted democratic town meetings, made British officials immune to criminal prosecution in Massachusetts, and required colonists to house and quarter British troops on demand in their private homes.6


The relatively rapid succession of subsequent tax and control initiatives targeted to increase revenue and quell dissent in the American colonies had ancillary consequences. As the British Empire became more aggressive in taxing and attempting to control the colonial population, more colonists were driven into Samuel Adams’s ideological camp. The Sons of Liberty swelled with new members, including some of the most highly educated and influential Americans of that time. Membership in the Sons of Liberty included John Hancock, Patrick Henry, Benjamin Rush, Paul Revere, and even Benedict Arnold. The Sons of Liberty played an important role in ensuring that the Intolerable Acts did not accomplish what the British intended.


Instead of suppressing the growing resistance, the British response in Massachusetts was seen as so tyrannical that other colonies were convinced to come to their aid. The tyrannical overreach committed by the British government had finally reached the last possible line of defense for many Americans, their very homes. It was necessary and inevitable that the colonists would defend their homes and their way of life against the Quartering Act and other tyrannical British actions. The Declaration of Independence and the American Revolution were the pivotal and decisive responses.


Following the American Revolution and the consummation of the split from the British Empire, our Founding Fathers, a great many of whom had been Sons of Liberty, were left trying to figure out what sort of government to put in place. The debate over the Constitution by the Federalists and the Anti-Federalists was a heated one. The Federalists wanted a strong centralized government and felt that the Constitution did enough on its own to protect individual rights, rendering a separate Bill of Rights unnecessary. The Anti-Federalists did not want to ratify the Constitution at all, fearing that a strong centralized government, like the one they had just overthrown, would fail to protect individual rights. A compromise was eventually reached through a ratification of the first ten amendments that enumerated specific rights, commonly known as the Bill of Rights.7


Individual medical freedom was not one of the rights specifically enumerated by the Bill of Rights. Medical freedom is still protected by the Constitution, however, through the Fifth, Ninth, and Fourteenth Amendments in particular. Despite these protections, the concerns that motivated the Anti-Federalists nearly 240 years ago have proven prophetic. The ink had barely dried on the Bill of Rights when the federal government began the slow progression of consolidating power and restricting the liberties of individuals. In the last fifty years or so, the federal government has only accelerated the consolidation of power and the encroachment on individual liberties, particularly in the area of medical freedom. The current individual medical freedom crisis is the inevitable conclusion of a governmental power attempting to control and standardize public health at the national level without regard to individual medical freedoms protected by the Bill of Rights. How this crisis plays out is up to us and our willingness to resist like the Sons of Liberty, who played such a crucial role in birthing the Constitution we now swear to defend.









CHAPTER 3


The Militarization of Safety


Those who would give up essential Liberty, to purchase a little temporary Safety, deserve neither Liberty nor Safety.1


—Benjamin Franklin


The absence of specifically enumerated medical freedom rights within the Bill of Rights should not be taken as an indication that our Founding Fathers would not have cared about medical freedom. I assert that our Founding Fathers would find the premise behind our current medical freedom crisis repugnant. They lived in a time when medicine was rudimentary, and Americans were dying of diseases, natural disasters, and general accidents at rates that would be alarming to modern sensibilities. Safety from these perils, however, is not what colonial Americans asked for from the British. In a 1775 speech urging fellow Virginia Convention members to vote for an independent militia, Patrick Henry did not conclude with “Give me safety, or give me death.” That would have been paradoxical, and no one would have voted for that. Rather, Patrick Henry concluded his speech with a fiery “Give me liberty, or give me death!”


The Third Amendment is informative in this situation. The Third Amendment states that “no soldier shall, in time of peace be quartered in any house, without the consent of the owner, nor in time of war, but in a manner to be prescribed by law.” The Third Amendment was our Founding Fathers’ response to the Quartering Act of 1774, which was the last of the Intolerable Acts, and the only one which applied to all the colonies.2 The Intolerable Acts, and the British attempt to enforce them, was the final step that ultimately pushed the American colonies too far and incited a collective response to resist. Upon winning the war and establishing their own government, our Founding Fathers elected to specifically include the rights protected by the Third Amendment. As the Ninth Amendment states, this does not mean that other rights, including individual medical freedom rights, did not exist. Our Founding Fathers just happened to face the invasion of their properties and homes by the British, who wrongfully asserted a right to do so through the Quartering Act. Had the British been forcing unwanted or unnecessary medical treatments upon colonial Americans, I am confident that our Founding Fathers would have enumerated a specific individual medical freedom right within the Bill of Rights in response. The Constitution, despite not specifically enumerating the right, does protect individual medical freedoms. Various legislatures and even Supreme Court rulings, however, have wrongfully chipped away at these rights over the past two centuries.


Although the Constitution is not a perfect document, it has stood the test of time for nearly 240 years. It has endured assaults from external attacks and from internal pressures. Our Founding Fathers attempted to build broad protections into the Constitution to ensure it could survive all future assaults, not just the assaults they could explicitly foresee. Unfortunately, the assaults on our Constitution stemming from internal pressures are self-inflicted wounds. Every bad law devised by man, voted in by a legislature, and subsequently deemed unconstitutional by the Supreme Court, is a successfully thwarted assault on our God-given rights and liberties that the Constitution protects. Our Founding Fathers understood these rights to be inalienable because they were founded in higher moral law. The Constitution, as a proxy for this higher moral law, was designed humbly enough to account for changes and moral evaluations of new laws to determine whether those new laws conformed with natural law. Since its ratification, the Constitution has served this role well, with the Supreme Court ruling a total of 644 laws as unconstitutional since our founding.3 Each one of these constitutional assaults, successfully parried, was initiated by misguided or nefarious humans at the helm of various legislatures.


Of greater concern than legislators writing unconstitutional laws, are Supreme Court rulings that incorrectly interpret the Constitution. Rulings of this type enable the continued enforcement of laws that violate the Constitution and potentially override rights that would otherwise have been protected by the Constitution. Since the founding of our nation, there have been 234 Supreme Court rulings which have been subsequently overturned by later Supreme Court rulings;4 forty-five of these overturned rulings were in place for longer than fifty years. One Supreme Court ruling was 136 years old before being overturned by a later ruling. During the intervening years before the Supreme Court could correct a prior ruling, how many unconstitutional laws were written and enforced under the presumption of constitutionality? It is possible that an incorrectly decided Supreme Court ruling can enable years of unconstitutional laws and an expansion of powers not permitted by the Constitution before a later Supreme Court ruling can correct the mistake. It is also not a stretch to assume that the longer a ruling goes before being overruled, the worse its impact on our nation and the rights that should have been protected under the Constitution.


It is within this context that we will review the Supreme Court rulings that have had the biggest impact on the current individual medical freedom crisis and the COVID-19 vaccination mandates being imposed on American citizens. The 1905 Jacobson v. Massachusetts Supreme Court case upheld state authority to impose immunization requirements and has been called “one of the most important pieces of public health jurisprudence” by some legal scholars.5 In an effort to provide safety to their community from a local outbreak of smallpox, Cambridge, Massachusetts enacted a 1902 law that required all residents to be vaccinated. Anyone over twenty-one years of age who refused to be vaccinated would be fined a onetime $5 penalty (a little more than $150 today). There was no provision to vaccinate any citizen by force. Local Lutheran Evangelical Minister Henning Jacobson refused the smallpox vaccine, citing a bad reaction from a prior vaccination that left him needing years of special care for a burning rash.6 At both his trial and on appeal, Jacobson did not raise any First Amendment arguments, nor did he cite his religious convictions in his defense.7 Jacobson was convicted at trial court and lost on appeal to the Massachusetts Supreme Judicial Court.


Of note, the Massachusetts Supreme Judicial Court determined that any harm resulting from vaccination was not pertinent to the case due to the fact that the law did not permit the state to actually vaccinate Jacobson against his will.8 In the unanimous majority opinion, Massachusetts Chief Justice Knowlton wrote, “If a person should deem it important that vaccination should not be performed in his case, and the authorities should think otherwise, it is not in their power to vaccinate him by force, and the worst that could happen to him under the statute would be the payment of the penalty of $5.”9 In essence, the court acknowledged that the compelling government interest in providing safety and security in the presence of an outbreak of disease did not grant the power to compel vaccination.


Henning Jacobson appealed this decision to the United States Supreme Court which handed down a 7–2 ruling against him and upheld the $5 fine levied by the Cambridge Massachusetts Board of Health.10 The ruling confirmed that individual liberty is not absolute and can be restrained “in order to secure the general comfort, health, and prosperity of the State.”11 Despite ruling in favor of the state, the Court laid out several limitations that should protect individual rights. In a work published in the Buffalo Law Review in January 2022, Dr. Josh Blackman detailed these limitations. First, the Jacobson ruling recognized that the law “cannot be enforced against a person for whom the vaccine would be particularly dangerous.”12 Second, the vaccine mandate must have a substantial relation to the public health motive it was enacted for and cannot be enacted for some ulterior motive.13 Third, the Court acknowledged individual rights could not be violated arbitrarily or in an unreasonable manner.14 Finally, the $5 fine was modest and on the far low end for fines during that era. Many fines, such as those for integrating classrooms or for corrupting public water sources were orders of magnitude higher.15


The case was essentially about the imposition of a financial penalty on an individual’s right to refuse both the fine and the state requirement the fine was meant to enforce. Of note, Jacobson v. Massachusetts did not rule on or even review the competing interests between the state’s desire to provide safety and an individual’s First Amendment religious freedom rights. As Dr. Blackman correctly points out, Jacobson “did not, and indeed could not, resolve the question of whether the state could force a person to undergo a medical procedure.”16 Jacobson v. Massachusetts was a narrow case with a narrow ruling.17 In his conclusion, Justice Harlan even specified that the Jacobson ruling decided “only that the statute covers the present case,” confirming the Court’s intention that the ruling be interpreted narrowly.18 Despite the limited scope of Jacobson v. Massachusetts, later Supreme Court rulings have greatly—and inappropriately—expanded the meaning and application of what was once a very narrow precedent.


The most significant Supreme Court ruling that reshaped and expanded the meaning of Jacobson v. Massachusetts was also one of the most notorious in the Court’s history. The 1927 Buck v. Bell Supreme Court ruling was a human rights travesty that is, unbelievably, still in place today despite the Court having multiple opportunities to overturn it.19
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