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INTRODUCTION

THE U.S. SUPREME COURT PLAYS A singular role. In no other major country do judges—independent, esteemed, serving for life—wield so much power. Nowhere else do people wait breathlessly each June for new rulings from nine unelected individuals. It is an anomaly in our democratic system. Its members have no innate authority. The Court has this power because we choose to believe in its status as above and beyond politics.

Over three days in June 2022, the Supreme Court changed America.

It overturned Roe v. Wade, repealing the protection for abortion rights in place for American women for a half century, and putting at risk all other privacy rights. It radically loosened curbs on guns, amid an epidemic of mass shootings. And it hobbled the ability of government agencies to protect public health and safety and stop climate change when the topic is a “major question.” The Court crammed decades of social change into three days.

This book tells the story of those cases, the year that built up to that moment, and the decades of organized politics that led us to this point of judicial extremism and overreach.

For years the Supreme Court tilted right, but barely, with a five-to-four majority. Now a supermajority of six conservative justices is in control. Numbers matter. For convenience we name eras of American law after the chief justice: the Warren Court, or the Roberts Court, led by the canny chief, with one eye always on institutional legitimacy as he steered it to the right. John Roberts is still chief justice, but it is no longer his Court.

Clarence Thomas, for decades an outlier, now dominates. Roberts holds the gavel, but Thomas holds the power. Thomas derides the idea of following precedent as “a mantra when we don’t want to think.” He is joined by Samuel Alito, a voice of reaction, inexplicably angry, fulminating like a cable news pundit. Neil Gorsuch, an intellectual carrying on a family crusade for a sharply limited federal government. Brett Kavanaugh and Amy Coney Barrett, each stepping carefully, but usually marching with the other conservatives.

Then there were the three liberals. Stephen Breyer: deflated, a technocrat unable to stop or even respond to the shouting ideologues around him. Mid-term, he announced he would resign. Elena Kagan, a sharp-witted would-be dealmaker who found herself instead called on to defend democracy’s first principles. Sonia Sotomayor, barely concealing her magisterial anger. After Ketanji Brown Jackson joined Kagan and Sotomayor, the country now saw a remarkable tableau: the three liberal justices, likely three repeat dissenters, are all women—one Black, one Latina, and one Jewish.

Those three days in June capped one of the most consequential terms in the country’s history. It was also one of the noisiest. Usually the Supreme Court strives to wrap itself in majesty and mystery. Not this year. Instead, it careened toward the term’s end amid raucous controversy. The Dobbs decision overturning Roe v. Wade leaked to the media. Ginni Thomas, the wife of Justice Thomas, was revealed to be enmeshed in the effort to block the peaceful presidential transfer of power, a drive that culminated in the insurrection at the Capitol. Protesters picketed the justices’ homes, one of whom barely escaped assassination. And the members began to attack each other in public. An earlier observer once likened the Court to nine scorpions in a bottle. Now the scorpions were crawling all over the table.



The Supreme Court has always been an intensely political institution. At times we want it to protect rights against the impulses of the majority. But increasingly it represents entrenched power for a minority faction. Democrats won the popular vote in seven of the last eight presidential elections, the longest winning streak in American history. But Republican presidents chose six of the nine justices. Five of them were picked by a president who took office after losing the popular vote. Here’s another fact: Over the past half century, party control of the White House has changed hands seven times. But Republican appointees have controlled the U.S. Supreme Court since 1970. In fact, the last Democrat to be appointed chief justice took office in 1946.

Today’s hard right supermajority was installed by a fierce and effective political drive waged over decades. Senator Mitch McConnell called it his “judges project,” and bragged that ensuring that President Barack Obama could not fill a Supreme Court seat for a year was one of his “proudest moments.” The new Court’s first big moves on abortion, guns, and the interests of fossil fuel companies precisely mirrored key goals of the Republican coalition.

The new supermajority has radically shifted the rationale for how rulings are made. The justices now claim to be guided by “originalism.” The Constitution’s meaning, they ruled, is “fixed.” Their job is to go back in time to ask the Founders what Americans should do today. This grasp of history is as ritualized, and as unrealistic, as the costumed characters at a Medieval Times theme restaurant.

In Bruen, which ransacked the past searching for supportive evidence on the Second Amendment, the originalism was fake. In Dobbs, it was terrifying: a declaration that the Court would only recognize rights “deeply rooted in this Nation’s history and tradition,” thus only those recognized by the white men of the 1700s and 1800s. In other cases, the justices wield a hyper-literal “textualism,” squinting at dictionaries rather than asking what the purpose and impact of a law would be. Readers of the children’s book Amelia Bedelia would find it familiar.

Putting it mildly, this is not how the Supreme Court operated before. Ironically there is no “history and tradition” of originalism. At their best justices understood they had to interpret a broad and often vague charter for an ever-changing country. “It is a Constitution we are expounding,” as the first great chief justice, John Marshall, declared. They knew better than to pretend otherwise.



I work on these issues every day. I lead the Brennan Center for Justice at NYU School of Law. It’s a nonpartisan law and policy institute that works to strengthen the systems of democracy and justice so they work for all. I’ve written about the history of how constitutional change really happens. I believe we are in the middle of a great fight for the future of American democracy. This won’t be waged or won primarily in the courts. It’s a people’s fight. This contest over the Constitution and the structure of our system will be waged above all in the court of public opinion.

Every day the Court’s power grab pushes us closer to a crisis, a catastrophic loss of institutional legitimacy.

Throughout the country’s history, most of the time the Court has reflected the public’s consensus, or at least the approach of the governing political coalition. But sometimes it veers off this road. When the Court is extreme or ideological or partisan or activist, it provokes controversy and a fierce political response.

This has happened before. Three times in the country’s history the Court divided America.

That happened after the Dred Scott ruling in 1857. Anger at the Court propelled the rise of Abraham Lincoln’s Republican Party and helped to provoke the Civil War that ended slavery. (That, by the way, involved the first really big and controversial leak of a Supreme Court opinion.)

It happened again in the early twentieth century, when the Supreme Court tried to block the protection of workers, women, and public safety. That led to a fierce backlash from Progressives and liberals. It was a central issue in Theodore Roosevelt’s third-party run for the presidency in 1912. Later, when the Court tried to block his cousin Franklin Roosevelt’s New Deal, the conflict nearly wrecked FDR’s presidency but led to a constitutional revolution.

And it happened in the wake of the Supreme Court’s greatest era, the Warren Court. That period began when the Court struck a blow for equality with Brown v. Board of Education and issued sweeping rulings that reflected and spurred vast changes in American life. But the Court’s leadership in the social transformation of the 1960s and 1970s led to its own backlash, a social counterrevolution. That long backlash is what brought us to today.

Each time, the Supreme Court provoked an explosive public reaction—protest, public organizing, even political realignment. This regular cycle of overreach and backlash has shaped American history. Likely it is happening again.

We saw this stirring in the 2022 elections. Running in defense of abortion rights, Democrats achieved the best result in a midterm for a party in power in decades. Ballot measures protecting reproductive freedom prevailed across the country. Young voters, especially women, were galvanized. Public support for the Supreme Court reflected in polls fell to its lowest level in decades. It’s just the start.

Today the country is growing younger, more diverse, more open to governmental action to solve problems. The country is moving in one direction, yet the Supreme Court is moving in another. That clash will be a central fact of public life for years to come. Just as rulings on abortion, guns, and regulation were won by advocacy campaigns that began in the 1970s, today’s activists will need to think for the long term.

We begin by asking how the Supreme Court came to play its role, how it came to amass so much power in the first place. The story starts in 1787 in Philadelphia.
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IN MAY 1787, DELEGATES FROM TWELVE of the thirteen American states straggled into Philadelphia for a federal convention. They gathered ostensibly to revise the Articles of Confederation, which loosely bound the newly independent states. Most of those unpacking their bags at the city’s boardinghouses and private homes hoped the conclave would do much more, even if they did not always say so out loud. One week into the meeting delegates voted to keep the proceedings entirely secret. Nobody was to be told what was going on. James Madison later insisted, “no Constitution would ever have been adopted if the debates had been public.”

For three months, the doors were closed, with armed sentinels posted inside and outside the Statehouse. The windows were locked as well, while the temperature in Philadelphia hovered in the mid-80s. Delegates sweltered.

And they talked up a storm. At length they debated whether representation in Congress, which was to be the preeminent branch of a new national government, would be by population or by states. Just when it seemed the impasse might scuttle the whole project, a Great Compromise established a Senate of states and a House of Representatives elected by the people. Alexander Hamilton of New York was not impressed. “As states are a collection of individual men,” he asked, “which ought we to respect most, the rights of the people composing them, or the artificial beings resulting from that composition?”

Then there was the executive. When James Wilson of Pennsylvania proposed that there be a single executive, a president, the delegates were struck dumb. George Washington, after all, was, well, sitting right there. James Madison’s notes dryly record “a considerable pause ensuing,” at which point it was suggested they just vote without a debate. (Only Ben Franklin’s interjection led to an actual if desultory conversation about the presidency.) Outside the hall, newspapers speculated feverishly about what the delegates were up to. To quell one rumor, a leak informed a local printer that “tho’ we cannot, affirmatively tell you what we are doing; we can negatively tell you what we are not doing—we never once thought of a king.”

Even in private, though, the delegates barely discussed the courts. Article III of the Constitution, creating the judicial branch, is 377 words long, only one tenth the amount of text devoted to the other two branches. There was no model for what the federal courts were to become.

The Constitution established a Supreme Court as well as other “inferior courts,” all to be set up by Congress. James Wilson was the leading legal thinker among the delegates. He repeatedly proposed that the Court serve as a “Council of Revision” and be able to veto laws just as the president could before they took effect, an idea Madison endorsed. “Laws may be unjust, may be unwise, may be dangerous, may be destructive; and yet may not be so unconstitutional as to justify the Judges in refusing to give them effect,” Wilson argued. The delegates voted for that, then later in the summer thought better of it. One warned the judges would become “by degrees the lawgiver.” Eventually they authorized a third branch, a Supreme Court and a chief justice (whose only formally assigned responsibility was to preside over impeachment trials). Beyond that, the Constitution itself has little to say.

But Madison’s notes of the convention hint that the Supreme Court could declare laws unconstitutional. Whether the framers expected the new Supreme Court to become perhaps the most powerful part of the government, energetically striking down laws enacted by Congress and the states, protecting individual rights, and acting as a super-legislature governing much social policy, is harder to imagine.

Americans invented judicial review. In Great Britain, Parliament was supreme, and no court could override its actions. Before the Revolution, in the colonies there was no such thing as judicial review as we know it today. Colonial governors appointed judges to act as agents of the crown. They did the bidding of the far-off seat of empire. Whether people would obey a court ruling was, at best, iffy. Local juries had a big role, deciding which edicts to follow and which to ignore, often with little guidance from lawyers. As scholar Larry Kramer notes, before independence Americans believed they could decide whether a legislative enactment complied with “the higher law.” The people themselves debated constitutional issues and made their voices heard. They could choose to help officials by joining in a “hue and cry” to catch wrongdoers, or resist authority through a carefully staged riot (known as “mobbing”).

The idea that courts could scrutinize the actions of legislatures took hold as part of the backlash against the Articles of Confederation. Britain lacked a written constitution, then as now. The former colonists were done with that. In the first few months of revolution in the spring and summer of 1776, the rebels drafted new constitutions for most states as they cast aside the mother country. Sovereignty was held by the legislature, chosen by the people. Some of these new governments were markedly democratic in form. Benjamin Franklin led the drafting of Pennsylvania’s constitution and wrote the world’s most radical such document thus far. The state eliminated the property requirement for voting so that working-class and poor men had the franchise. Pennsylvania would have only one legislative house. Instead of a governor, a committee chosen by legislators served as the executive. Other states had two chambers and a governor, our familiar checks-and-balances in embryo.

Throughout the 1780s, these state governments earned a bad reputation among the well-to-do. Intermittent violence and armed resistance to foreclosures spread. The assemblies passed laws to protect debtors and issue paper money (which caused inflation and thus hurt creditors). Property owners were aghast. “Fundamental law” included the right to property, they reasoned. These legislative measures amounted to an assault on that fundamental law. Couldn’t a court strike them down? One prominent Pennsylvania businessman, worrying about the usurpations by legislatures, said he did not believe in judicial review, but “was at the same time at a loss what expedient to substitute.”

Madison looked for ways to rein in the irresponsible states. His preferred method—an idea he returned to again and again—was to give Congress the power to veto state laws. At first the delegates voted for that, but practical objections began to crop up. (What about the distance between the capital and far-flung states—would Congress need to stay in permanent session to pass judgment on state laws?) In the end the Constitution did not grant Congress that general power. Instead, it included a provision making clear that the Constitution and federal statutes are the “supreme law of the land,” binding state governments.

Today scholars divide over whether the framers intended there to be judicial review in the U.S. Constitution. William Treanor, the dean of Georgetown Law School, has surveyed cases and concluded that some form of judicial review had become commonplace in the states by the time of the Constitution. Kramer, on the other hand, points out that while the men who wrote the Constitution likely wanted courts to be able to block state laws, they were silent and probably undecided about whether courts could review statutes passed by Congress. Behind the closed doors of the Constitutional Convention, the delegates freely speculated that judges might have the power to strike down statutes. Elbridge Gerry of Massachusetts, one of the noisiest delegates, warned, “In some states, the judges actually set aside laws as being against the Constitution. This was done too with general approbation.” Gerry was so alarmed by the U.S. Constitution that he refused to sign it.

Such arcane academic inquiries, improbably, matter a lot. One of the oddest aspects of American constitutional law is the fact that 235 years later, we still find it imperative to discern exactly what the Founders were thinking. The framers themselves were unenthusiastic about establishing their original intent as a guide. They chose to keep their deliberations secret, as we know. In writing the Constitution they often deployed broad wording. When the Bill of Rights was added two years later, it relied even more on vague language. It barred “cruel and unusual punishments,” for example, rather than itemizing specific kinds of prohibited torture. And members of the founding generation disagreed among themselves. Washington, Adams, Jefferson, and Madison all became president, and each interpreted the First Amendment differently. Within two years after writing the Federalist Papers together, Madison and Hamilton were waging fierce battles over the very nature of government’s structure and power.

The possibility that courts might have the power to strike down laws—and especially that federal courts, as part of the new national government, could override states and their rash legislators—might have been on the minds of the drafters of the Constitution. When it came to selling their controversial plan to the public, however, they kept mum. One problem with relentlessly looking backward at the “original public meaning” of the founding generation is that the arguments made in public were so often so clearly disingenuous. The Constitution was ratified by political spin.

We revere the Federalist Papers as the guide to the framers’ thinking, for example. The Papers were a series of essays, what we would call op-eds, written by Madison, Hamilton, and John Jay under the pseudonym “Publius.” They debated tendentiously with other op-ed writers, tossing out arguments to rebut other arguments, always with an eye to winning ratification votes in New York and other states. Frequently the Federalist authors underplay the impact of the new Constitution. Their assertions often amount to some version of “nothing to see here, move along.”

The Federalist did not get around to explaining the judicial branch until the seventy-eighth article in the series. “Publius” jousted with “Brutus” (who as Julius Caesar could attest, was keenly alert to signs of tyranny). That was the pseudonym of Robert Yates, a New York judge who warned that newly established federal courts would “operate to a total subversion of the state judiciaries, if not to the legislative authority of the states,” and that judges would be too hard to remove by impeachment. Alexander Hamilton insisted that the judicial branch would be the “least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them.” The executive, Hamilton explained:


not only dispenses the honors but holds the sword of the community. The legislature not only commands the purse but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society, and can take no active resolution whatever. It may truly be said to have neither FORCE NOR WILL but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.



Whether the public knew it or not, a structure had been put in place that would eventually lead to the modern era of judicial supremacy. That robust power for the Supreme Court would not emerge immediately, however.



As the infant institutions of the new national government were established, the Supreme Court was particularly feeble. In its first decade it had three chief justices. It had a hard time rustling up members. For a time it lacked a quorum. Justices were obliged to “ride circuit”—literally, to gallop from place to place hearing cases and supervising matters. (Hence today’s “circuit courts.”) Justices joined and quit with some frequency. James Wilson—who did so much to create the Court—served as a justice, but twice during his time on the bench he found himself in jail for failing to pay his debts. John Jay, coauthor of the Federalist, was confirmed by the Senate to be chief justice for a second time, but declined, complaining that the Court lacked “energy, weight, and dignity.”

From the first days the federal courts, however weak, were entangled in politics.

All the high-minded warnings about partisanship quickly were forgotten. Washington’s cabinet fractured into factions, and Thomas Jefferson and Madison organized a new political party, the Democratic-Republicans, to oppose the Federalists. Americans chose sides as war intensified between England and France. An ambassador sent by the French Revolution’s Convention helped organize Jefferson’s party. During John Adams’s term, the United States slipped into a “quasi-war” as France harassed and seized American ships. The radical and violent revolution in Paris terrified the Federalists. Pressure mounted to form a standing army, nominally commanded by the now feeble former president but actually to be led by Hamilton, which could dominate the civilian government. In this fevered atmosphere the Federalists enacted the Alien and Sedition Acts, four laws that stifled dissent.

The federal courts became the instrument of the crackdown. Consider the case of Matthew Lyon of Vermont, a congressman who was pursued by Federalist prosecutors and judges. Lyon was an Irish immigrant who had come to the colonies as an indentured servant. While serving in the militia during the Revolution, he demanded the right to vote and a democratic constitution for his state, which was itself a breakaway from New York. A bumptious force, the new democracy personified, Lyon was elected to Congress in 1796. When called a “scoundrel” on the floor of the House he was unable to provoke a duel. So he spat tobacco juice into his tormentor’s face, earning him a beating with a hickory stick and the nickname the “Spitting Lyon.” When the Sedition Act passed, Lyon correctly predicted he would be one of its first targets. He had written that President Adams had “an unbounded thirst for ridiculous pomp, foolish adulation, and selfish avarice.” Adams decided to prosecute him. Since Supreme Court members doubled as trial judges, Justice William Paterson went to Vermont, where he told grand jurors to pay close attention “to the seditious attempts of disaffected persons to disturb the government.” Lyon was convicted, and Paterson sentenced him to the harshest punishment he could—four months in jail. Before his conviction, Lyon’s political career seemed to be fading. From prison, though, he became a national hero, and was reelected. Things were not off to a good start for the notion of impartial courts.

Then voters ousted the incumbent Federalists in the 1800 election, a sweeping electoral rebuke. This nonviolent transfer of power had few parallels in history. Jefferson called it “the Revolution of 1800.” The election tested the new government’s barely unwrapped constitutional machinery. One misfire came from the absentminded design of the Electoral College system, which led to weeks of deadlock in the House of Representatives as Aaron Burr, Jefferson’s vice presidential candidate, tried to elbow himself into the top job.

The judiciary, too, got caught up. In those days, four months stretched between the election and when a new administration would be sworn in. The Federalists viewed the new team as seditionist, pro-French, and dangerous. They used those months to burrow into the courts as a seat of remaining power. Nineteen days before Adams left office, the lame-duck Federalist Congress passed a Judiciary Act eliminating a Supreme Court seat (so Jefferson could not make a pick) and creating sixteen federal judgeships, lifetime jobs to which party loyalists could quickly be appointed. In a raucous scramble Federalist politicians pressed to get new judges named and confirmed.

This first frenetic politicization of the federal courts led to the first organized political backlash. Jefferson’s supporters decried the “midnight judges” appointed by Adams. The Federalists, Jefferson complained, “have retired into the judiciary as a stronghold. There the remains of Federalism are to be preserved & fed from the treasury, and from that battery all the works of republicanism are to be beaten down & erased.” Congress quickly repealed the law that had allowed the appointment of all those judges, who suddenly lost their jobs. Unpacking the courts, so to speak.



A quirky case arising from the chaotic transfer of power quickly tested the Supreme Court’s authority. William Marbury had been named a justice of the peace, but in the confusion of the administration’s final hours, he did not receive his certificate from outgoing secretary of state John Marshall. Marbury filed a suit in the U.S. Supreme Court to compel the government to give him his lucrative commission. By the time the Court heard the case, Marshall was chief justice. (For a time he served in both roles.) He was Jefferson’s cousin and his political rival, and he wanted to establish the authority of the national government, and within it, of the Court itself.

Marshall’s opinion was political wizardry. The justices stayed in Stelle’s Hotel across the street from the Capitol, on a spot where the Library of Congress now stands. When one of the justices was stricken with a painful case of gout, Marshall relocated operations there from a first-floor room in the still unfinished Capitol building. Marshall read the ruling to listeners packed into the hotel lobby. The case presented a political dilemma with few good solutions. If the Court simply ruled Marbury was owed his commission, it would reveal its powerlessness. “Marshall knew that such a decision would prompt a national crisis,” as Cliff Sloan and David McKean write in their book on the case, since Jefferson would just shrug. Or Marshall could rule for the Jefferson administration and deny the job to Marbury, but that, too, would neuter the Court, revealing weakness despite a rather clear-cut legal case. As Marshall read the opinion page by page to the expectant onlookers, the facts were on Marbury’s side. Sloan and McKean note, “One hundred seventeen paragraphs into the opinion, everything had gone Marbury’s way.” Then, in what must have been a head-snapping surprise for those crammed into the hotel, the justices ruled that the statute granting the Supreme Court the power to rule in the case was itself unconstitutional, so it could not help Marbury. Jefferson lost by winning. The Court refused to act, in a way that enhanced its own power.

Law professors, high school history teachers, and generations of judges reverently quote Marshall: “It is emphatically the province and duty of the judicial department to say what the law is.” He added, “an act of the legislature, repugnant to the constitution, is void.” Later generations of justices would treat it as a talisman when they were trying to work up the nerve to make a courageous stand, as when the Supreme Court cited it in ruling unanimously against school segregation in Little Rock. When the Court ordered Richard Nixon to turn over his incriminating tapes to the Watergate special prosecutor, the rhetorical high point of the opinion quoted the case.

It was, indeed, a great decision. But for a long while it was not a particularly important one. Having announced its primacy, for decades after Marbury the Supreme Court was a nonfactor in American politics. Every so often it would confirm federal power, such as in the McCulloch v. Maryland case that recognized Congress’s self-proclaimed authority to establish a national bank. Doing much more would have revealed its political weakness. In 1832 President Andrew Jackson was busy pursuing a genocidal policy that sought to drive Native American tribes away from the Atlantic coast, pushing them inland. The Supreme Court ruled unconstitutional a Georgia law under which two Protestant missionaries were arrested for trespassing on sovereign Cherokee land. Jackson backed Georgia in its efforts to crush the Native Americans. He was reputed to have responded, “Well, John Marshall has made his decision, now let him enforce it.”

But the country evolved quickly away from the tight-knit hierarchy of colonial times. The American political system was set off on a course that would continue to elevate law and lawyers to a preeminent place, a role that has not really been relinquished since.

There was one more factor that boosted the role of lawyers and especially judges. The writers of the Constitution assumed it would be amended frequently. After all, they amended it ten times within the first two years of its operation. They were wrong, however. It turns out to be very hard to pass a constitutional amendment. As a result, over the years much constitutional change was effected through judicial reinterpretation of the document.

Alexis de Tocqueville, the sharp-eyed observer writing in the 1830s, was both thrilled and unnerved by the country’s emerging and unruly democratic culture. He saw the country driving inexorably toward greater equality. He was endlessly amazed by the outward signs of the emerging democratic culture: boosterism, people forming clubs, people shaking hands rather than bowing to their betters. But he worried about the potential for tyranny—not of a king, or a minority claque, but of the majority. Things could get out of hand. We had no inherited aristocracy to keep democracy in check, he wrote. From these early days the legal system was more central to American life than in most other countries. “The American aristocracy is on the lawyers’ benches and in the judges’ seats,” he wrote. Lawyers were nobility, or at least fancied themselves that way. “The lawyer belongs to the people by his interest and his birth and to aristocracy by his habits and his tastes; he is, so to speak, the natural link between these two things, as it were the band that unites them.”

Tocqueville added, “There is almost no political question, in the United States, that does not sooner or later resolve itself into a judicial question.”
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THE NEXT TIME THE SUPREME COURT thrust itself into the center of a public controversy, it nearly broke the country apart. It was the first great court fight after the nation’s founding. It also marked the start of the Court’s half-century campaign to bolster the racial caste system in the South. The fight began with the leak of a major decision—the advance disclosure of Dred Scott, with huge consequences, to none other than the president-elect.

The decades before the Civil War had been a time of constitutional conflict and compromise, even if the Supreme Court played little part. Legislative maneuvers among Daniel Webster, John C. Calhoun, and Henry Clay—each greater in stature than most presidents—tamped down slavery as an issue. The Missouri Compromise in 1820 had set the terms: it drew a straight line west to the Pacific. Below the 36th parallel, Black people would be enslaved; north of the line, slavery would be barred. It affirmed the compromise over slavery that was made to reach agreement on the Constitution in 1787, and the approach seemed so settled it was unofficially considered a part of the constitutional system, as scholar Noah Feldman has observed.

Instead of somehow fading away, as some naively (or disingenuously) hoped, slavery became more entrenched. Over time, two economic and social systems competed and jostled for land, power, and lucrative railroad routes. That equilibrium was greatly disrupted in 1848 when a war with Mexico waged by pro-slavery Democrats brought the Southwest into the Union. How would the new states affect the balance? And how would they be governed?

Senator Stephen Douglas of Illinois proposed a new doctrine of “popular sovereignty,” meaning any new state in any part of the country could choose whether to be slave or free. Douglas’s Kansas-Nebraska Act let the white residents of those two new northern states choose for themselves. The vain “Little Giant” seems to have been scheming to gain southern support for a lucrative railroad route to the West, but he underestimated the tumult that would follow. Suddenly northern white voters, who did not want to compete with slave labor, had a stake in the outcome. Democrats defended slavery. The Whigs flew apart under the strain of the issue. Former Whigs formed a new Republican Party, which immediately made huge electoral gains. Its platform above all else called for limiting slavery so it would not spread outside the South. Abolitionist sentiment and agitation spread. Thousands of escaped enslaved people fled north via the Underground Railroad. Meanwhile, popular sovereignty led to chaos, as thousands of settlers poured into “Bloody Kansas,” violently struggling for control of the new state. Things were getting tense.



The U.S. Supreme Court evidently thought that it had the credibility to solve the problem once and for all. Seven of its nine members had been appointed either by southerners who owned slaves or northern presidents tolerant of slavery. Roger Taney was in his third decade as chief justice. As a young man Taney had freed his own slaves and called the institution a “blot on our national character,” but by 1857 he was labeling abolitionism “northern aggression.” The first Catholic on the high court and a close colleague of Andrew Jackson, he was held in such esteem that antislavery senator William Seward recently had proposed placing a bust of Taney in the Capitol. Whether the justices should try to stop debates over slavery was another matter. “For one, I may say, with every respect for those judicial dignitaries, that I would rather trust a dog with my dinner,” warned New-York Daily Tribune editor Horace Greeley.

The Supreme Court made its move in ruling on Dred Scott v. Sandford. The case involved one enslaved man’s eleven-year struggle for his freedom. Dred Scott had traveled with his master, an army doctor, from Missouri, a slave state, into Illinois, a free state, and a territory that included Minnesota and Wisconsin, both free. After five years they returned to Missouri. His master died and Scott sued, arguing that he had become a free man while living in the North, and should not be forced back into bondage. Years of precedent in Missouri backed up Scott’s claim. But the case wended its way to the high court, and the justices plainly wanted to make a statement of some sort. “Seldom, if ever, has there been a case before this high tribunal of greater importance, or one in which such a general and deep interest is felt,” wrote one newspaper. It was argued over four days, then again for another four days later in the year. “Slavery promises to exist through all time, so far as human vision can discover,” a former U.S. senator, representing the slaveowner in the case, told the justices. “The extension of slavery on this continent is the only thing which will preserve the constitutional freedom we now enjoy.”

It all came together in a season of political intrigue during the four months between Election Day and the inaugural in early March 1857.

Newly elected James Buchanan was a pro-slavery Pennsylvania Democrat, a northern man with southern sympathies. He grew increasingly agitated as his swearing in approached, hoping that the justices would relieve him of the pressures of the issue. Buchanan’s machinations inspired contemporary theories of a Slave Power conspiracy. Spectators saw him huddle with Taney on the inaugural platform at the Capitol. The reality was worse: historians later discovered extensive secret efforts by the incoming president to pressure the justices to decide, to go big, and to overturn the Missouri Compromise. Buchanan’s finagling was successful, and the justices leaked the result to him. One wrote to the president-elect thanking him for his intervention, explaining, “We have thought it due to you to state to you in candor and confidence the real state of the matter.”

Sure of the outcome, Buchanan declared disingenuously in his Inaugural Address that the Supreme Court would soon dispose of the problem of slavery in the territories. “To their decision, in common with all good citizens, I shall cheerfully submit, whatever this may be,” he purred. Listeners caught his broad hints. “We said, when the Kansas-Nebraska bill passed, ‘The revolution is accomplished, and Slavery is king,’ ” the New-York Daily Tribune wrote. “We point to Mr. Buchanan’s inaugural and the coming decision of the Supreme Court as the coronation of that power.” Two days later came the jolt from the bench.

For the first time since Marbury v. Madison, the Supreme Court invalidated a law enacted by Congress. Dred Scott v. Sandford announced that the Missouri Compromise, which already had been repealed, was unconstitutional in the first place. The Constitution denied Congress the power to ban slavery in any territories, North or South. Moreover, Scott could not sue in federal court for his freedom anyway, because neither slaves nor free Black people could be citizens. Men of African descent were “so far inferior,” Taney wrote, “that they had no rights which the white man was bound to respect;… the negro might justly and lawfully be reduced to slavery for his benefit.” Slavery, the Supreme Court now ruled, was constitutionally protected nationwide.

Dred Scott relied on what would later be called “originalism.” It was in fact the first major originalist opinion. A member of the founding generation had written Marbury v. Madison, after all, and it reflected the debates among them. Dred Scott came a generation later. To buttress his intervention, Taney picked through founding era documents, laws passed in the early republic, and views of the framers to claim they intended the United States to grant rights only to white people throughout the country. “If any of [the Constitution’s] provisions are deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains unaltered, it must be construed now as it was understood at the time of its adoption.” One scholar called the opinion “a riot of originalism.”

At the same time, it introduced a new notion into American law: that the Fifth Amendment with its requirement of “due process” protected the slaveowner’s right to bring his “property” when he traveled. This was the birth of “substantive due process,” the idea that the Constitution concerns itself not just with fair procedure but with underlying rights, albeit, in this case, in a twisted form.

The reaction to Dred Scott also marked the start of another major strain of American political thought: the progressive insistence on judicial restraint. Critics of the opinion did not focus on its originalism (in part because the use of that method was so transparently done in service to a political, even a partisan end). They focused instead on its usurpation of power, the draining of authority from the democratically elected parts of the government, state and federal. Foes insisted that its heinous provisions on citizenship, and its overruling of the Missouri Compromise, was not even binding law—they were dicta, merely an expression of Taney’s point of view. That way Americans still in thrall to the Court could attack the ruling without denying the rule of law.



The Supreme Court’s decision instantly fractured public opinion. The justices and the president seemed to be colluding to expand slavery. The ruling took direct aim at the Republican Party’s central political project, which was to keep the institution from spreading outside the South. Contemporaries understood this was the most important, and to many the worst, ruling the Court had made up to this point. Readers across the country were astounded that the Court claimed it could strike down a key congressionally enacted law. The New-York Daily Tribune wrote that it was “entitled to just so much moral weight as would the judgment of a majority of those congregated in any Washington bar-room.” Other Republican newspapers issued daily denunciations. The Chicago Tribune declared, “We scarcely know how to express our detestation of its inhuman dicta, or to fathom the wicked consequences which may flow from it.” Another Chicago paper expressed “a feeling of shame and loathing” for “this once illustrious tribunal, toiling meekly and patiently through this dirty job.” Democrats hailed the Court. The New Orleans Picayune lauded that “august and incorruptible body, which, elevated above the turmoils of party, has so adjudged the vexed question of the times.” “Southern opinion upon the subject of southern slavery,” exulted the Augusta, Georgia, Constitutionalist, “is now the supreme law of the land.”

Frederick Douglass, speaking for abolitionists, poured fury. The escaped slave turned author denounced the ruling. The “infamous decision of the slaveholding wing of the Supreme Court” had performed a service by revealing the truth. “I have no fear that the National Conscience will be put to sleep by such an open, glaring, and scandalous tissue of lies,” he said. “The Supreme Court of the United States is not the only power in this world. It is very great, but the Supreme Court of the Almighty is greater. Judge Taney can do many things, but he cannot perform impossibilities,” he declared, adding, “He cannot change the essential nature of things—making evil good, and good, evil.”



Abraham Lincoln was one person galvanized by the ruling. Lincoln was practicing law in Springfield, Illinois, and giving speeches for the new Republican Party in the mid-1850s, and he had thrown himself into agitation against the Kansas-Nebraska Act. Lincoln was convinced Dred Scott was the product of a conspiracy between the Court, the new president, and the slaveholding South. He called it “an astonisher in legal history” and made his opposition to it a central issue in his campaign for U.S. Senate in 1858.

In his speech to the Republican convention in Springfield, Lincoln sought to polarize the election between himself and Stephen Douglas, originator of popular sovereignty, who he charged was merely posing as a moderate on slavery. “ ‘A house divided against itself cannot stand,’ ” Lincoln said, quoting scripture to make a shocking prediction. “I believe this government cannot endure, permanently half slave and half free.” But the bulk of the speech was devoted to sketching out the mechanics of what he said was a plot involving Douglas, the new president, and the Supreme Court, all aiming toward a second ruling, one that would require slavery nationwide. “We shall lie down pleasantly dreaming that the people of Missouri are on the verge of making their State free; and we shall awake to the reality, instead, that the Supreme Court has made Illinois a slave State.” Throughout their seven debates, he pressed Douglas, who finally declared that despite what the Supreme Court might say, the people of a territory in fact could bar slavery. Lincoln lost the election but had turned the Court’s ruling into a political albatross.

Lincoln now contended for the Republican presidential nomination. “The taste is in my mouth a little,” he would soon admit. But as a largely unknown and uncouth westerner, he needed to prove himself to a national political audience, and his solution was to accept a speaking invitation in New York City to display his erudition. Lincoln hit the books. “He searched through the dusty volumes of congressional proceedings in the State library, and dug deeply into political history,” recalled Lincoln’s law partner. “He was painstaking and thorough in the study of his subject.” Arriving in New York, he discovered that his speech had been moved from an antislavery church in Brooklyn Heights to the Cooper Union in Manhattan, closer to the business center.

In his hourlong address, Lincoln picked apart the Supreme Court’s ruling. It was a lengthy dissent. If Dred Scott was an early example of originalism, of pretending to divine the thoughts of the framers to buttress a conclusion, Lincoln’s speech was an early example of counter-originalism—of a critic also relying on carefully curated evidence from the founding period.

Systematically he ticked through the roster of the Founders, showing that each had voted in one way or another to limit or prohibit slavery. Most of them had voted in 1787 for the Northwest Ordinance, for example, which organized areas that became Ohio, Michigan, Indiana, Illinois, and Wisconsin. It declared, “There shall be neither Slavery nor involuntary Servitude in the said territory otherwise than in the punishment of crimes,” in language that found its way into the Thirteenth Amendment decades later. Lincoln aimed to show that the framers in fact intended to put slavery on the road to extinction, and that the Constitution did not bar Congress from regulating or even prohibiting it in federal territory.

A year later, improbably, Lincoln won the presidency in a four-way race. Seven states in the deep South seceded by inauguration day. Lincoln took the oath before an anxious crowd in the east front of the half-built Capitol, ringed by troops, nestled in between two slave states still in the union, Virginia and Maryland.

Lincoln’s inaugural was partly an anguished plea to keep the country from breaking apart. He pledged not to disturb the existing constitutional arrangements, which included slavery. But he repudiated the Supreme Court and its handiwork. He archly noted “the position assumed by some that constitutional questions are to be decided by the Supreme Court.” Those decisions, he insisted, should only bind the parties to a legal dispute. “At the same time, the candid citizen must confess” that if government policy is to be “irrevocably fixed by decisions of the Supreme Court… the people will have ceased to be their own rulers, having to that extent practically resigned their Government into the hands of that eminent tribunal.” Southerners heard a threat of war: “In your hands, my dissatisfied fellow countrymen, and not in mine, is the momentous issue of civil war.” Abolitionists criticized the speech as avoiding the glaring issue of slavery, ending as it did with a plea for reconciliation, “touched by the better angels of our nature.”

After Lincoln spoke, Roger Taney swore him into office, no doubt through gritted teeth.

The two men—and the branches of government they embodied—contended until the chief justice’s death in 1864. Mostly they fought over Lincoln’s use of emergency powers, such as his suspension of the writ of habeas corpus. A conflict with even longer-term ramifications came in Lincoln’s repudiation of the Taney Court’s constitutional vision.

They clashed not just about the Constitution but about the place of the Declaration of Independence as a constitutional text. The 1776 document had done more than break with Great Britain. In its preamble, it set out a revolutionary creed derived from Enlightenment ideas about natural rights. It began by asserting it to be “self-evident” that “all men are created equal,” that they are endowed by their Creator with the “unalienable rights” of “life, liberty, and the pursuit of happiness.” As scholar Danielle Allen’s sleuthing and careful examination of the parchment has pointed out, the sentence keeps going, pointing above all to the idea of government resting on the “consent of the governed.” These egalitarian principles powerfully propelled the Revolution. The U.S. Constitution, written eleven years later, shed many of those ideals. It was a careful compromise, balancing the interests of big states and small states, debtors and creditors. The Constitution reflected, too, the fight already emerging between slavery and opposition to it. During and just after the Revolution five northern states had begun to end slavery. The final Constitution never mentions slavery, and gave Congress the power to end the slave trade. But it counted enslaved Americans as three-fifths of a person. It let the practice continue, in what all recognized was a contravention of the principles of the Declaration of Independence.

In Dred Scott Taney acknowledged that the Declaration had proclaimed a vision of equality. But that language, no matter how ringing, could not have included Black people, he explained. The drafters could not have meant that, because if they had, it “would have been utterly and flagrantly inconsistent with the principles they asserted.” Well, yes.

Lincoln had long embraced that same preamble as the “sheet anchor of our liberty.” But at the start of the war, he had not yet dedicated himself to using the opportunity to end slavery. The war changed that. At the dedication of the cemetery at Gettysburg in 1863, Lincoln alchemized the Declaration into a new founding creed for the country. Like his Cooper Union speech, the Gettysburg Address responded to Dred Scott. At his inaugural he had pledged to uphold the Constitution. Now he changed the founding date to “four score and seven years ago”—1776, not 1787—and asserted the “new nation” was “dedicated to the proposition” as proclaimed in the Declaration’s preamble. At Gettysburg, Lincoln did not cite or even hint at the Constitution. From now on the Constitution would be read to embody the aspirations of the Declaration. That would be its “new birth of freedom.”



After the war the Republicans amended the U.S. Constitution three times. The amendments were the instrument of that new birth, designed to write the ideals of the Declaration into the sometimes cynical and heavily compromised machinery of the nation’s charter. The Thirteenth Amendment prohibited slavery. The Fifteenth Amendment guaranteed Black men the right to vote. The Fourteenth Amendment had a broader purpose. It established equality for Black Americans, guaranteeing equal protection of the law and due process, and the “privileges and immunities” of citizens. It overturned Dred Scott, the second amendment spurred by a Court ruling. Anyone born in the United States was a citizen, it declared. Its authors were Radical Republicans, and it offered a truly radical vision of a strong national government that could enforce civil and racial equality. All together these amendments represented a “Second Founding,” a founding in repudiation of the Court.

Ratified just a decade after Taney’s disastrous ruling, the amendments pointedly gave Congress power to enforce them.

But the Supreme Court had tasted its own power. As the war receded it set about narrowing the reach and impact of the Civil War amendments. After the founding the Court led by John Marshall had stood for a strong national government, surmounting the sovereignty of contentious states. After the Second Founding, the Court instead undermined that national government, standing for states’ rights.

And painful as it is to acknowledge, in all this the Supreme Court followed political opinion rather than leading it. This time the justices’ aggressive moves were not met with wide outcry, or town hall meetings, or congressional resolutions. In its retreat on equal rights the Court reflected the political consensus. White Americans in the North were exhausted by two decades of conflict and had lost their interest in ensuring the rights of Black Americans. In a deal to keep the White House after the 1876 election, Republicans agreed to withdraw troops from the South. At that same moment, the Court—by narrowing and neutering the Fourteenth and Fifteenth Amendments—essentially also withdrew the federal courts and federal law enforcement. In 1875 Congress passed the Civil Rights Act, which banned segregation in public accommodations such as railroad cars and inns. The Supreme Court struck it down: the Fourteenth Amendment, it claimed, did not cover private conduct. Frederick Douglass called the Court’s ruling in the Civil Rights Cases “an act of surrender.” Indeed, in one key voting case, the justices explained that the Jim Crow voting law in Alabama did in fact discriminate, but that federal courts could do little about it since military force would be needed to enforce the Constitution—and, well, they weren’t going to impose that. Congress did not enact the protections for nearly another century.

In all, the Supreme Court heard over 150 cases interpreting the Fourteenth Amendment in the last quarter of the nineteenth century, but only around twenty of them dealt with the rights of Black people. W. E. B. Du Bois called it a “counter-revolution of property.”

The notorious low point of the Court’s abdication was Plessy v. Ferguson. Homer Plessy was a mixed-race man who lived in clamorous multiethnic New Orleans. Seeking a test case, he deliberately refused to move from the “whites only” section of a streetcar and was arrested. Black leaders including Frederick Douglass opposed bringing the case, because they knew the Supreme Court might enshrine segregation. The Court indeed ruled that New Orleans’s law requiring “equal, but separate” railway cars did not violate the Fourteenth Amendment. The amendment protected formal legal equality for Black people, the justices ruled, but nothing more; it did not seek to introduce social equality. The opinion dripped condescension. Henry Billings Brown rejected the idea “that the enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction on it.”

John Marshall Harlan wrote a furious dissent. Plessy, he warned, would “in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.” Harlan had owned slaves in his youth. “But in view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.” At the time Harlan’s prophetic insistence on a color-blind Constitution rebuked the existing system of racial preferences—one that benefited white Americans.



The nineteenth century ended with the Court fully entrenched as a tribune for privilege and the status quo. It was part of a government increasingly unable to address the challenges of rapid change: demographic, economic, political. Once again the Court’s increasing activism sparked a fierce and unrelenting backlash. This time the political fight lasted three decades.






[image: ] CHAPTER THREE[image: ] “NINE OLD MEN”


AMERICA IN THE EARLY TWENTIETH CENTURY faced challenges that feel very familiar: widening inequality, reckless business leaders, ineffective government. The response came in a remarkable burst of civic activity and policy creativity, first in the Progressive Era and then in the New Deal. Again, the Supreme Court thrust itself into the fray, seeking to stop the legislative response to massive social change. And again, the justices provoked a political backlash and an assault on the Court’s legitimacy that outlasted the original judicial move.

Between 1860 and 1900, the population of the United States more than doubled. Immigrants surged in, no longer from Northern Europe but Catholics and Jews from Italy, Poland, and Russia. The economy industrialized with power and resources concentrated into fewer hands. For the first time, major national corporations, known as trusts, came to dominate and monopolize industry. Steel, oil, sugar, and other sectors once saw jostling competition among small companies. Now they were controlled by men as famous then as Bezos or Musk today: Rockefeller, Carnegie, Morgan, Mellon. Wealth inequality soared. In 1860, the national wealth was $16 billion; by 1900, it was $88.5 billion. But average wages barely kept pace, and for many they fell. The wealthiest one percent owned nearly half the property, while a third to a half of industrial workers lived in poverty. Mark Twain dubbed it the “Gilded Age,” a time when a thin cover of gold paint could barely cover the rot underneath.

Amid these economic upheavals, government was corrupt and outmatched. There were new national corporations but no effective national government. Businesses and their defenders embraced notions of Social Darwinism, a twisted version of the latest scientific development. Accumulated wealth simply was proof of survival of the fittest, applied to the human species.

The first response came from the Populists, whose far-reaching radical program was crushed in the 1896 presidential election. But the reform impulse continued. Long before “progressive” was a euphemism favored by people trying to avoid the word “liberal,” the Progressive Movement defined an era of economic and social turmoil. Progressives campaigned for health and safety protections, banking reforms, and environmental conservation. Modern American government took shape: Food safety laws. Wage and hours laws to protect vulnerable workers, who were working six or seven days a week in putrid conditions. Antitrust and other regulatory laws to curb corporate consolidation and power. Expanded voting rights, as women won the right to vote and the Constitution was changed to have U.S. senators chosen by “the people,” not legislators. It was a time of creative ferment, involving millions from all political parties. These rudiments of a modern regulatory and social welfare state were not unique to the United States; Germany, for example, under conservative governments, had instituted national health insurance, accident insurance, and old age pensions.

Only in the United States did the Supreme Court step forward to try to stop the progress, in its greatest wave of activist decisions—rulings that tried to limit or stop government from reining in the market.

The rulings came as quickly as legislators could pass new laws. One scholar reports that although the Court had invalidated federal laws only twice before 1860 (in Marbury and Dred Scott), it held twenty-one unconstitutional between 1865 and 1898. It struck down state laws at an even faster clip, at three times the rate it did before the Civil War. Corporations learned to remove lawsuits from sometimes populist state courts to more reliable federal courts.

The Republican presidents serenely installed railroad lawyers and corporate counselors on the Court. Ethical standards were notably relaxed. In one case before the justices former senator Roscoe Conkling, arguing for a railroad, claimed that secret records from the drafting of the Fourteenth Amendment showed it had intended to treat corporations as “persons” under the law. Inconveniently, that never had been mentioned during the ratification debates. “The American people builded better than they knew,” he told the justices. Shortly after, hearing another railroad case, the chief justice simply announced that the Court did not want to hear arguments about whether the Constitution treats corporations as people. “We are all of opinion that it does.”

In one year, 1895, the Court led by Chief Justice Melville Fuller issued three major rulings addressing the new economic order. Each relied on arguments that were formally clever and substantively appalling, all to protect the wealthy and restrict government’s ability to do much of anything in the economy.

First the Court gutted the new antitrust laws. With charming brevity, the Sherman Antitrust Act had proclaimed that people who “monopolize, or attempt to monopolize, or combine or conspire” with others are guilty of a crime. (Today we would expect such a sweeping notion to require hundreds of pages.) When the federal government brought its first antitrust prosecution, the Court blocked it. One firm, the American Sugar Refinery Company, had cornered 98 percent of the market by taking over smaller producers. It had the cozy name of the “Sugar Trust.” The Justice Department sued to stop the Sugar Trust. But the Supreme Court ruled the federal government could not apply antitrust law to manufacturing, since the law only intended to govern “interstate commerce” (even if the resulting product was sold across state lines). This was tendentious hairsplitting even at the time.

Then it upheld the use of an injunction by a federal court against a railroad workers strike led by Eugene V. Debs, the socialist labor leader. The Court’s authorization led to decades where labor unions were blocked by the federal courts, a policy that endured until the 1930s.

Also in 1895 the Court declared that a federal income tax was unconstitutional. The levy had first been tried during the Civil War, and in 1894 Congress enacted it again. One of the lawyers arguing against the tax told the justices that “class legislation and attempts of the majority to spoliate private property would ultimately wreck the American republic.” Another, Joseph Choate, represented Standard Oil and the tobacco trust. He thundered to the Court that the income tax was based on “principles as communistic, socialistic—what shall I call them—populistic as ever has been addressed to any political assembly in the world.”

Outraged attacks on the Supreme Court and its retrograde rulings became part of the political turmoil of the time. Thirty-six-year-old congressman William Jennings Bryan focused on the tax decision in his 1896 campaign for president. His “Cross of Gold” speech upended the Democratic convention, caused a near riot, and unexpectedly won him the nomination. Bryan declared, “They say that we passed an unconstitutional law; we deny it.” The “boy orator” set off on an unheard-of speaking tour of the country, giving 250 speeches to five million listeners. But when he traveled to East Coast cities such as New York and Boston, Democratic strongholds, Bryan found resistance to his prairie politics. Attacks on “money lenders” and the Gold Standard puzzled factory workers and political machine foot-soldiers. Bryan found that urban audiences thrilled instead to the assault on the Court. “Our criticism of the Supreme Court is not one bit stronger than that contained in the platform upon which Abraham Lincoln was elected in 1860,” he told supporters at New York’s Tammany Hall, a crowd so large it spilled out into Union Square. Bryan and the Populists lost, and anger at the Court never cohered. But the critique began to form part of the catechism of a nationwide reform movement.



Since it was cities and states rather than Congress that were more open to protective laws, so it was state high courts that mostly struck them down. Those cases rarely made it to Washington. When one did, in the era’s most controversial decision, the U.S. Supreme Court showed it would twist traditional legal notions into a well-baked pretzel.

Think of a “bakery” and you might imagine sweet smells, bright lights, colorful frosting. At the turn of the century, though, bakeries were dangerous and fetid, mostly jammed into the windowless basements of urban tenements, infested with vermin. Bakery workers frequently fell sick with tuberculosis (which did not keep them from preparing and handling massive quantities of food). Hours were punishing. One strike protested the requirement that bakers work twelve hours a day. The Bakeshop Act in New York State prohibited bakeries from employing people for more than ten hours a day, or to work more than sixty hours in a week.

In 1905, the Supreme Court struck down that law in Lochner v. New York, a case so notorious that the entire period of judicial activism became known as the “Lochner Era.” The Court said that the right of a private business to make contracts was a fundamental liberty protected by the Fourteenth Amendment and its Due Process Clause, and the law interfered “with the right of contract between the employer and employees.” The “right of the individual to labor for such time as he may choose”—in other words, of a worker to toil nearly unlimited hours in order to cling to a job—also must be protected. “There is no reasonable ground… for interfering with the liberty of person or the right of free contract, by determining the hours of labor, in the occupation of a baker.” At the very moment of industrialization and spreading class conflict, the five justices barred the government from setting and enforcing labor rules.

Lochner was noteworthy in another way. One part of the Fourteenth Amendment declared that the “privileges and immunities” of citizenship could not be denied. The Supreme Court had neutered this provision in its rulings on Reconstruction. The amendment also requires “due process of law.” That, the justices ruled with greater frequency in the late nineteenth century, did not just refer to fair proceedings. It covered areas of human conduct with which laws could not interfere. “Substantive due process” was a self-contradictory phrase at the very least, combining notions of fair means and hoped-for ends. Substantive due process lives on today and is the basis for many of the Supreme Court’s most controversial and important rulings in the past half century. In any case, at the turn of the twentieth century, the evisceration of the Fourteenth Amendment was now complete: it did not protect the rights of people, but it did protect the rights of businesses to exploit those people.

As the justices embarked on pro-business judicial activism, progressives called for judicial restraint—to insist that the unelected federal courts, insulated from public opinion and social change, were the last people to be making social policy. Justice Oliver Wendell Holmes dissented in Lochner. “This case is decided upon an economic theory which a large part of the country does not entertain,” he wrote. Holmes was firing the first shots in what became a sustained assault on overreaching judges, a stance that united liberals on the Court for decades. Lochner, he said, sought to write libertarian economic philosophy and Social Darwinism—the “survival of the fittest”—into the Constitution. “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.” Holmes spoke for the view, common among progressives, that judges should allow democracy to work through the electoral process. As he wrote to a friend, “If my fellow citizens want to go to Hell I will help them. It’s my job.”

Conservatives in turn lauded the Court’s rulings. The New York Times—then a predictable voice for the sensible business-minded establishment—hailed Lochner. “The tendency of State Legislatures,” it wrote, “under the pressure of labor leaders and professional agitators, to enact laws which interfere with ‘the ordinary trades and occupations of the people’ is sharply checked by this decision.”

Reformers grew almost frantic trying to navigate the obstacles strewn by the courts. For the first time, women led the push for legislation and the increasingly militant response to the judiciary. Socialist attorney Florence Kelley led the National Consumers League, one of the profusion of civic groups founded during this time, which pressed states to address the problem of “sweated labor,” where work was parceled out to people working in their own crowded apartments, often sixteen hours a day.

Unions, consumer groups, and middle-class women’s clubs eager to learn about social issues (from a distance) all demanded the ten-hour workday. For them it had become a crusade. An Oregon law banned child labor and limited working hours for women. It was Labor Day in 1905 when an overseer at the Grand Laundry in Portland, Oregon, ordered a young worker named Emma Gotcher to work more than ten hours in violation of state law. Bad move: a labor activist, Gotcher refused and had the laundry’s owner, Curt Muller, arrested. Muller sued Oregon to overturn its law, and eventually the case reached the Supreme Court. The Lochner obstacle loomed.

The National Consumers League scrambled to find legal help. Florence Kelley first met with Joseph Choate, the same aristocratic partner at a top New York firm who had argued against the income tax. Choate demurred, explaining he could not understand why “a great husky Irish woman should not work in a laundry more than ten hours a day.” Next she turned to a lawyer who spent his career fighting the clients of lawyers like Choate, Louis Brandeis.

Brandeis invented public interest law. A successful private attorney, he had made his name in Boston as the “People’s Lawyer,” taking on electric power companies and railroads. He was brilliant: his 1890 law review article proposed there be something he called “the right to privacy,” what he called “the right to be let alone,” launching an idea that has only grown in American life and law. (He was complaining about that era’s version of paparazzi who stalked his fashionable law partner.) At times Brandeis said he was not representing a client, just the public interest, a stance so baffling that some people saw it as an ethical breach. This time he took over the case, representing Oregon, and insisted on controlling all the filings.

Brandeis produced a brief for the Supreme Court only two pages of which made a legal argument. The rest, 111 densely printed pages, was an overwhelming compendium of research, social science, medical analysis, and more, showing the need for Oregon’s law. To modern eyes the arguments grate, since they focus on ways women were weaker than men and thus needed extra protection. For example, Brandeis cited a source which claimed “there is more water” in women’s than in men’s blood. The argument spoke to the justices’ old-fashioned, sentimental notion of womanhood and morality. There was a meta message as well: concrete consequences in the lives of women and men must matter, and are legitimately a source of decision making, not just abstract theories. If you rule for workers’ “freedom of contract” you crush the health and aspirations of those actual workers. Brandeis’s brief so impressed the justices that just three years after Lochner, they unanimously upheld Oregon’s law.

Brandeis and Kelley’s Supreme Court success was a rarity. Judges at all levels ruled as if they were still representing their corporate clients. The drive for labor protections, for women’s rights, and for the first stirrings of the regulatory state were the topics of countless rallies, articles, strikes, and election campaigns. Reformers proposed constitutional amendments and laws to restrict the justices. Chief Justice Walter Clark of North Carolina’s high court proposed that U.S. Supreme Court justices be elected. (Clark was appalled by the federal courts’ rulings for business, and urged the courts to protect workers and consumers. He also called for the repeal of the Fourteenth Amendment.) Others called for mandatory retirement. Scholars excavated constitutional history to show that the framers did not intend the high court to be able to overturn statutes. Charles Beard, the leading progressive historian, published a bestseller, An Economic Interpretation of the Constitution of the United States, which argued that the framers were mostly interested in protecting their own property interests. Richard Hofstadter later observed that Beard’s book confronted “a nation of Constitution-worshipers and ancestor-worshipers… with a scholarly muckraking of the Founding Fathers and the Constitution itself.”

The simmering anger—what one historian calls a “muted fury”—finally took the form of a full and threatening backlash when the most dynamic, revered, and controversial figure of the age made the issue of the courts his own.



On June 18, 1910, a steamship pulled up to the Battery at the foot of Manhattan, accompanied by six navy battleships, tooting tugboats, and a flotilla of yachts. Theodore Roosevelt bounded off the ship. The former president, only fifty-two years old, was returning from a sixteen-month world tour, where he had been entertained by heads of state and had hunted animals in Africa for the new Museum of Natural History. Thousands thronged the Battery, where Roosevelt was greeted by uniformed veterans of his old military unit, the Rough Riders, celebrities, and a giant teddy bear bobbing from a ninth-story window. Millions more cheered his slow parade through five miles of city streets. He told the crowd he wanted privacy—he would “close up like a native oyster”—and was then “ready and eager to do my part” to help solve the nation’s problems. Very soon it was clear that he wanted above all to bag the Supreme Court.

Roosevelt had long shed the awe and reverence toward judges shared by many contemporaries. As a young state legislator, he led investigative trips into the tenements of New York’s Lower East Side, peering into apartments jammed with adults and children who manufactured cigars into the night. Together with the cigarmakers union Roosevelt lobbied for a new state law to ban cigar manufacturing in tenements. But the New York Court of Appeals, the state’s highest court, struck down the law as a violation of the manufacturers’ rights of private property. “It was this case which first waked me to a dim and partial understanding of the fact that the courts were not necessarily the best judges of what should be done to better social and industrial conditions,” he recalled. The judges “knew nothing whatever of tenement house conditions,” he charged, “they knew nothing whatever of the needs, or of the life and labor, of three-fourths of their fellow-citizens in great cities.” By the end of his nearly eight years as president, he had grown to embrace the need for a strong central government to stand up to the business titans, whom he called “malefactors of great wealth.”

He began his 1910 speaking tour in Denver, Colorado, bellowing out five talks in one day. A local newspaper reported, “Everywhere he went he was greeted by cheering multitudes, which blocked the streets, interfered with traffic and packed to suffocation the various buildings in which he spoke.” The visit culminated in an address to a joint session of the Colorado legislature. Roosevelt attacked the U.S. Supreme Court, citing the Sugar Trust case and Lochner. In print, the former president charged that the justices had “strained to the utmost (and, indeed, in my judgement, violated) the Constitution in order to sustain a do-nothing philosophy which has everywhere completely broken down when applied to the actual conditions of modern life.”

In 1912, Roosevelt launched another campaign for president, challenging the incumbent of his own party, William Howard Taft. Speaking to the Constitutional Convention in Taft’s home state of Ohio, Roosevelt made an audacious proposal: state court rulings that strike down laws under the federal or state constitutions should be subject to a “recall” vote by the public. “[W]hen a judge decides a constitutional question, when he decides what the people as a whole can or cannot do, the people should have the right to recall that decision if they think it wrong,” Roosevelt argued. His idea was wildly controversial. The New York Times called a version of it “the craziest article ever published by a man of high standing.” Roosevelt took pains to insist his proposal would only apply to state courts but confided to a journalist that it would likely eventually apply to the U.S. Supreme Court as well. Returning home from Columbus, Roosevelt told reporters, “My hat is in the ring,” coining a new political cliché. He added, “the fight is on and I am stripped to the buff.”

His attack on the courts became the defining issue of the 1912 campaign. Taft, sluggish and depressed about his former mentor’s campaign, was incensed at the proposal. He told a New Hampshire audience he was confident the American people “will never give up on the Constitution and they are not going to be honey-fugled out of it by being told that they are fit to interpret nice questions of constitutional law just as well as or better than judges.”

It was one of the country’s most thrilling elections: a former president, challenging his handpicked successor. Roosevelt swept the Republican primaries, which showed public support but did not produce enough delegates to win the nomination. His insurgent campaign—and his attacks on the courts—won support from seven governors. But Taft and the “Old Guard” controlled the party convention. They engineered a platform that began with an attack on judicial recall and a defense of “an untrammeled and independent judiciary.” Roosevelt and his supporters stormed out of the Chicago Coliseum. A mile away they met at Symphony Hall and formed the Progressive Party, committed to court reform (as well as to social regulation, campaign finance reform, voting rights for women, and environmental protection). Settlement house leader Jane Addams seconded his nomination. “We stand at Armageddon and we battle for the Lord,” Roosevelt roared.

The Democrats nominated New Jersey governor Woodrow Wilson. He had been critical of the Constitution itself as being too restrictive to efficient government earlier in his career, but ducked the court issue and stayed far from challenging the Supreme Court itself. The Democrat won as the Republicans split, with Roosevelt taking 27 percent—the largest share ever won by a third-party candidate. When TR lost the court issue faded. Taft later became chief justice, where he led a Court that continued to blockade progressive laws.

The issues Theodore Roosevelt raised would not be resolved until the administration of his cousin, Franklin.



Franklin Roosevelt had gone to law school and even practiced a bit of law. But his reverence for the courts, too, was pro forma. He paid homage to the Supreme Court’s progressive giants, the dissenters who had battled for judicial restraint. Only two days into his presidency, Roosevelt visited the recently retired Oliver Wendell Holmes, now ninety-two years old. After the gregarious new president stayed for a half hour, Holmes summed him up: “A second class mind, but a first class temperament.” The Court’s progressives had close ties to the new administration: Louis Brandeis—now on the Supreme Court—even quietly paid Roosevelt’s gossipy advisor, Harvard professor Felix Frankfurter, for off-the-books political work. But Roosevelt relished wielding power. Historian Jeff Shesol, in his definitive look at the court fights of the 1930s, uncovered a plan by the president to simply ignore the Court if it had ruled against him on monetary policy in 1933.

The day FDR took office, one third of the workforce was idle and the nation was in the middle of a month-long banking crisis, with panicked depositors trying to withdraw their money. Within days he closed the banks. Within weeks he had persuaded Congress to establish an “alphabet soup” of new government agencies to boost wages and farm prices, regulate the economy, enlist business, police the stock market, and more. Fifteen major laws passed in the First Hundred Days. Many were improvised, a product of Roosevelt’s call for “bold, persistent experimentation.” Political scientist V. O. Key observed that before Roosevelt took office, the federal government “had been a remote authority with a limited range of activity. It operated the postal system, improved rivers and harbors, maintained armed forces on a scale fearsome only to banana republics, and performed other functions of which the average citizen was hardly aware.”

Watching all this unfold, the Supreme Court seemed distant, unmoved, in a different century from the anguish and conflict of the Depression. Critics called the justices the “Nine Old Men.” Four of the nine ardently opposed the New Deal. Known as the “Four Horsemen” (as in “of the Apocalypse”), they were not just cautious, they were reactionary. One of them refused to speak to Brandeis for years.

On “Black Monday” in May 1935, the Court struck against the New Deal. Chief Justice Charles Evans Hughes sported a pointy white beard and glowering eyebrows, and was said to look like Jehovah. He vehemently read the opinions, in increasing order of importance, to heighten the drama. All were unanimous. That day the justices declared a law designed to help farmers recover their foreclosed homes was an unconstitutional “taking” of property from the bank. They ruled that FDR lacked the power to remove a reactionary member of the Federal Trade Commission. (He had insisted on showing up for work until his fellow commissioners barred him.)

Most significant, in Schechter Poultry v. U.S. the Supreme Court struck down the National Recovery Administration: the centerpiece of the New Deal. The NRA, as it was known, set prices and wages, protected against “ruinous competition,” and encouraged the right to organize a union for workers. At one point an estimated 85 percent of businesses had enlisted. Its Blue Eagle logo was embraced as a sign of patriotic participation. In September 1933, 250,000 workers and businesspeople marched in a great parade supporting the agency in New York City before one and a half million cheering spectators. Many of the newspapers that reported on the ruling themselves sported the Blue Eagle with its slogan: WE DO OUR PART.

In Dred Scott the Court had used originalism; the Progressive Era Court brandished “freedom of contract” nowhere found in the text of the Constitution. The anti–New Deal court grasped for whatever theoretical tools it had lying around. In Schechter, the justices cited the structure of the government itself. For the first time ever, they ruled that Congress had given over too much of its power to regulatory agencies, power that only elected lawmakers themselves could use. It was called the “nondelegation doctrine.” The justices borrowed, too, from the strained semantics of the Sugar Trust case, claiming that the Schechter Poultry company did not engage in interstate commerce, since it had sold its sick chicken to a local butcher. The justices explained that mining, agriculture, and manufacturing—in other words, much of the national economy—were merely “intra-state commerce.” It was a specious opinion, at a time when a national economy linked millions of local businesses and their decisions into a stream of commerce.

The NRA was the heart of the New Deal so far, what FDR had called “the most important and far-reaching legislation ever enacted by the American Congress,” and now it lay in ruins. Brandeis warned two of Roosevelt’s young aides, “This is the end of this business of centralization, and I want you to go back and tell the president that we’re not going to let this government centralize everything.”

On the last day of May, with reporters crammed around his desk scribbling notes, Roosevelt held a furious press conference to attack the Court, reading angry telegrams from constituents. He called the ruling “more important than any decision probably since the Dred Scott case.” Roosevelt decried the Court’s reading of the Constitution. “We have been relegated to the horse-and-buggy definition of interstate commerce.” Seven months later, the justices demolished his farm program. Regulating agriculture, the justices ruled, did not fall within the Constitution’s language allowing Congress to protect the “general welfare of the United States.”

So as 1935 went on, with his agenda having been reduced to rubble, and facing populist pressure from Louisiana senator Huey Long and his “share the wealth” program, FDR moved to the left. The “Second New Deal” enacted a generation’s worth of long-sought progressive goals. The National Labor Relations Act protected the right of unions to organize. Laws broke up power company monopolies and strengthened antitrust. Through the Works Progress Administration, the federal government launched its largest ever public works and public employment effort. And the Social Security Act created a nationwide system of old age support and unemployment insurance.

As the American welfare state was being created, it appeared once again that the justices were preparing to thwart it. In the last day of the 1935–36 term, the Supreme Court struck down a New York law requiring that employers pay women a minimum wage—showing it feared not only federal power, but social legislation at any level of government. “If this decision does not outrage the moral sense of the country,” said Interior Secretary Harold Ickes, “then nothing will.” Roosevelt told reporters that the Court had created a “‘no-man’s-land’ where no Government—State or Federal—can function.”

Roosevelt tried to craft Social Security so it could evade a Court veto. He had some inside help. At an afternoon tea, Justice Harlan Fiske Stone ran into Labor Secretary Frances Perkins, the architect of Social Security. “He looked around to see if anyone was listening,” she recalled. “Then he put his hand up like this, confidentially, and he said, ‘The taxing power, my dear, the taxing power. You can do anything under the taxing power.’ ” But all expected a looming clash between the New Deal and the Court.

It became a big issue in the 1936 campaign. At Madison Square Garden, in the last speech of what he expected to be his final campaign for office, Roosevelt practically shouted, “Never before in all our history have these forces been so united against one candidate as they stand today. They are unanimous in their hate for me—and I welcome their hatred.” His new electoral coalition included rising and radical industrial unions such as the United Steelworkers and the Amalgamated Clothing Workers, which organized all workers in an industry rather than their trades (such as plumbers). Catholic and Jewish immigrants in northern cities, an increasing number of Black voters, and anticorporate western progressives who once had backed the Republicans all combined with solid support from white voters in the South to create a new dominant political coalition. In November 1936, Roosevelt won 61 percent of the popular vote and the biggest Electoral College margin in history. Supporters from fifteen states assumed he would propose a constitutional amendment to undo the Court’s rulings from Lochner forward, and began to organize a campaign in support.

At the very moment the Supreme Court was poised to strike at the New Deal again, the country faced rising, nearly revolutionary, social agitation.

On December 30, 1936, fifty assembly line workers at General Motors’ Fisher Body plant in Flint, Michigan, workers who had struggled for months to win recognition of their union, laid down their tools and went on strike. They did not walk out to picket; they sat down. That protected them against company goons, against the frigid weather, and against the likelihood of being replaced by other workers. Sit-downs spread to nearby plants. The strike choked off supplies to other GM buildings, and soon thousands of workers were occupying the vast compound of auto factories. One evening women—wives, mothers, and girlfriends of the strikers—gathered at the gate to bring food. When guards refused entry, they broke open the fence and poured in. Flint police arrived and began firing bullets and tear gas into the factory. They were met with a hail of rocks, with tools raining down from the roof. Genora Johnson, the twenty-three-year-old wife of a striker, took the microphone in a sound car belonging to the union. “Cowards! Cowards!” she shouted at the police. “Shooting unarmed and defenseless men!” Firing continued all night.

A state judge issued an injunction to end the strike. Governor Frank Murphy—who in three years would become a U.S. Supreme Court justice—prepared to send in the National Guard to expel the strikers. Labor leader John Lewis of the Committee for Industrial Organizations met with Murphy. “Tomorrow morning, I shall personally enter Chevrolet No. 4. I shall order the men to disregard your order, to stand fast,” he told the governor.


I shall then walk up to the largest window in the plant, open it, divest myself of my outer raiment, remove my shirt, and bare my bosom. Then when you order your troops to fire, mine will be the first breast that those bullets will strike! And as my body falls from that window to the ground, you listen to the voice of your grandfather [executed for rebellion in Ireland] as he whispers in your ear, “Frank, are you sure you are doing the right thing?”



Murphy, shaken, decided to send in the Guard only to restore peace, not to take sides and not to end the strike. Soon the company and the union were negotiating. Grinding talks led to the United Auto Workers being recognized with a handshake, the second week of February 1937.

That very same week, with the Wagner Act that protected union organizing coming before the Supreme Court and the entire New Deal on the line, Roosevelt acted.

The president relished his own deviousness. “Roosevelt’s first instinct was always to lie,” wrote New York Times reporter Turner Catledge, “but halfway through an answer, the president realized he could tell the truth and get away with it, so he would shift gears and something true would trickle out.” On February 4, 1937, Roosevelt had the Supreme Court over for a traditional reception and dinner. Hovering in a corner, Attorney General Homer Cummings confided to speechwriter Samuel Rosenman, “I feel too much like a conspirator.”

The next morning, Roosevelt summoned congressional leaders and handed out a proposal to expand the Supreme Court, then was wheeled to the Oval Office next door to read the message to the press. The president claimed he was worried about overwork for the aging justices. He proposed legislation that would add as many as five seats to the Court, one for each justice over seventy years old. Roosevelt read the message with comic asides, practically winking, and had the reporters in stitches. “Roosevelt’s presentation—his mock earnestness and ironic asides—made it hard for reporters to take the text, or even the substance of the proposal, at face value,” Shesol wrote. The confident New Dealers expected Congress, where sixty-nine Democrats outnumbered twenty-three Republicans in the Senate, to vote for the “court packing” plan.

But immediately lawmakers recoiled. For many, chafing at the president’s dominance, it was a chance to push back—a “barons’ revolt” against the king, as one White House aide put it. But it was more than that. In the car on the way back from the White House briefing, the House Judiciary Committee chairman told his colleagues, “Boys, here’s where I cash in my chips.” When the presidential message was read in the Senate, FDR’s own vice president, John Nance Garner, held his nose and turned down his thumb. He then went back to Texas. The bill was opposed by progressive westerners and by conservative Democrats, along with Republicans. A new conservative coalition, in defense of property rights and the Constitution, was being born in opposition to Roosevelt’s plan.

A roaring public debate erupted. Historian William Leuchtenburg recounts, “The question was debated at town meetings in New England, at crossroads country stores in North Carolina, at a large rally around the Tulsa courthouse, by the Chatterbox Club of Rochester, New York, the Thursday Study Club of La Crosse, Wisconsin, the Veteran Fire Fighters’ Association of New Orleans, and the Baptist Young People’s Union of Lime Rock, Rhode Island. In Beaumont, Texas, a movie audience broke out in applause for rival arguments on the plan when they were shown on the screen.” With dictatorship rising in Europe, a long-standing American fear of concentrated power motivated many who had previously backed Roosevelt’s reforms. At the same time conservative business interests quietly funded new “nonpartisan” lobbying and organizing efforts, such as the National Committee to Uphold Constitutional Government. Bankrolled by publisher Frank Gannett, it aimed to “mobilize and coordinate individual and mass protest against the proposed undermining of an independent judiciary.” Meanwhile southerners who had supported the New Deal out of party loyalty and a regional desire for investment realized a more liberal Supreme Court might strike down segregation.

Finally Roosevelt came out swinging for his plan—and at the Court. In a fireside chat radio broadcast, Roosevelt gave what Jeff Shesol calls “the most unsparing series of attacks any president had ever made—publicly, at least—against the judiciary.” “The Court has been acting not as a judicial body, but as a policy-making body,” he charged angrily, adding that the Court “has improperly set itself up as a third House of the Congress—a super-legislature, as one of the justices has called it—reading into the Constitution words and implications which are not there, and which were never intended to be there. We have, therefore, reached the point as a Nation where we must take action to save the Constitution from the Court and the Court from itself.”

The fight had many twists and turns. The chief justice wrote a bombshell letter to Congress. Then the Senate majority leader, to whom Roosevelt had promised the first new seat, died of a heart attack in his boardinghouse in the middle of the debate.

But the most unexpected surprise was this: the Court backed down. It began to uphold the New Deal. Swing vote Owen Roberts suddenly started to vote with the liberals. First, a month after Roosevelt’s bill was introduced, the Court overruled a 1923 case that had said minimum wage laws were an affront to liberty and an attack on “freedom of contract.” Then, in West Coast Hotel v. Parrish, Hughes wrote that the Constitution allowed “the protection of law against the evils which menace the health, safety, morals, and welfare of the people,” as long as the law was reasonably related to its goal.

Two weeks later came an even bigger surprise. The Court upheld the National Labor Relations Act, which protected the right of workers to form unions. For forty years manufacturing had been deemed exempt from federal regulation because it was not “interstate commerce.” Now the Court began to recognize the reality of a modern, interconnected, national economy. Jones and Laughlin, in Pittsburgh, was the country’s largest steel manufacturer, sucking in raw materials from Minnesota and Michigan, and selling its steel across the country. That, it turns out, is interstate commerce. If a business has “a close and substantial relation to interstate commerce,” the justices now ruled, the federal government can regulate it.

Two months later the Court upheld the Social Security Act. It decided in a hurry, as Congress was still debating Roosevelt’s court packing plan, and ruled just two weeks after hearing arguments. The ruling involved three cases. Two upheld the act’s unemployment compensation and old age pensions. The third reached a more fundamental issue, one as old as the Constitution. The Founders had debated whether the federal government had broad general power to act to protect the public, or only powers specifically spelled out in the document. Now the Court settled the debate: “The conception of the spending power advocated by [Alexander] Hamilton… has prevailed over that of [James] Madison.”

A newspaper humorist called it “the switch in time that saved nine.” Quickly the momentum drained from Roosevelt’s bill. It never received a floor vote. So—what just happened?

Most immediately, Roosevelt faced humiliating reversal. He appeared to be caught attempting a power grab, at a time when dictators were rolling across Europe. His clever evasions did not help. But Roosevelt also hit an invisible barrier. Polls never supported his plan. It turned out that, despite his overwhelming popularity, despite his record-setting electoral victory in 1936 and lopsided congressional margins, and despite ardent public support for the New Deal, there was a latent and powerful strain of reverence for the Supreme Court. His political slide worsened the next year. Roosevelt tried to reorder politics in the 1938 primaries, backing liberal challengers to incumbent Democrats, a “purge” that failed to oust any officeholders. The political coalition that triumphed in the court packing fight—southern Democrats and Republicans—became a new conservative coalition that dominated Congress for most of three decades, and which then became the nascent Republican majority that often controlled politics over the next eighty years.



Court packing lost, yet Roosevelt won the larger legal war. The Court backed off its project of stopping the creation of a regulatory state. It allowed the growth of a powerful government, one that could regulate the economy and erect nationwide social protections. The Court no longer would interfere with economic regulation, no longer impose its policy preference for smaller and weaker government under the guise of “freedom of contract.” Some called it a refounding, a new constitutional order.

The Supreme Court was now out of the business of restricting government intervention in the economy. Cases would come before it relating to the procedures of regulation: for a decade business attorneys at the American Bar Association pushed for an Administrative Procedure Act, later so embedded as to seem practically part of the Constitution, as a way to curb Roosevelt’s suspiciously pink agencies. There would be no new profusion of federal offices directing this or that segment of industry. But the Securities and Exchange Commission to police the stock market, the National Labor Relations Board to umpire labor disputes, and many others now stood as permanently as their granite buildings in Washington, D.C.

Later generations of conservatives would bemoan this. To them, 1937 was a dark turning in the country’s constitutional history—when the justices shrank from their duty to protect private property and an unfettered market economy. They pined for the law as it stood before that moment, and called it the “Constitution in Exile.” (Libertarian strategist Randy Barnett objects to the phrase. He prefers “the lost Constitution.”)

What would the Court focus on now? Its future direction was mapped out in miniature precision in 1938, in an aside in an otherwise unremarkable case, Carolene Products. The company had been caught selling “filled milk,” which mixed skim milk with oil, in violation of federal law. The offending milk producer argued that Congress allowed the sale of margarine, which also included oil, so the law was irrational and violated its Fifth Amendment rights. The Court took a clear step back from scrutinizing the basis for government’s economic regulation. If Congress was rational, if it held hearings and had a reason for doing what it did, that was enough. The Supreme Court would not block such a regulation. Thus one more stronghold surrendered in the Court’s retreat in the wake of the court packing fight. The case was decided only two weeks after it was argued, and the decision did not merit coverage in The New York Times.

Its significance over time came in footnote four, certainly the most famous in legal history. In it the justices spelled out what they would and would not scrutinize. Economic regulation would now be presumed to be constitutional. But then what would the Court do? It would likely direct “more exacting scrutiny” to laws where the political process was broken—the very system “which can ordinarily be expected to bring repeal of undesirable legislation”—laws such as “restrictions upon the right to vote,” “restraints upon the dissemination of information,” “interferences with political organizations,” “prohibition of peaceable assembly.”

And of perhaps greatest significance for the next eighty years, the Court might review “statutes directed at particular religious or racial minorities.” After all, the footnote continued, “prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.”

Protecting the rights of “discrete and insular minorities”—that would be a new vision for the Supreme Court, one at odds with the approach it had taken for the previous 149 years. No longer would it focus on protecting property rights and curbing regulation. It would now, to the extent it acted, focus on individual rights, human rights, and democracy.

This began the rights revolution that would elevate the role of the Supreme Court while transforming the country. Starting in the 1940s and continuing up until the 2010s—nearly three quarters of a century—national politicians and judges, prodded by social movements, built a system of national citizenship rights for the first time. Some of this came from the establishment of a truly continent-wide economy, through defense spending, public works, and highway programs under presidents of both parties. Some of it came from the enactment of civil rights statutes—especially the Civil Rights Act of 1964 and the Voting Rights Act of 1965, in which Congress imposed national oversight of the South and its mistreatment of Black citizens. And some of it, indeed more and more of it over time, came from the actions of the federal courts, which aggressively announced the protection of rights and imposed those protections on balky state and local officials.

At first, though, in the wake of its retreat before Roosevelt, most people expected the Court to step back. Within five years after the court packing plan failed, Roosevelt had appointed seven justices, New Dealers all, no doubt expecting them to share the long-standing liberal commitment to judicial restraint. World War II was a time of overwhelming assent to government power: the military draft, rationing, price controls, orders to major industries to produce tanks not cars. In the infamous Korematsu case, the Court allowed the federal government to intern Japanese Americans. (Former Michigan governor Frank Murphy, now a justice, dissented, calling it “legalization of racism.”) It blocked wartime freedom of speech. It let school districts force children to recite the Pledge of Allegiance, though it quickly regretted the decision and soon reversed it. The national mood was consensus and again the Supreme Court bobbed along.



The Supreme Court never before had its own building. It heard cases and made its rulings in the old Senate chamber in the U.S. Capitol, a physical manifestation of its secondary role in the system of government. The imposing “Marble Palace” across the street from the Capitol did not open until 1935. It gleamed and intimidated. With Greek style columns and the slogan EQUAL JUSTICE UNDER LAW carved above two giant brass doors, the building was, according to Justice Harlan Fiske Stone when he saw it, “almost bombastically pretentious.” The new building coincided with the Court’s year of hubris, when it struck down the New Deal laws, and then its humiliation as it was forced to retreat. But as the public got used to seeing the justices rule from what seemed more than any other official building in Washington to be a Greek temple, the Court’s prestige soared.
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