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FOR SUSAN


“I am not sure who the chairman of the Establishment is today. . . . By a thrust of sheer intuition, though, I did get the name of the 1958 chairman and was rather proud of myself for doing so. In that year; discovered that J. K. Galbraith had for some time been surreptitiously at work in Establishment studies, and he told me that he had found out who was running the thing. He tested me by challenging me to guess the man’s name. I thought hard for a while and was on the point of naming Arthur Hays Sulzberger, of The New York Times, when suddenly the right name sprang to my lips. ‘John J. McCloy,’ I exclaimed. ‘Chairman of the Board of the Chase Manhattan Bank; once a partner at Cadwalader, Wickersham & Taft, and also in Cravath, de Gersdorff Swaine Ó Wood, as well as, of course, Milbank, Tweed, Hope, Hadley and McCloy; former United States High Commissioner in Germany; former President of the World Bank; liberal Republican; chairman of the Ford Foundation and chairman—my God, how could I have hesitated—of the Council on Foreign Relations; Episcopalian.’ “ ‘That’s the one’ Galbraith said.”

RICHARD H. ROVERE, 19611

The American Scholar



PREFACE


This is the first full-scale biography of John J. McCloy. Hundreds of books published in the last thirty years mention McCloy in a paragraph or a footnote. Most books dealing with World War II, postwar Germany, the Kennedy assassination, the Vietnam War, the Cold War, the CIA, or the atomic bomb also mention something of McCloy’s role. Thomas Schwartz’s America’s Germany provides a study of McCloy’s tenure as high commissioner in occupied Germany. And one book, The Wise Men, by Walter Isaacson and Evan Thomas, summarizes his career together with that of five other members of the Establishment. But it is astonishing how little has been published altogether, and how few Americans are familiar with an individual who had so much to do with running the postwar world.

McCloy himself was reluctant to see a biography written, and when I began this project ten years ago, he took the unusual step of sending a letter to the editor of The New York Times Book Review, disavowing the work. He tried to persuade both me and my publisher to abandon the book. Two years later, however, he agreed to a series of meetings, and then interviews. For a brief time, he attempted to write a short memoir of his own, but that project never came to fruition. After nine long interviews during the years 1983–86, he and his family once again made known their desire that no biography be written of him. Because of increasing press criticism for his role in the Japanese American internment and the decision not to bomb Auschwitz, McCloy feared any biography would treat him in a hostile fashion. But his reluctance also came from his deep-seated aversion to seeing himself singled out. Lawyers of his generation and background did not like to see their names in print.

In addition to interviews with McCloy, this book is based on interviews with more than a hundred of his friends and associates. (Some of these interviews were conducted by a former colleague.) Several hundred Freedom of Information Act requests resulted in the release of thousands of pages of formerly classified documents from the State Department, the CIA, the FBI, and many other government agencies. Finally, I gathered more than eighty thousand pages of archival material from the National Archives, the German and British official archives, all eight presidential libraries, and numerous private archives, including McCloy’s own private papers housed at Amherst College.

I hope this book will be read as something more than a conventional biography. McCloy’s life story is also a story of the American Establishment, that elusively defined elite which in many respects still exerts its influence over the democratic polity. McCloy spent his life serving this Establishment, and in most instances he was truly the best representative of this elite club. At the same time, on issues in which the Establishment left a questionable legacy, it can best be examined through the life of one of its more admirable members.



INTRODUCTION: A MEMORIAL


They came quietly, dressed in dark winter overcoats and furs, and crowded into the Brick Presbyterian Church on the fashionable Upper East Side of Manhattan. By 3:00 P.M., there was standing room only inside the church, and some two hundred people, including a throng of reporters, gathered in front of television monitors set up in the basement. Outside, black limousines lined the streets for a block in each direction, and a few policemen stood guard at the doors of the church.

This was an intimate gathering of a self-selected aristocracy of lawyers, bankers, corporate chiefs, and government officials. They were representatives of the old American Establishment, come to pay their respects to the man known as their chairman, John J. McCloy.

They were from institutions he had served for nearly seven decades: lawyers from the Wall Street firms of Milbank, Tweed, Hadley & McCloy, Cravath, Swaine & Moore, and Cadwalader, Wickersham & Taft; investment bankers from Kuhn, Loeb and commercial bankers from Chase Manhattan Bank; and corporate officers from AT&T, Westinghouse, Dreyfus, Squibb, Allied Chemical Co., Metropolitan Life Insurance Co., the Mercedes Benz Corporation, and all the major American oil companies.

Many were members of the Council on Foreign Relations, and most belonged to the same clubs he had joined long ago: the New York City Bar Association, the Century Club, the Bond Club, the Links, the Anglers’ Club, and such elusive associations as the discreet Nisi Prius luncheon club, where two members from each of the city’s leading law firms met each month to discuss politics, the law, and business affairs. Former colleagues from the Ford Foundation, the Rockefeller Foundation, the American Council on Germany, the Atlantic Institute, and the Aspen Institute had come. Filling the pews were also men from the World Bank, honoring the man who, forty years ago, had served as midwife to that pillar of the postwar international financial system.

In this crowd, the few politicians and foreign dignitaries seemed almost inconsequential. McCloy would have been amused by the presence of Richard M. Nixon, a man whose bitterness at being shunned for so long by the Establishment had done much to destroy his presidency. But there he was, sitting in the front pew, flanked by the former chancellor of Germany, Helmut Schmidt, and James A. Baker III, the newly sworn-in secretary of state, who would read a letter of homage from President George Herbert Walker Bush.

Despite the resemblance to a state funeral, this was an intimate affair of the Establishment, organized by McCloy’s colleagues from Milbank, Tweed. The ushers were men who, though not always known to the public, ran the country’s leading institutions. There was the former chairman of the Federal Reserve Board, Paul A. Volcker. McGeorge Bundy, the national-security adviser in the Kennedy and Johnson administrations—whom McCloy had selected as president of the Ford Foundation—served as an usher. So too did Perry Richardson Bass, the Texas oil billionaire; Richard M. Furland, the chairman of Squibb Corporation; Peter G. Peterson, once chairman of Lehman Brothers; Shepard Stone, a Ford Foundation and Aspen Institute officer; and Cyrus R. Vance, another corporate lawyer who served as secretary of state in the Carter administration.

When the last available seat had been taken, organ music filled the chamber and the congregation rose to sing the hymn “A Mighty Fortress Is Our God.” Following the reading of McCloy’s favorite Psalm 121, handsome, silver-haired Alexander Forger, the lead partner from Milbank, Tweed, walked briskly to the pulpit and gave the first of nine eulogies. He was followed by former West German President Karl Carstens, former Chancellor Helmut Schmidt, Secretary of State Baker, former Secretary of State Henry Kissinger, David Rockefeller, McCloy’s two young grandsons, and, finally, his only son, John J. McCloy II. They praised a man who, in Forger’s words, “was never impressed with his own self-importance.”

Though he died virtually unknown to most of his countrymen, to these men he was the embodiment of all that was worthy and sound about America. President Bush’s letter, read by James Baker, called him “one of the giants and true heroes in the history of this country. He was a trusted advisor of American Presidents from Franklin Roosevelt to Ronald Reagan.” He never “flagged in pursuing the private and public good. . . . He was a regular presence, always reliable . . . a pioneer in arms control.” The president noted that perhaps his “greatest success” took place in early postwar Germany, where McCloy for three years wielded virtually dictatorial powers over the lives of millions of Germans.

Helmut Schmidt labeled McCloy the “architect of Germany’s rehabilitation from an occupied country to an independent state.” Karl Carstens said he had been “a wise man who had sound judgments about events and men.” David Rockefeller suggested McCloy had been unafraid to take politically unpopular stands, and cited his opposition to the atomic bombing of Hiroshima and his insistence on providing asylum in America for the shah of Iran in 1979.

Kissinger, whose own career owed much to the late “chairman,” compared him to the godfather of a United Europe, Jean Monnet, and observed that McCloy asked of his associates not cleverness, but simple common sense. “John McCloy never served in the Cabinet of any president,” Kissinger said, “and after 1952, never occupied a full-time position in government. Yet few Americans have had a greater impact on their time.”

When the politicians and statesmen had finished speaking, the youngest grandson, Rush Middleton McCloy, a neat, handsome boy who bore a striking resemblance to his grandfather at that age, approached the podium. He remembered how his “Big Papa” had taught him to hunt and fish, and always, always to “run with the swift.” He was, said the boy, “a loving, caring man who always had a lap to crawl into.” And “if Dad and Mom said, ‘No/ I only had to ask Big Papa.”

McCloy’s son, John J. McCloy II, an investment banker, reminded his audience that “Father never liked having attention drawn to himself.” And it was true, the chairman had shunned the limelight. McCloy preferred the shadows of power, the inner recesses of the decision-making process, where men of similar background, usually lawyers like himself, sat in a room together and rationally took the measure of a problem. Rarely in his long career did he attract controversy. Always congenial, he invariably left the impression with his bureaucratic opponents that he was actually sympathetic to their concerns. He could fire a man, and there would be no hard feelings later. As his son now recalled, “Eric Sevareid said Dad had no enemies. . . . He never wanted to take advantage of anything or anyone.”

McCloy had been a lively, athletic man with the chunky body of a wrestler and a bald head. He smiled easily, and with a mischievous gleam in his brown eyes told the kind of stories that made him a popular dinner companion. For almost all of his nearly ninety-four years, he had an abundance of physical energy; on the tennis court he always charged the net. Married to the same woman for fifty-six years, he had been, as David Rockefeller now reminded his audience, “a devoted husband and father.” Kissinger thought him “more like a jovial gnome than a preeminent New York lawyer” To friends and critics, he was an immensely likable man.

No one, however, including McCloy, ever claimed that he was a brilliant jurist or an intellectual. Though he read widely and could “yellowpad” his legal memorandums in half the time it took most lawyers, he was not a man given to introspection. His intelligence was that of a working lawyer, trained in the tradition of Paul Cravath, the creator of the great New York law factories at the turn of the century, to break any problem down into all its pieces and then laboriously put it together again. “Brilliant intellectual powers are not essential/’ Cravath once explained to an audience at Harvard Law School. “Too much imagination, too much wit, too great cleverness, too facile fluency, if not leavened by a sound sense of proportion are quite as likely to impede success as to promote it.” McCloy fit the Cravath mold perfectly.

John J. McCloy’s life mirrored the rise of the American empire. Through his life story as an influential corporate lawyer and presidential adviser, one can understand how power works in the wealthiest and most powerful nation-state created in human history. At one time or another, he was an assistant secretary of war, president of the World Bank, high commissioner to occupied Germany, chairman of Chase Manhattan Bank, chairman of the Ford Foundation, chairman of the Council on Foreign Relations, and chairman of the President’s Advisory Committee on Arms Control and Disarmament. He was legal counsel to all “Seven Sister” oil companies, a board director for a dozen of America’s top corporations, and a private, unofficial adviser to most of the presidents in the twentieth century. He was the ultimate power-broker, a man who was virtually chief counsel to the American century. As John F. Kennedy once described him, he was a “diplomat and public servant, banker to the world, and Godfather to German freedom. . . . He has brought cheerful wisdom and steady effectiveness to the tasks of war and peace.”

His story also encompasses the rise of a new national elite, composed largely of corporate lawyers and investment bankers, who became stewards of the American national-security state. Beginning in the 1920s, these men formed an identifiable Establishment, a class of individuals who shared the same social and political values and thought of themselves as keepers of the public trust. Unlike the British Establishment, from which the term is borrowed, the American Establishment was dedicated not to preserving the status quo, but to persuading America to shoulder its imperial responsibilities. Most of these men modeled themselves after Henry Lewis Stimson, that paragon of an American lawyer, gentleman, and statesman. One of the country’s earliest corporate lawyers, Stimson served as either war secretary or secretary of state to Presidents William Taft, Herbert Hoover, Franklin Roosevelt, and Harry Truman. His politics became the yardstick by which other members of America’s twentieth-century Establishment judged themselves and the world. A Theodore Roosevelt Republican, Stimson acted out his mentor’s motto to “speak softly and carry a big stick.” A fervent internationalist, Stimson believed America should engage itself with the rest of the world and always be willing to negotiate with its adversaries within forums like the World Court, the League of Nations, and, later, the United Nations. But he also was a founding member, together with another liberal Republican lawyer, Grenville Clark, of the pre-World War I “military-preparedness movement/’ which ingrained in a generation of young Americans, including McCloy, the notion that the peace could only be assured by thoroughly preparing for war. Stimson bequeathed a complicated blend of toughness, idealism, and rationality to the men who considered him their mentor. Like him, they became part American puritan and part imperial warrior, dedicated to building a Pax Americana.

Later in life, McCloy used the Latin word gravitas to describe the few men of sound judgment, men in whom the republic placed its trust, not because of their status or rank, but because they possessed a balanced, centered understanding of the complexities of life. “ ‘Gravitas’ did not imply age or brilliance, and, least of all,” McCloy said, “a style or school of thought. It means a core, a weight of judgment and honest appraisal.” These few men of gravitas were entitled to the public’s trust, for only they were capable of dealing with what McCloy frequently called the “imponderables” of public policy.

McCloy was only one of the most influential members of an elite group, but, partly due to the breadth and longevity of his career, he was without doubt the most important member of this Establishment. Alone among his peers, he managed to straddle for nearly five decades the interlocking directorships of corporate America, the federal government, and the country’s leading public-policy and philanthropic foundations. For much of his career, he was in a position to grease the machinery that powered postwar American society. When something went wrong, when a crisis occurred, he was invariably a man whom presidents called to their side, whether it was in World War II, postwar Germany, the Cuban missile crisis, or the aftermath of a presidential assassination.

He was a modest, almost unpretentious man. John Kenneth Galbraith had dubbed him the “Chairman of the Establishment,” but that was a description McCloy abhorred. He preferred to call himself a mere “legman,” and liked to point out that his origins were humble. He was, in fact, the son of a woman who made her living working as a hairdresser in the homes of well-to-do Philadelphia families. A strong-willed woman, Anna McCloy molded her son to become a different kind of servant to America’s ruling elite.

Well into his eighties, McCloy could still be called, by Harper’s magazine, “the most influential private citizen in America.” But simple longevity does not explain how one man could wield such influence. Character had something to do with it. His congeniality, personal modesty, and commonsensical demeanor evoked trust. Unlike some of his peers—such as Averell Harriman or Lewis Douglas—McCloy had no political ambitions. His politics were less a matter of ideology than simple pragmatism. He had no constituency—except for his ties to Rockefeller family interests on Wall Street—and even in this case, for most of his career, he managed to make it seem that he was always able to rise above these private interests in order to discern the public interest. He was the quintessential chairman of the American Century.



BOOK I
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The Making of a Wall Street Lawyer




CHAPTER 1
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A Philadelphia Youth: 1895–1912

“John, always run with the swift. You might someday come in second.”

COACH JOHN PLANT THE PEDDIE SCHOOL

All his life, John Jay McCloy knew he had been born on the wrong side of Philadelphia’s “Chinese Wall,” a massive, blockwide stone viaduct which once physically and symbolically segregated the upper classes in the city center from the poor of North Philadelphia. Built by the country’s largest corporation at the time, the Pennsylvania Railroad, the Wall provided westward-bound trains an elevated route out of the city, toward the new “Main Line” suburbs. McCloy always remembered it as a social divide, a barrier his mother was determined he would cross.

At the turn of the century, Philadelphia maintained a strong sense of class. “Proper Philadelphia gentlemen” were rapidly setting the standard for a national aristocracy of talent and wealth based largely on the East Coast. The common interests of these merchants, investment bankers, and corporation lawyers lay in free trade, internationalism, and the expansion of American power abroad. Culturally, “Philadelphia gentlemen” were generally groomed in a few select New England boarding schools, and then attended Harvard, Yale, the University of Pennsylvania, or Princeton. They socialized at exclusive men’s clubs, vacationed at summer resorts in Maine, Cape Cod, or the Adirondacks, and had pedigrees that could usually be inspected in the Social Register. All the attributes of this establishment—the private-school education, the men’s clubs, even the Social Register—were Philadelphia inventions.

The country’s oldest private club, the Fish House, was founded in 1736, a few years before the earliest of London’s famous clubs. The Philadelphia Club followed in 1834, and the Old Philadelphia Rabbit Club started up in 1861. The Union League and the Rittenhouse Club soon followed. These exclusive clubs—the Fish House limited its membership to thirty men—imposed aristocratic and courtly standards on the city’s social life. Every day the city’s leading bankers, brokers, doctors, businessmen, and lawyers—men with names like Biddle, Cadwalader, and Bingham—came to the Philadelphia Club’s stately brick home at 13th and Walnut to eat, drink, and discuss the city’s affairs. It was, in the words of one social historian, “probably the most compact and inviolable little group of aristocrats in America.”1

Everyone knew everyone else. These men had usually grown up together, gone to the same prep school together, and married into families known to one another. Many of them were of Quaker merchant ancestry, though most now attended “high” Episcopalian church services. Such names as Wharton, Wister, Morris, Rush, and Ingersoll had played prominent roles during the American Revolution. A hundred years later, these families still constituted the inner circle of what it meant to be a “Proper Philadelphian.” Their personal code of conduct was derived from Quaker middle-class money values, a blend of virtuous materialism and aristocratic aloofness. The Protestant work ethic ordained that piety, frugality, and hard work would be rewarded by material success. At the same time, it was considered unseemly to make a public spectacle of one’s wealth or power.

For this reason, few “Philadelphia gentlemen” sought political office. These highly educated and righteous men possessed a sense of public service, but they preferred to fulfill their civic and charitable obligations outside the public limelight, within discreet voluntary associations. Similarly, they chose to exercise their power indirectly, from behind the scenes and through their contacts with other men of means. More than in any other city in America, Philadelphia’s club men represented a cohesive and stable establishment. It was an establishment to which the McCloys had never belonged.
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The McCloys came to Philadelphia as poor Scotch-Irish immigrants sometime in the mid-1700s. As devout Presbyterians, they stood outside the city’s Quaker establishment, but they were a rung above the Irish Catholic, German, and Italian immigrants of the mid-nineteenth century. On the eve of the Civil War, McCloy’s grandfather William McCloy married Amelia Conrad. In 1862, Amelia, twenty-seven, gave birth to a son, whom they named John Jay McCloy. This was McCloy’s father, a quiet, handsome young man who dropped out of high school to earn his livelihood.

When he was barely twenty years old, in December 1882, John Jay McCloy landed a job as a clerk with the prestigious Penn Mutual Life Insurance Company. This was an achievement for a youth with little education and no experience. Established in 1847, Penn Mutual in the 1880s was a highly respectable institution in Philadelphia society. Its officers were members of all the right clubs and listed in the Social Register. McCloy started as an actuarial clerk earning $600 a year. It was tedious, meticulous work, but it suited him. “Persistency,” said a Penn Mutual officer, “may be set down as one of the qualities of a life insurance agent.”2

McCloy fit the mold, and his steadiness did not go unrewarded. Each year his salary rose about $100, until by the early 1890s he was paid $1,400 per annum—a more than handsome wage. In 1891, he married Anna Snader, twenty-seven, a pretty, independent-minded woman of poor Pennsylvania Dutch stock. In the summer of 1892, she gave birth to William Snader McCloy.

Earlier that year, McCloy’s status at Penn Mutual had dramatically improved. In February, the supervisor of applications, policies, and death claims died, and McCloy, who had risen to chief clerk, was selected to take his position. This placed him among the top fifteen employees in the company’s Philadelphia headquarters. His salary rose from $1,550 in 1891 to $2,000 in 1892. That year they made a 50-percent down payment on a $7,600, plain two-story row house at 2136 North 19th Street, a mile north of the Chinese Wall. It was a two-mile walk to Penn Mutual’s new offices on Chestnut Street, or John McCloy could take the trolley that ran past his front door.

In this solid middle-class house on Sunday, March 31, 1895, Anna McCloy gave birth to a second son. She had wanted to name him John Jay, after his father. But at the christening, Anna’s father insisted that the boy carry his mother’s maiden name. Because neither Anna nor her self-effacing husband was willing to argue the point, the child was baptized John Snader McCloy. But in just a few years, young “Jack” would suddenly announce that he had changed his middle name, dropping the “Snader” for “Jay.”

[image: Image]

The high-school dropout had done well by his family. By the time his second son was born, the supervisor of applications and death claims was earning more than $3,000 a year. He was not part of good Philadelphia society, but he had a window onto it. One of his best friends at Penn Mutual was the company’s medical doctor, J. Allison Scott. “He was from the Philadelphia elite,” young Jack McCloy would remember, “from the right part of town, across the Chinese Wall.”3

With Dr. “Al” Scott’s encouragement, McCloy, Sr., began to study Latin. He took to carrying Latin exercise books on the trolley to work and, with Scott’s encouragement, began to write little pieces of Latin verse in spidery green ink. When another Penn Mutual colleague commented that “one had to know Greek to be an educated person,” he told Anna that he only wished he had time to study Greek as well, and wanted to be sure that his sons learned both classical languages.4

Despite his friendship with Dr. Scott, John McCloy hoped his two sons would study the law. The lawyers at Penn Mutual possessed a certain status and prestige independent of their rank in the corporation. One of the lawyers representing the company at this time was a thirty-three-year-old attorney named George Wharton Pepper. McCloy was introduced to Pepper by Dr. Scott, who had married Pepper’s younger sister, Frances. Through their friendship with the Scotts, the McCloys became known to the Peppers as decent, hardworking people. Because they lived north of the Chinese Wall, John and Anna McCloy never became a regular part of the Peppers’ social calendar. But Anna would always regard George Pepper as someone whom she could approach for advice. Over the years, the lawyer was to become young Jack’s first mentor and role model.

The aristocratic cadence of the Pepper name was matched by the man’s debonair good looks, his “Old Philadelphia” breeding, and his University of Pennsylvania education. He played the British sport cricket, not American baseball. He was president of the elite Rittenhouse Club, a major fund-raiser for the Episcopalian Church, and a partner in the prestigious law firm of Biddle & Ward. He was a paragon of the “Philadelphia lawyer,” a term dating back to Andrew Hamilton’s defense of John Peter Zenger in Colonial America’s earliest case involving the freedom of the press. Such lawyers were known for their advocacy of private interests; few Philadelphia lawyers ever made a reputation for their careers on the bench. They were advocates, not judges.

George Pepper’s paying clients were usually corporations, such as the Union Traction Company, a monopoly that controlled Philadelphia’s trolley system. As a young attorney, he frequently defended the company against damage suits arising from accidents suffered by passengers. As with Penn Mutual and other corporate clients, his job was to keep the company out of court. “Lawyers,” Pepper wrote in his memoirs, “as a class have always been unpopular.”5 Sensitive to the fact that this was particularly true of corporate lawyers, Pepper early in his career cultivated a patrician sense of “trusteeship” in questions involving the public interest.

“The so-called ‘corporation lawyer,’” he wrote, “when he deserves to be scolded, is one whose offense does not consist in representing a corporation or in being disloyal to his client but in allowing fidelity to that client to dim or black out entirely his sense of public duty.”6 Only lawyers, he believed, possessed the disinterestedness necessary to discern the greater public good. Such attitudes were typical of paternalistic Philadelphian society.

Pepper’s sense of civic duty did not include running for elective office. Gentlemen lawyers did not, he believed, “itch for public office”; his attitude mellowed somewhat in later years, when he reluctantly accepted an appointment to a U.S. Senate seat. (He proved to be a poor politician and was quickly defeated at the polls.) He believed that lawyers like himself and Elihu Root, New York’s foremost corporate lawyer, best exercised their influence on the commonwealth from afar. Such lawyers were a class apart, and John McCloy, Sr., the self-conscious high-school dropout, dreamed of nothing better for his two young sons than that they should enter the ranks of such men.

[image: Image]

Young Jack McCloy was four and half years old in December 1899, when epidemics of diphtheria, typhoid, and cholera swept through Philadelphia. The young were especially vulnerable. Two-year-old Edward T. McCloy, a cousin, died first, and then his brother, William, age seven, came down with diphtheria: a fever and a severe sore throat gradually swelled until the boy could hardly breathe. He died in December 1899. Jack always remembered William as a bright, athletic boy whom he had been told to emulate.

Only thirteen months later, John McCloy, Sr., had a heart attack. Lying on his deathbed, he said to Anna, “Make sure John learns Greek.”7 McCloy left a widow and son with no income. Penn Mutual had refused to insure his life because their doctors had detected a heart murmur, stemming from a mild heart attack he had suffered during the Great Blizzard of 1888.

Three weeks after his death, at the end of a board meeting at Penn Mutual, trustee Noah Plympton eulogized McCloy. No one mentioned that the company had refused life insurance to their own supervisor of applications and death claims. But the trustees did vote to pay his widow the balance of his salary for the year 1901.8 McCloy had worked eighteen years at Penn Mutual; he was a top officer in the company when he died, and his widow had little more than $3,000 to make her own way in life and support her six-year-old son.

Anna McCloy’s immediate concern was Jack’s education. For a brief time, she enrolled him as a day student at a cheap orphanage school in the city. But the boy didn’t like it, so she had him transferred to Thaddeus Stevens School, a neighborhood public school. Like most middle-class Philadelphians, she had a low regard for the free public-school system, and assumed she would someday send her son to a private school.9

Earmarking the $3,000 payment from Penn Mutual for Jack’s education, Anna set about earning money. She hired herself out as a home nurse, but this didn’t bring in enough money, so she taught herself hairdressing. Starting out with her contacts at Penn Mutual, Anna gradually established a reputation as a fine hairdresser. Among her customers were some of Philadelphia’s best-known society ladies, including George Pepper’s wife, Charlotte, the daughter of a distinguished Yale professor. “She had a rich clientele,” McCloy remembered. Anna rose each morning by six and carried her large sack of materials to “do heads” across the Chinese Wall, where her customers lived. “She never made more than 50 cents an hour,” recalled McCloy. Other customers included Agnes Repplier, a nationally known essayist, and the families of H. H. Furness, a philanthropist and famous Shakespearean scholar; John Wannamaker, the department-store magnate, who was then known as the “Prince of Merchants”; and Samuel Disston, the manufacturer of the world-famous “Disston saw” and one of Philadelphia’s leading businessmen.10

Anna’s pleasing personality made of these men and women of Philadelphia society not only clients, but friends of a sort. Furness gave her a set of Shakespeare for her young son. Others, like the Disston family, gave her secondhand toys from their own children’s castoffs. A pretty, vigorous, and intelligent young widow, she managed to make a small but decent family income. In the eyes of men like Pepper, Wanamaker, or Disston, Anna’s social standing was higher than that of a mere domestic servant. As a contemporary author described these “working” society women, “Some act as secretaries to wealthy women; others are house decorators; another does dressmaking; still another provides ‘afternoon tea.’ This makes no difference in their social standing. In Philadelphia a gentlewoman raises the dignity of her work to her own level: she herself never sinks.”11 And Anna was the kind of woman who coveted respectability more than money.

Three years after her husband’s death, Anna sold their row house on North 19th Street to a speculator. She made enough money to buy another house, not far away, at 874 North 20th Street. In this small, two-story row house, Anna and Jack were joined by Anna’s two spinster sisters, Sarah “Sadie” M. Snader, forty-two, and Lena M. Snader, thirty-two.

This is the family McCloy remembers. “Sadie did hats and my mother did heads,” he quipped. “She worked for a milliner whose brother worked at Penn Mutual. Lena, the younger one, was the cook and housekeeper. She provided me with all the fun. . . . She took me to Fairmount Park and Willow Grove where Sousa’s band played and the roller coasters were. She saved her nickels and dimes and paid our entrance fees to the zoo and the circus.”12

Young McCloy was taught that appearances were important. Every Saturday morning, he watched Aunt Lena scrub their front stoop. “Lena used to polish those front marble stoops until you could see your face in them,” he recalled. “Doing the front,” as the washing of the stoops was called, was very much a Philadelphia ritual. The standards were set, of course, by the servants of those living on Walnut Street, across the Chinese Wall. A magazine article of the period observed, “It is a point of honour to have the five or six white marble steps immaculately clean, and the swish of the water and the knocking of the scrubbing brush are dear to the ears of every true Philadelphian.”13 Aunt Lena upheld the McCloys’ honor on this score.

Anna was the major breadwinner in the household, and Aunt Lena spent the most time raising Jack. There was little if any male presence. Anna tried to be a disciplinarian, invoking the name of her dead husband. She would point to the picture of him kneeling in the grass with a handkerchief carefully placed beneath his knee, and tell Jack, “There, see how neat your father was?”14

But as he grew older, Jack became an athletically active, rowdy youngster. He and his friends played around the railroad yards, where McCloy recalled being “chased from time to time by what we called railroad dicks, always more exciting to run from than mere cops.”15 He also took to visiting the Philadelphia Baseball Park at North Broad and Huntington, about a mile down the road, or the Baker Bowl at Broad Street and Lehigh Avenue, where he watched professional baseball players like the great Napoleon Lajoie play America’s national pastime.

Philadelphia had two major-league teams, the Phillies and the Athletics. The latter were managed by Cornelius McGillicuddy, known as “Connie Mack,” who in the five-year stretch from 1910 to 1914 led the Athletics to four American League pennants.16 McCloy was thrilled when one day the groundskeeper let him on the field while the “A’s” were practicing. “They were the best, why, I guess they were the best team ever,” recalled McCloy. “I was on speaking terms with ‘Home Run’ Baker, Eddie Collins, and Connie Mack. I used to shag flies for them.” For a while, he became a regular, spending all his after-school hours hanging about the field.17

During the summers, Anna followed her hairdressing clientele to one of the fashionable summer camps in the Adirondack Mountains. One summer, they went to the Ausable Club, a beautiful lakeside resort frequented by Wall Street lawyers and businessmen and their families. Anna would “do heads” and arrange for Jack to work as a chore-boy, delivering wood, milk, and ice to the campsites with a shoulder yoke. When he was a little older, he had jobs maintaining tennis courts or acting as a guide for mountain climbers. On free afternoons, McCloy would go trout-fishing in the Bouquet River or hunt squirrel with a single-shot .22-caliber rifle.

Later, the summer exodus took them to the more exclusive Maine retreats on Mount Desert Island. Roughly fifty miles in circumference and cut halfway through by an arm of the ocean, the island was notched by picture-postcard harbors and crisscrossed by deep freshwater lakes and nine mountain ridges rising to fifteen hundred feet.18 Anna’s best client, Mrs. George Pepper, had gone to Mount Desert every summer since her marriage. Her husband described the island as “an ideal vacation-ground for anybody who loved mountains and sea and enjoyed the companionship of people of culture.” By people of culture, Pepper meant men like Jacob Schiff, founder of the investment banking firm of Kuhn, Loeb & Co., and Charles W. Eliot, president of Harvard University.19

As one of the island’s few hairdressers, Anna made her rounds on foot or bicycle, and when Jack was finished with his chores (often chopping wood for the Peppers), he sometimes accompanied her. He felt at ease around the vacationers. The outdoors was an equalizer, and any condescension was reserved for the island’s taciturn natives, who had to make a year’s living from the visitors during a short summer season. McCloy was part of the summer crowd.

But back at school, Jack did not excel, and soon Anna decided to send him away to a boarding school. “She wanted to get me away from the petticoat government there on 20th Street,” explained McCloy. “[With] all those women in that house, she thought I needed some male influence.” Anna consulted George Pepper, who discouraged her from sending Jack away to school, arguing that she could hardly afford the expense.20 Refusing to be dissuaded, Anna turned for further advice to George Johnson, one of her late husband’s friends from Penn Mutual. Johnson, a Quaker, recommended a Friends school in Concordville, Pennsylvania. The Maplewood Institute, founded in 1862, had a sound reputation as a preparatory school for young men bound for college or careers in business. The headmaster, who had been educated at both Swarthmore and Harvard, taught not only Latin but Greek as well; remembering her husband’s injunction that Jack must learn Greek, Anna made her decision. “She was a very literal-minded person,” explained McCloy. After all, Maplewood didn’t work out.

“I can remember,” said McCloy years later, “my mother sitting me down and telling me, ‘Now, John, this is going to be tough. You will be very homesick and will want to quit. You will just have to be tough and remember your father.’ Well, I knew it was going to be rough, but when I arrived, they stuck me in a bare room all by myself. There was no bed or anything. And then they completely forgot about me. I was supposed to be registered, but they just forgot all about me. It got dark, hours went by, and I ended up spending the whole night alone in that empty room. . . . I remember that night as if it happened yesterday.”21

Perhaps it was this inauspicious arrival or the school’s Quaker austerity but McCloy disliked Maplewood. Despite its idyllic rural location on a lovely tract of wooded land, Maplewood did not emphasize athletics. This was an obvious drawback for a boy who loved the sports field. Nor did he make any progress on the academic front. After a short time, Anna took him out of the school; in 1907, she decided to try another boarding institution, The Peddie Institute.22 Anna’s only reservation about Peddie was that the school was by background Baptist. She told Jack to “be a Presbyterian and don’t let those Baptists convert you.”
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After the boy’s traumatic registration experience at the Maplewood Institute, Anna made sure Jack was properly settled into The Peddie Institute. One morning in mid-September 1907, she and Jack took the train to Hightstown, New Jersey, a ride of an hour and a half from Broad Street Station. Hightstown was a village of some two thousand inhabitants, located about halfway between Philadelphia and New York. They walked to Wilson Hall, a four-story brick Victorian structure, the largest of the half-dozen buildings on the tree-lined campus. There they met Roger W. Swetland, Peddie’s principal since 1898. A tall, balding man, Swetland consciously imitated the dean of New England headmasters, Dr. Endicott Peabody of Groton School. A Peddie education, Swetland advertised, would cultivate “those habits of self-reliance and self-control which are essential to a well-rounded manhood.” Behind his back, Peddie boys irreverently called him “Old Baldy,” or, more fearfully, “The Eagle.”23

Swetland had large ambitions for what he called his “Greater Peddie.” He hoped the school could “fill the gap between the modern high-priced boarding school for boys and the old-time cheap academy.”24 By shunning either extreme of “extravagance” or “impecuniosity,” Swetland had created in Peddie an educational “middle ground” for the sons of “those who occupy the middle ground financially in the industrial and economic world.”25 Swetland’s approach must have appealed to Anna McCloy’s middle-class sensibilities. Here was a man who aspired to give her boy an education equal to that at Exeter or Andover, but at middle-class rates.

After Anna paid the school bursar $200, half the yearly rate for tuition, room, and board, Jack was escorted upstairs and unpacked his trunk. He shared a sparsely furnished room with one other boy. This was to be his home, with the exception of summers in Philadelphia and Bar Harbor, for the next five years. In 1907, there were fewer than eighty other boys at Peddie. Attendance at Bible study and the church of your choice in Hightstown every Sunday was mandatory. But religion was only a backdrop to the boys’ regular curriculum. There was a science laboratory, which boasted a domed observatory with a four-inch telescope, and a library with ten thousand books.

Swetland emphasized a vigorous athletic program, and in 1904 had spent the phenomenal sum of $25,000 to build a modern gymnasium, complete with an indoor running track, a swimming pool, an exercise room, showers, and needle baths. There was a large athletics field with space for football and baseball, a pond for boating and skating, gun traps, and seven tennis courts.

Behind Wilson Hall, near the lake, was the dreaded “guard path,” where any infraction of Peddie rules was paid for by walking fifty, seventy-five, or even a hundred rounds of the worn circular dirt path. A physical chore, certainly, but its real purpose was to make a public spectacle of the offender’s humiliation. Those who walked the guard path were satirized as “pilgrims” of “extreme devotion.”26 It was punishment by ridicule, and Swetland found it highly effective. McCloy later remembered Swetland as a “wise, vigorous, deeply religious man.” But he also feared him: “. . . I have a hard time thinking of him as ever having feared anybody, human or divine. The muses sing of the terrible wrath of the godlike Achilles, but to me Achilles’ wrath was mere petulance compared to the really noble outbursts of which The Eagle’ was sometimes capable.”27

The most frequent cause of “guard” duty was infraction of Swetland’s regulation forbidding the boys to leave their rooms after certain hours. Inevitably, many boys considered it a contest to see how often they could sneak out of the Wilson Hall dormitory by sliding down a rain pipe. Many “walked guard” for smoking cigarettes. Young Jack McCloy was, from all accounts, a frequent traveler on the guard path, at least in the first few years of his Peddie tenure.

“Oh, was he mischievous,” recalled a classmate, Amzi Hoffman. “He was capable of all kinds of tricks . . . being out after hours, getting caught going up the rain pipe . . . or [he] might have gotten a guard penalty for not having good marks.”28

McCloy was still not the best of students. His friend Amzi, who had started school late, was five years older. McCloy nicknamed him “Amazia.” Amzi took a fair amount of ribbing for being an exemplary student, but McCloy nevertheless began to take his cues from the older boy. Hoffman recalls McCloy as someone who knew how to “take advantage of the opportunities. Lots of times I would know the answer to a question in class and sort of half give the answer under my breath, only half-audible, and he’d stick his hand up and give the same answer and get credit for it.”29

It took McCloy more than a year to realize “what I could achieve.”30 Even after that, his grades were usually only a bit above average. The turning point was a Greek-language class, which he began to take in his second year, fifty minutes a session, five days a week. For some reason, perhaps because his mother had drummed into him his father’s injunction that “John must learn Greek,” he excelled. The Greek instructor, Herbert Winters, whom the boys nicknamed “Wintees,” made him memorize hundreds of lines from Homer’s Illiad, and Xenophon’s Cyropaedia; for the rest of his life, he could and often did recite these lines. In his eighties, he recalled fondly how “Wintees” had made him pound out the rhythm of the Greek verse with his feet, until he could “smell the dust, sweat and blood of the Scamander Plain.”31

McCloy was one of the youngest members of his class. Shorter than most of his classmates, he had grown into a handsome, baby-faced young teenager with a shock of neatly parted brown hair. He had a well-scrubbed, all-American look about him; only his eyes betrayed a certain playful intelligence. His friends would always remember the roguish gleam in his eyes. He would never lose that brazen, mischievous expression. Even when he was a grown man, an old friend, an army general, would write him, “You always were impish with Generals. Like a girl, you do it with your eyes.”32

He still loved sports, but his light, short frame made it difficult for him to get on any of the varsity teams in baseball or football. John D. Plant was the school’s “physical director,” and without question the most popular member of the faculty. “The ‘Old Roman,’ as we called him,” remembered McCloy. “Tireless, cheerful, patient . . . he inspired us to play, or play at, all sports.”33 He was a strong, short, barrel-chested man with a mane of blondish hair swept straight back over his forehead. His round, flushed red face always had a friendly smile for his boys.34 He was the only man on campus in whom every boy could confide his problems. For McCloy, the coach quickly became somewhat of a father figure. Plant exhorted his boys to play hard; those who hesitated received a kick in the rear. McCloy remembered, “If you flinched a tackle in football, the next day you were apt to find a jersey in your locker with a yellow streak down its back. It was pretty brutal.”

Plant told McCloy, “John, always run with the swift. You might someday come in second.” “It was good advice,” he later recalled. “I took it to heart in all things. I always tried to play tennis with superior players. It’s axiomatic. If you are always challenged by a superior player, sooner or later, if you are sound in body, you must someday beat the other fellow.”35

With Plant’s coaching, McCloy soon learned to play an aggressive game of tennis, a skill that served him well the rest of his life, opening doors that might otherwise have remained closed to someone of his social background. In 1911, when a tennis team was formed for the first time since 1907, eighteen boys tried out. Only five were chosen, and McCloy was ranked second. They had matches with teams from Princeton Preparatory School, ten miles down the road, the Drexel Institute, and Law-renceville Prep, a preparatory school that catered to boys of wealth.

During his junior year, McCloy began to shine. That year he won the Hiram E. Deats, ’91, Greek Prize, given to those who show the best scholarship in Greek during their junior and senior years. The prize brought an award of $10.36 He was becoming more confident of himself and socially more gregarious: “I found you could raise your voice and talk out loud in the world.”37 Invited to join practically every one of the fraternities on campus, McCloy chose the oldest and most prestigious club, Alpha Phi. Founded in 1872, it had chapters at twelve other preparatory schools on the East Coast. Members got together for elaborate meals paid for by dues McCloy had to ask his mother to forward. Peddie had become a surrogate family. As with boys from similar elite prep schools, the camaraderie he enjoyed from his fraternity also served to inculcate in him a self-conscious sense of exclusivity. His Peddie class yearbook pictured a dapper McCloy, hair neatly slicked down, wearing a tweed vest and jacket, with a tie and large shiny pearl tie-pin. The photo was captioned, “So young but oh so wise.” He had become a proper young gentleman, acculturated to the upper-class values common to a private-boarding-school life style.

In his last year at Peddie, McCloy, who had registered four years earlier as John Snader McCloy and had always signed his name “John S. McCloy,” began to call himself John Jay McCloy. He told his friends that he had decided to name himself after John Jay, the nation’s first Supreme Court chief justice. “That just tickled him,” recalled Amzi Hoffman. It made a good story, and he told it with a characteristic twinkle in his eye, as if to say that he knew it for the joke that it was. He really did aspire to be a lawyer, because that was what his father had wanted. But it was his mother’s wish as well. Widowed now for eleven years, Anna Snader McCloy had refused to remarry, and now that her only son was about to go off to college, she was determined that he use his late father’s middle name.38

His grades had improved enough by his senior year so that he could begin to think about going to a good university. To pass a subject at Peddie, one had to score at least 75 percent. But Swetland refused to “certify” any student in a subject for university unless he had a score of 85 percent. In his last year, McCloy mustered this grade in most of his subjects, and higher in Greek. (He was also captain of the tennis team.) He assumed that he would enter the University of Pennsylvania, which would mean he could live at home.

Swetland had other ideas. He thought the boy, once so nonchalantly oblivious to discipline, had developed some of what he liked to call “Peddie character.” He wanted such students to aspire to something better than even the University of Pennsylvania. It was part of Swetland’s “Greater Peddie” strategy to have as many of his students as possible break into one of the elite Ivy League universities. Some of his “boys” were now in Princeton, Yale, Brown, and Amherst.39 At the last, Swetland had placed two Peddie boys from the class of 1907.40 Now Amzi Hoffman, the school’s valedictorian in 1912, had been accepted at Amherst, as well as another McCloy classmate, Theodore “Gus” Edwards.

When the possibility of Amherst was broached with Anna McCloy, she resisted the idea; she had always thought the University of Pennsylvania was the best place for her son. Many “Proper Philadelphians,” such as George Wharton Pepper, were alumni of Penn. And, of course, Jack could live at home. But at Swetland’s urging, she began to reconsider. “I told her,” Swetland wrote to Hoffman on July 19, 1912, “that if we could arrange for Jack to room with you, I thought it would be a splendid arrangement for the boy. You know Jack needs someone to act as ballast for him in order to get the best results out of his work. That I should expect you to do. Jack has the making of a splendid man in him, but he needs some one to steady him and hold him down to serious work during his college life.” Swetland set the plot further in motion by closing his letter with the firm instruction that Amzi immediately write McCloy, “telling him of your own plans, and urging him to go with you.”41 In short order, McCloy consented.

He left Peddie a self-assured young man. He now had the simplicity of manners and easy dignity that mark many adolescents groomed in a prep-school cocoon. The private-boarding-school experience had taught him, in the words of his coach, to “run with the swift.” He had learned that a little perseverance would allow him to compete with the best. The Spartan quarters and close comradeship of boarding school had also taught him to get along with his peers. As he later described the life of a boarding-school student: “He lives, eats, plays and studies with his fellow students and, of necessity, adjusts himself to their characteristics and attitudes.” He even thought the experience was more democratic than a public-school education: “. . . true democratic forces can operate more effectively in the private school. . . . The student becomes freed from the local family and community prejudices and attitudes to a much greater degree than is the case of the public school student. . . . The outward symbols of class or other distinctions are lost more rapidly and more completely in the whole-absorbing community of the school than they are apt to be in the public school.”42 He had experienced a kind of class acculturation. As the sociologist C. Wright Mills wrote, America’s elite private prep schools “perform the task of selecting and training newer members of a national upper stratum. . . .” Like Groton, Andover, or Saint Mark’s, Peddie served to transmit upper-class values, and as such it was a “force for the nationalization of the upper classes.”43

McCloy believed Peddie had given him a superior education. Private-school graduates, he said, “had the poise, the balance, the instincts, the training out of which leaders came in the largest proportions.” As evidence, he cited a statistic that 65 percent of those listed in Who’s Who were educated in private schools.44 The son of a hairdresser, McCloy was grateful that Peddie had given him opportunities beyond his origins, beyond Philadelphia’s Chinese Wall. He now had one of the requisites for membership in the Eastern Establishment: a prep-school credential.



CHAPTER 2
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Amherst Years: 1912–16

“I firmly believe that there are times when a man must fight, I believe it as firmly as I believe in loving my mother.”

JOHN J. MCCLOY, 1915

Soon after arriving at Amherst, McCloy and his classmates clambered up to the balcony of College Hall to witness the inauguration of the college’s new president, Alexander Meiklejohn. It was October 16, 1912, a brisk and bright autumn day; the trees blanketing the campus were awash with orange, red, and yellow foliage. Scores of students were kept standing outside, waiting to squeeze into the packed hall. Inside, everyone sat impatiently in anticipation of seeing a new era begin. The last such inaugural had been seventeen years before, and the relatively young man about to speak to them represented a break with the past. Meiklejohn, forty, had a certain flair for the dramatic, a talent that did not fail him on this occasion.

From his perch in the balcony, McCloy looked down on the new college president, a short, gaunt man with a dimple on his chin and wire-rim spectacles balanced atop a long, thin Roman nose. Physically, he was not an impressive-looking figure; only his blue-gray eyes betrayed the man’s forceful personality. As he began to speak, the audience realized this was not to be just another college sermon. Meiklejohn intended to criticize the college and its faculty. They had just heard their retiring president, George Harris, tell them, “The aim of a college is not to make scholars. The aim is to make broad, cultivated men . . . socially refined, and gentlemanly . . . with sane, simple religion, all in proportion. . . .”1 Meiklejohn, in contrast, declared, “The college is primarily not a place of the body, nor of the feelings, nor even of the will; it is, first of all, a place of the mind. . . . To be liberal a college must be essentially intellectual.” Ideas and a freewheeling questioning of everything, even religion, were to take precedence over the athletics department, or fine arts, or Bible study. Meiklejohn announced that his function, like that of other faculty members, was to “stand before his pupils and before the community at large as the intellectual leader of his time. If he is not able to take this leadership, he is not worthy of his calling.”2

One of McCloy’s classmates, Scott Buchanan, who later became a noted philosopher and the principal architect of the “Great Books” curriculum of Saint John’s College, remembered the scene vividly: “At the end of the address I didn’t know exactly what had happened nor exactly what had been said. The air had been tense, many people were puzzled, and some people were ready to be angry.”

In that first year, the “Prexy,” as Meiklejohn was nicknamed by the students, disrupted a number of Amherst traditions. At compulsory daily chapel, he replaced the regular Bible readings with quotations from his favorite philosophers, such as Epictetus, or poets, such as Robert Burns. Several old professors were forcibly retired, and young men filled with brash talk of socialism and agnosticism took their place. Meiklejohn’s tenure at Amherst was stormy; he was fired by the trustees in 1923. But it turned him into a seminal figure in the history of liberal-arts colleges in America. And his essential liberalism—a blend of idealism and cold, analytical thought—influenced McCloy all his life.

McCloy took Meiklejohn’s course in logic, which met in a dingy chemistry-lecture hall adorned with periodic-table charts. One hundred students sat on wooden benches while “Prexy” held forth. “He would begin,” recalled Julius Seelye Bixler, a McCloy classmate, “with a selection from the Euthypro or perhaps the Phaedrus. Then, eyes flashing, and voice trembling with excitement, he would carry the battle to us, testing our comprehension of what had been said, summoning us to debate, challenging us to criticize his thought and our own. There was nothing namby-pamby about his use of the discussion method. . . . On occasions, before the closing bell, a kind of incandescence would descend on us, and the embers of the argument would burst into blazing flame. Afterward we realized that the experience had touched us where we lived.”3

Bixler, Buchanan, Lewis W. Douglas—later McCloy’s brother-in-law—became lifelong “Meiklejohn men.” Not everyone, however, was so moved by the president’s magnetism. Intellectually and temperamentally, Meiklejohn had the same moral certitude as another college president, Woodrow Wilson, who that November had just been elected president of the United States. He could be tactless with his critics.

McCloy’s attitude toward the man was one of qualified respect.4 He was entertained by Meiklejohn’s unorthodox ideas and respected the president’s willingness to debate vigorously both sides of any question: “. . . one came prepared for some new thought or some new personality every morning we climbed up the hill. I do not suggest that the entire student body was stirred every bleak week-day morning to a high level of intellectual speculation by the manner in which Meiklejohn conducted the Chapel services, but most of the students were intrigued and for a few minutes, at least, they had a new thought or an unusual point of view on which to ponder as they went off to their first classes. [He] had a way of stirring your thoughts on every contact you had with him.”5

But the constant intellectual banter made McCloy uncomfortable. “To me, he never seemed relaxed and you found it difficult to relax in his presence simply because he made you keep on your toes when you talked to him.”6 Despite his nonathletic appearance, Meiklejohn played cricket, soccer, and an excellent game of tennis. McCloy, who had joined the tennis team soon after arriving on campus, became a regular on the court with Meiklejohn. The college president played to win. “To my great chagrin,” McCloy recalled, “he once licked me, and he never let me forget it.”7 Intellectually, Meiklejohn never let up; even on the tennis court he was always turning the conversation to such weighty subjects as “What is justice? What is friendship? What is truth?”8

Such unrelenting intellectual stimulation had its effect; McCloy got into the habit of staging “reading debates” for himself, whereby he read books on similar topics with widely divergent points of view.9 Never brilliant, he worked hard to earn his usual B’s and occasional A. His favorite courses were in philosophy, Greek, and the American Civil War. His classmates remember him as a “competent . . . but not conspicuous” student.10

Some of the young professors Meiklejohn hired were left-wing in their politics. Walton Hamilton and Walter Stewart in the economics department, and Raymond Gettel in political science advocated greater government intervention in the nation’s economy.11 Some of the faculty were openly socialist and in their spare time taught workers in neighboring towns how to read. Meiklejohn himself encouraged students to donate their time to “classes for workers” in nearby Springfield and Holyoke.

McCloy, however, did not have a yen for teaching the working class how to read. He was still the hairdresser’s son, struggling to better his own status in life. While the college gave him a small scholarship to meet the $140 annual tuition, he waited on tables to help pay for his room and board. Altogether, it cost about $750 annually for an Amherst education, and Anna’s hairdressing money covered the bulk of this. During his freshman year, while rooming with Amzi Hoffman and Gus Edwards in a dormitory, he joined Beta Theta Pi, one of the cheaper fraternities.

Though a scholarship student and relatively poor, McCloy chose friends that were more often than not of a different class. His future brother-in-law was a case in point. Lewis W. Douglas was one of the richest men in McCloy’s class. The son of an Arizona copper-mining magnate, Douglas had the easygoing self-assurance of a young man born to wealth, and soon established himself as a “big man on campus.” He joined the most expensive and fancy of fraternities, Alpha Delta Phi, and, unlike McCloy, quickly assumed positions of leadership among his peers. He became class treasurer, and led a revolt that first year against the excessive “hazing” of freshmen by older fraternity boys. “Lew” Douglas had strong views about everything and didn’t hesitate to voice them. Indeed, McCloy thought him a bit sanctimonious.12 Gradually, however, the two men established a friendly rivalry, competing for grades and arguing over politics. This rivalry set a pattern, not only at Amherst, but later, in their careers on Wall Street and in government. Although they often disagreed, each judged himself partly by his measure of the other’s career.

In the evenings, McCloy, Douglas, and other Amherst friends occasionally took a trolley ride toward South Deerfield, or joined other students at Dick Rahar’s beer garden. On weekends, they often took long hikes across the Holyoke mountain ridges; afterward, they’d spend 50 cents to eat creamed spinach and chicken at one of the local restaurants.13 Saturday nights, the frat houses hosted dances attended by women from nearby Smith and Mount Holyoke colleges. McCloy, however, was not known for “fussing” or “twosing,” as dating was called. On this score, Lew Douglas clearly outshone him. Douglas spent a lot of his free time chasing women at Smith College; the Class of 1916 yearbook noted: “Jack McCloy and Lew Douglas hold the two ends of the fussing record.”14

When McCloy returned to Amherst for his junior year in the autumn of 1914, the campus was consumed by talk of the European war that had just broken out. Articles advocating first the German and then the Allied cause were published in the Amherst Monthly. Most students were inclined to favor the Allies, and some thought America might someday be dragged into the fight. But early in the debate, President Meiklejohn strongly aligned himself with President Wilson’s policy of neutralism and nonintervention. He discouraged what became known on the campus as the “preparedness movement,” and refused to introduce military training into the curriculum, as suggested by many alumni and students. He was accused of pacifism.

On this issue, McCloy opposed his “Prexy.” Everything he read about the war, particularly the accounts of alleged German atrocities committed in Belgium, struck an emotional chord; he was repelled by “things German.” In the face of Prussian militarism, a policy of military preparedness seemed only good sense. He felt so strongly about the issue that, in the spring of 1915, he and three other students announced that they were going to attend a military training camp in the summer.15 At Plattsburg, he had the formative political experience of his life.
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Most Americans were unconcerned about the war in Europe until the afternoon of May 7, 1915. On that day, a German submarine fired a torpedo into a Cunard passenger liner off the coast of Ireland. The Lusitania sank within eighteen minutes, and 1,195 of her 1,959 passengers and crew members drowned. One hundred and twenty-four Americans died, bringing the European war home to America. The New York Times called upon the Wilson administration to demand that “the Germans shall no longer make war like savages drunk with blood.”16

Grenville Clark, thirty-two, heir to a banking and railroad fortune and a senior partner in the firm of Root, Clark, Buckner & Howland, was so upset at the news that he couldn’t work that day. He told his law partner, Elihu Root, Jr., that inaction was intolerable. Two days later, Clark called together some of his friends to discuss what they could do. Clark had noticed an article in the newspaper about an upcoming military training camp for students at Plattsburg, New York. Picking up on the idea, he suggested to his friends that they form a “businessmen’s camp.” The idea met with approval, and by June 14, 1915, Clark had arranged for General Leonard Wood to speak to a packed audience on the subject at the Harvard Club. A veteran of Theodore Roosevelt’s “Rough Riders,” General Wood was an ardent interventionist. Over a thousand lawyers and other professional young men listened as he praised the sacrifices being made in the European trenches and warned that the United States had to prepare itself to join the struggle. Afterward, Bernard Baruch, the Wall Street financier, donated an initial $3,000 to prepare the camp at Plattsburg.

Thousands of circulars and application blanks were soon mailed out to colleges and various alumni lists on the Eastern Seaboard. McCloy may have heard of Plattsburg through one of these fliers, but it is more likely that George Wharton Pepper provoked him into joining the camp. Pepper signed up for the first businessmen’s camp, scheduled for August, and McCloy joined a training session for students beginning on July 6, 1915. “It seemed to me that all the right people went,” McCloy recalled many years later.17 They were certainly an elite group of students: Out of a total of 613 trainees, Harvard boasted the largest contribution with 76, followed by Yale with 62, and Princeton with 48. The rest came from similar colleges, such as Dartmouth and Bowdoin, and a few prep schools, such as Andover.18

Plattsburg was a small town of ten thousand residents. The army camp was located outside the town, on the shore of Lake Champlain and had a breathtaking view of both the Green Mountains and the Adirondacks.19 McCloy arrived on the afternoon of July 5, to be greeted at the depot by a group of army officers and escorted to the camp, where he paid $27.50 for the privilege of four weeks’ training ($17.50 for food and $10 for a uniform).20 After a medical examination, he was taken to a stretch of ground sloping toward the lake where sixteen rows of conical tents had been pitched.

The next morning, he rose at 5:15 A.M. to begin the day with a cold shower, followed by group calisthenics and a quick breakfast. He and his squad, members of Company A, were issued rifles and taught how to care for them. The rest of the morning was devoted to marching drill. Noon mess was wolfed down by the hungry trainees, and then the students were allowed a choice of “voluntary work” in the afternoons. McCloy concentrated on rifle practice and learning to play soldier on horseback. He was good on the rifle range, and terrible on horseback. Some recruits were thrown from their horses so often that they joked it was “aviation” they were learning, not “equitation.”21

At the end of each day, with his buttocks often blistered from the afternoon scrimmage with the saddle, McCloy was moved by a spine-tingling exercise in ceremonial patriotism. As the “colors” were lowered, and after the “retreat” was sounded by bugle, the entire camp came to attention as “The Star-Spangled Banner” was played. “I do not believe anyone in the camp,” McCloy wrote a few weeks later, “no matter how tired or how blue he felt, ever ‘stood retreat’ without having a tiny thrill run up his spine.”22

When the four-week session was over, he requested permission to remain for the businessmen’s camp session, beginning on August 8. He and a few other enthusiastic students, including Archie Roosevelt, one of Theodore Roosevelt’s sons, settled in for another four weeks. He was now in very special company. One major organizer of the businessmen’s camp, DeLancey K. Jay, was a descendant of both John Jay and John Jacob Astor. Jay had recruited “the best & most desirable men” from as far away as Buffalo, Chicago, and Cleveland.23 Standards were extremely high. Of the twelve hundred men who attended the camp that summer, more than 90 percent were college graduates.24 Included were New York Police Commissioner Arthur Woods; Ralph W. Page, son of the U.S. ambassador to London; and Willard Straight, a millionaire then working for J. P. Morgan & Co. The previous year, Straight had founded The New Republic, which, of course, was running articles in support of preparedness.25

There were, indeed, so many men of substantial wealth that the press quickly dubbed Plattsburg the “millionaires’ camp.” It was reported that “the butterflies of Newport and Bar Harbor complained that life was desolate, since the best of their young men were at Plattsburg.”26

McCloy used his month-long “veteran” status to make himself known to a few of these men, and his relationship with George Pepper helped smooth the way. He became friends with Jay J. Scandrett, twenty, a nephew of J. P. Morgan partner Dwight Morrow. He so impressed Morgan partner Willard Straight that he was offered a job in the Philippines with a Morgan-affiliated company. He turned the proposition down.27

The businessmen’s camp routine was similar to what McCloy had just gone through in the previous month—except for the level of propaganda. As one historian later put it, “Plattsburg was not just a military training camp, it was, in a way, a secular retreat for a whole generation. There, amid simple, material surroundings, the upper-class elite underwent a conversion experience of patriotism. . . .”

In the evening, the men sat around fires, listening to army officers talk about the inadequate state of the nation’s defenses. Grenville Clark often spoke, and McCloy was fascinated by the charismatic lawyer’s words. General Wood, who had come to supervise the camp, believed such sessions were as important as the daily rifle drills. The first week, Wood told the men that William Jennings Bryan’s recent assertion that the country could easily be defended by a million citizens springing to arms between sunrise and sunset was “a perfectly asinine statement.”28 America, he warned, could easily be invaded by a relatively small army, only three hundred thousand men.29 Wood was a jingoist and an alarmist, and although he was under orders not to say anything that would undermine the Wilson administration’s official stance of neutrality between the Allies and the Germans, the Plattsburg trainees came to recognize their potential enemy. Reporters heard the men singing this ditty while on the march:

We’re Captain Kelly’s company

We’re neutral to a man

But if we have to lick the Dutch

You bet your life we can. 30

These and other remarks were reported in the daily papers around the country, causing jitters in Washington, and increasing tension between Wilson and Wood. The Plattsburg general then invited Theodore Roosevelt to address the trainees. Roosevelt showed up early on the morning of August 25, wearing his familiar Rough Rider outfit. He spent the day watching McCloy, his son Archie, and twelve hundred other men in the camp perform maneuvers against regular U.S. Army units.

That evening, after supper, McCloy sat on the grass as Roosevelt stood by a campfire and delivered one of his more saber-rattling speeches.31 As the sun set against the Green Mountains, Roosevelt started out by congratulating the men for “fulfilling the prime duty of free men.” He then condemned all “professional pacifists, poltroons, and college sissies who organize peace-at-any-price societies.” The crowd applauded, and when Roosevelt paused and said he would not accept applause from any who didn’t feel a “burning sense of shame” for what had been done to Belgium, the men cheered even more wildly than before.”32 The next morning, the former president’s remarks were front-page news across the country. Public opinion was polarized. Editors like Oswald Garrison Villard of The Nation inveighed against Roosevelt and the entire “warmongering” preparedness movement.

But the youthful McCloy was greatly taken by both Roosevelt and his stirring appeal to the idea of military service. Congress held hearings in which some disgruntled Plattsburg students charged that “rookie” trainees were being turned into hardened militarists. McCloy’s attitude was reflected in an unsigned editorial in the New Republic, probably written by his friend Willard Straight, on “The Plattsburg Idea” of national service: “The associates of this camp do not propose to militarize the American nation. They seek rather to civilize the American military system. . . .”33

Certainly, Plattsburg was a peculiarly privileged form of public service, performed in the company of the nation’s brightest and wealthiest individuals. But that was precisely its appeal: here were privileged men who voluntarily gave themselves over for the national good. This experience gave McCloy a new set of role models, younger versions of his mentor George W. Pepper.

When the camp was over on September 6, McCloy accompanied Pepper up to Bar Harbor, where his mother had gone on her annual pilgrimage.34 After a few weeks’ vacation, he returned to Amherst for his senior year. Once back on campus, McCloy plunged into the “preparedness” debate with a two-thousand-word article in the Amherst Monthly entitled “Why Not the Camp?” Unaware of his painful encounters on horseback, the editors identified McCloy as “connected with the cavalry at Plattsburg.”35

The article demonstrated that he had fully digested Greenville Clark’s campfire sermons. With boyish earnestness, McCloy publicly swore allegiance to the kind of political affiliations to which he would remain constant for the rest of his life. He declared himself a heartfelt patriot, an internationalist, a pragmatist devoted to “collective action,” and a critic of appeasers and pacifists. Echoing both Clark and Roosevelt, he wrote, “I firmly believe that there are times when a man must fight, I believe it as firmly as I believe in loving my mother.” He argued that the violation of Belgium’s neutrality by Germany was one such instance; it was a great crime that had to be punished. Whereas critics of the war inveighed against the senseless slaughter of millions in brutal trench warfare, McCloy made a highly romantic appeal to his fellow students’ sense of self-sacrificing idealism: “Instead of continually referring to the crime of Europe, it should rather be considered a blessing that men should die for the righting of such a crime.”

He fervently defended TR’s militancy: “Theodore Roosevelt said there were some things worse than war. Because Roosevelt said it, strange as it may seem, the statement ipso facto is not wild militarism. Incidentally, if some people wasted less breath calling Roosevelt names and considered more carefully some things that he says, they might accomplish more.”

He attacked pacifists by quoting Christ: “I bring not peace but the sword.” Of passive resistance he wrote, “They say it hasn’t been tried but it would work. They have great faith in it. I have just as great faith that it won’t work, and anything that I can do to hinder that experiment being tried, I’ll do.”

He reasoned with his Amherst peers that “war is an ever-present possibility. This summer war talk was rife. It would have taken but little to plunge the country into war. People would no more have hesitated because of the size of the army than they ever did.” He dismissed the popular idea that either the army officers or Wall Street was pushing the country into war. “The notion,” he wrote, “that it is the military men who make wars is wholly false. They do not vote, they do not urge their views, they simply do what they are ordered to do. The ones that order them are not the group of financiers in a corner in Wall Street either, it is not the President. It is the people in the last analysis. The man in the street in nine cases out of ten would have the country go to war before the officer would.

“Justice never was and never will be provided by the weak,” McCloy concluded. “. . . Crime and intrigue among nations will stop only when nations take a stand against them, and a very decided stand.”36

The article established his reputation in his senior year at Amherst as a leader of the “preparedness” camp, and it expresses a political philosophy that he subscribed to for the rest of his life. Military preparedness in itself was a simple idea, but for men like Teddy Roosevelt, Grenville Clark, and Henry Stimson, it formed the basis for a world-view eventually shared by a whole generation of “Stimsonians.” McCloy bought into this philosophy at an early stage.

In their last year at Amherst, McCloy and Douglas had both inched their averages to above 90, making them eligible to graduate cum laude. Douglas had no clear idea of what he wanted to do next, but McCloy had set his heart on Harvard Law School. He didn’t even bother to apply to any other law school, and was ecstatic when Harvard accepted his application.37

His class yearbook named him a “stellar performer,” but Douglas won the familiar accolade “most likely to succeed.”38 Their collegiate rivalry did not end with graduation. Douglas announced that he would join McCloy for the August session at Plattsburg. There the two friends competed on the rifle range. Douglas, who had grown up in the West handling guns, was an excellent marksman, but McCloy, who had already gone through two Plattsburg sessions, managed to equal his high score of 448 out of a possible 450.39

McCloy was not the only veteran to return to Plattsburg in 1916; 85 percent of the men trained in 1915 came back, including George Pepper, Mayor Mitchel, Willard Straight, the Roosevelt sons, Hamilton Fish, Jr., and Elihu Root, Jr. One notable newcomer was former Secretary of War Henry Stimson, forty-nine, who was given the temporary rank of acting lieutenant and allowed to command some cavalry troops. (Though Stimson was practically blind in one eye, he shot well, and the doctors obligingly pronounced him fit for active service.) It is quite possible that Pepper introduced “Lieutenant” Stimson to “Lieutenant” McCloy sometime during their cavalry exercises, but there’s no evidence that they established any memorable relationship.40

It was a much larger camp than in 1915; more than seven thousand trainees went through the program that summer. President Wilson had come around to endorsing the “Plattsburg Idea” the previous November, saying, “We have it in mind to be prepared, not for war, but only for defense. . . .”41 General Wood, however, had in mind something more when he wrote a friend about the August camp: “We are putting over the sentiment for universal training and perhaps that is the most important thing we can do.”42 Wood believed war was a certainty. And from the perspective of many of the men stomping through the mud of Plattsburg, there was already evidence that it had arrived on American shores. On the night of July 29,1916, a week before Wood wrote his friend about the need for a draft, a terrific explosion tore apart Black Tom Island in New York. Millions of rounds of ammunition and other explosives bound for the Russian front were destroyed, and the newspapers reported that the police suspected sabotage. As he left Plattsburg on September 6,1916, for Harvard, McCloy could not help wondering how long he would be left alone to study the law.



CHAPTER 3
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Harvard Law School and the War Years: 1916–21

“In the synthesis of thinking that must shape the Great State, the lawyer is in many ways the coordinator, the mediator. . . .”

FELIX FRANKFURTER

Harvard Law School has been called a republic within the republic, a high citadel and a clearing house for the Establishment. To study law at Harvard qualifies one to become part of the governing mechanisms of the American state, and the friendships students form open doors for the rest of their careers. For McCloy, Harvard was the final stepping-stone into the Establishment. It made him part of a tradition that included men like Henry Stimson, Elihu Root, and Oliver Wendell Holmes, Jr.

“I have a quasi-religious feeling about Harvard Law School,” Felix Frankfurter once said. “I regard it as the most democratic institution I know anything about. By ‘democratic,’ I mean regard for the intrinsic and nothing else.”1 Frankfurter was only thirty-three in 1916, when McCloy arrived on campus. A Jewish immigrant, the son of a cloth peddler in Manhattan, Frankfurter was awarded a professorship in 1914, a move embodying Harvard’s commitment to pure meritocracy. But the flip side to this egalitarianism was a seductive elitism.2

The rules of the game were simple: “What mattered was excellence in your profession,” recalled Frankfurter, “to which your father or your face was equally irrelevant. And so, rich man, poor man were just irrelevant titles to the equation of human relations.”3 What mattered to a first-year student was making the Harvard Law Review, an honor determined strictly by the year-end examinations. The competitive pressure on McCloy was intense. He was both awed and intimidated by Harvard, and compared his move from Amherst to Cambridge to traveling from the Greek provinces to the sophisticated atmosphere of ancient Athens. “I had to work harder than everyone else there,” McCloy recalled. “I wasn’t as smart. . . . All those boys from Groton and Exeter had a better education than I did at Peddie.”4

One of his Amherst classmates, Homans Robinson, the son of a Springfield, Illinois, lawyer, also entered Harvard Law that year, and McCloy decided to share a room with him. They paid $50 per month for a room in a private home off campus.5 Charles A. Wolfe, another first-year student, took the only other room in the house, and the three of them worked hard that year to keep up with their studies. “The first year there’s a preoccupation with survival,” Frankfurter recalled of his own Harvard christening, “and you don’t know, nobody knows how good he’s going to be at anything in a contest in which he hasn’t been tested.”6

McCloy earned a little extra cash and the occasional steak dinner by washing dishes at a steak-and-seafood house in Boston called Durgin Park.7 He, Robinson, and Wolfe socialized very little. Whereas many men joined one of the traditional “law clubs,” where one could have a substantial dinner, they took most of their meals at Memorial Hall, the cheapest eating place on campus. McCloy played a little tennis with a few of his fellow students, including Wallace C. Chandler, another first-year man, whom he regularly beat.8 But for most of that year, he was hard-pressed to keep up with his studies.

Harvard had been the country’s foremost law school for nearly two generations when McCloy arrived in 1916. Founded in 1817, the school came into its own in 1870, when a young lawyer named Christopher Columbus Langdell was appointed dean. Langdell conceived the “casebook method” of teaching law. Until then, students had listened to abstract lectures on the principles of law, and after a year or two were graduated. Langdell’s Socratic approach required a student to read up on a particular case and be prepared to dissect it under close questioning from his professor.

By 1916, the school’s staff included such noted legal scholars as Joseph H. Beale, Samuel Williston, Eugene Wambaugh, Edward H. Warren, Austin Scott, Frankfurter, and Roscoe Pound. The last had been appointed dean in March 1916. McCloy studied with all of these men. Pound, who wore a green eyeshade, taught torts and equity. Williston handled commercial contract law, Scott did trusts, Beale lectured on taxation and “conflict of laws,” and Frankfurter covered criminal law, jurisdiction and procedure of federal courts, and municipal corporations.9 Williston wrote what is still considered the bible on contracts; McCloy later said he was “the best contracts man ever.”10

They were all towering figures in the legal community, but McCloy’s favorite professor was Beale.11 Beale and Williston, both of whom had been on the faculty since 1890, represented the “entrenched common-law tradition.”12 This conservative school of legal thought was under severe attack at the time from such “radicals” on the faculty as Frankfurter and Pound, the nation’s leading proponent of the “sociological-jurisprudence” movement. Frankfurter thought of himself and Pound at the time as infiltrating Harvard with a “Trojan horse of what [Learned] Hand calls our ‘heretical thinking.’ ”13 McCloy gravitated toward the traditional camp. Perhaps Beale’s orderly, logical approach to the law appealed to his mind. Frankfurter thought Beale “dogmatic” and complained, “He could straighten out the greatest confusion. Everything had to fall in its place. He didn’t allow for any untidiness, and of course the law is as untidy as life with which it deals. . . .”14

Frankfurter was not a favorite of McCloy’s. “He only paid attention to the bright students,” McCloy recalled, “the ones sitting in the front row. . . . Frankfurter never paid attention to those in the back. I later used to chide him about how he ignored us.”15 Frankfurter’s favorites were those like Dean Acheson (a year ahead of McCloy), Leo Gottlieb, and Archibald MacLeish, who were quick-witted, articulate and self-confident. They sat in the front row, willingly taking the brunt of Frankfurter’s hard-edged banter. They were also invited back to the professor’s home for afternoon tea sessions where the conversation often turned to politics. But this was not McCloy’s experience; sitting in the back rows, he was one of those who, even if he did get called upon by Frankfurter and gave a partially correct answer, would promptly be upstaged by someone from the favored front row.16

McCloy’s other classes were led by equally demanding personalities. Professor Edward H. “Bull” Warren, who taught property law, demanded that students reply to his queries with accurate, tersely stated summaries of all the facts in a case. He once called upon an unprepared student who replied incoherently at great length. Warren let him finish and then said, “Sir, that was a splendid example of a diarrhea of facts and constipation of ideas. I hope you haven’t ordered your shingle, for you won’t need it.”17

If the regimen was brutal, it was also seductive. After a few months, McCloy found himself, in Frankfurter’s words, being “sucked into the law by the very atmosphere of the place.” He patiently read the casebooks and suffered through the Socratic classroom confrontations. “I had to run as fast as I could to keep up,” McCloy recalled.18 His long first year was neither distinguished nor dishonorable; it was, in fact, a familiar Harvard story. The precocious Frankfurter himself had spent the first few months of his own Harvard Law student experience muttering, “This is too fast a crowd for me.”19 Initially intimidated by both the faculty and his fellow students, McCloy just missed making the Harvard Law Review by the end of the year. He was disappointed, but the competition had been fierce. Dean Acheson and Archibald MacLeish made the Review, and so too did Donald Swatland, a brilliant classmate with whom McCloy was on friendly terms.

There had also been distractions to take his mind away from the law books. The war news from Europe in 1917 was increasingly ominous, and McCloy felt sure that he would soon be in uniform again. Although the Harvard Crimson and other student publications in 1915 had criticized the preparedness movement, the university’s president, A. Lawrence Lowell, was an early convert. Feelings ran high on the campus between the pacifist and preparedness camps. One law student remembered with some bitterness, “If you were pro-war, you were a hero. If you were a pacifist, which indeed I was, you were just a no-goodnick.”20

Frankfurter was no pacifist, but he thought the preparedness movement was financed by big business and influenced by “sinister, ignorant forces.” He thought the worst of McCloy’s commanding general at Plattsburg: “The preparedness views of Leonard Wood make me wholly impatient—he has no vision about this country that goes beyond a German General’s.”21

On this as on many other issues at Harvard, Frankfurter was in the minority. By the summer of 1916, the university had established a Reserve Officers’ Training Corps (ROTC) undergraduate course for the next academic year.22 When President Wilson finally asked Congress for a declaration of war in early April 1917, the campus quickly began to look like a military garrison. Hundreds of ROTC students were immediately sent off to Plattsburg. McCloy was ordered to return to Plattsburg by the afternoon of May 14, 1917.23

As a three-time veteran of the camp, McCloy thought himself professionally superior to most of his peers, who were in the greatly expanded camp for the first time. Hoping to win a commission in the regular army by the end of the summer, he decided to specialize in field artillery. “The work is getting more and more complicated,” he wrote his mother in June. “We have exams each day on the stuff and I am not getting along any too well on them. My chances are pretty slim in this game for a commission at the end of the camp.. . . So I guess my chances of getting to France with the 1st shift are thin.”24

He may always have felt he had to work harder than most, but he invariably succeeded. On August 15, he won a provisional commission as a second lieutenant in field artillery, and by the end of the month was temporarily assigned to the 19th Cavalry. Anna must have been relieved when, instead of being shipped off to the front on the “1st shift,” her son was assigned to Fort Ethan Allen in Vermont.

For the next nine months, McCloy was shuttled between various army camps and kept busy on training exercises. He wrote his mother frequently, thanking her for the little parcels she mailed containing chocolate, apples, and various other foods. Once she sent him a warm quilt and told him to sew the sides together to make a sleeping bag. McCloy demurred, writing, “Sleeping bags are usually a nuisance. They get so sweaty. . . .” He worried about his mother as much as she did about him. When Anna was looking for a new place to live in Philadelphia, he wrote her, “Do promise me that you will get a good place. I’ll give you something out of each month’s check that will help out. . . . If you only knew how much better I’d feel if you were well fixed.”25

More than anything else, he was impatient to get across the Atlantic Ocean, and gave much thought to acquiring the right equipment for every contingency. In March 1918, he wrote Anna from Charlotte, North Carolina, and instructed her to pay $125 for his own private riding saddle. “When I leave for France,” he explained, “I want to feel fully equipped for anything that may happen. . . .”26 This was a considerable expense for Anna, but she promptly sent him the saddle.

His saddle worries were quite genuine. Though he still lacked grace atop a horse, his usual persistence again caught the eye of one of his superiors. His commanding officer, Brigadier General Guy H. Preston, ran into him just after a long ride. “One day at Fort Ethan Allen,” Preston wrote McCloy years later, “I walked behind you after you had been riding and I could see blood all over your pants. I said to myself that any son of a bitch who could keep riding with that much pain must be a damn good officer.” Preston asked McCloy to serve as his aide-de-camp, a coveted position in any army. When he pointed out to the general that the army hadn’t issued him orders for the job, Preston snapped back, “Pay no attention; I’m certified to have an aide.” Such informality resulted in McCloy’s being carried for some months on the official army lists as AWOL.27

General Preston, fifty-three, was a gruff career cavalry officer with an earthy sense of humor. When McCloy met him, he was organizing a field-artillery brigade, explaining, “I learned what a trajectory was while pissing against the schoolhouse wall.”28 He regaled his aide with stories of his battles in the Dakotas with the Sioux Indians. (In December 1890, Second Lieutenant Preston was “commended” for his “courage and endurance” at Wounded Knee, where at least 153 Sioux men, women, and children were massacred.) McCloy always remembered him as the general who “fought the Indians on the Plains,” and years later would underline this aspect of his CO’s career to emphasize how few years separated America, the global power, from America the conqueror of Indians. As a nineteenth-century cavalry officer, Preston believed in America’s manifest destiny. With the Indians pacified, he had remained in the cavalry and later served in the Spanish-American War. McCloy grew very fond of Preston; over the years, the general became a father figure—to the point where Preston began signing his letters to him, “Love, Dad.”29

Preston and McCloy shipped out for France with the 160th Field Artillery Brigade in late July 1918. Stationed in the Toul sector with the Second Army, McCloy didn’t see action until October and November. Even then, he recalled, his “combat service was rather drab.”30 His unit lobbed artillery shells against Germans positioned across the Moselle River for several weeks. The Armistice was signed just before he and his men were to assault the city of Metz.

On Armistice Day, November 11, 1918, McCloy was sitting with Preston on the parapet of a trench outside Metz, watching French prisoners being released by the defeated Germans. During the next few months, he served in the army of occupation, and saw a good bit of Germany. On March 1, 1919, he was transferred to General John J. “Black Jack” Pershing’s headquarters at Chaumont. By this time, Preston had introduced him to all the leading figures of the American Expeditionary Force, including General Pershing, Colonel George C. Marshall, and Colonel Douglas MacArthur. He also introduced him to the best-known hero of the war, Colonel William J. Donovan. The winner of a half-dozen medals, including the Congressional Medal of Honor, Donovan had already been named by the newspapers back home as “Wild Bill.” “He had the mark of bravery and leadership written all over him,” McCloy later recalled. “I remember how much I then envied him, his elan, his spark, and his record.”31

Occupation duty at Chaumont left some time for recreational activities, and, characteristically, McCloy was still trying to “run with the swift.” On the tennis court, he frequently played with some of France’s most celebrated pros. One day he had a chance to play with a rising young French champion, Suzanne Lenglen. Later that year, Lenglen became a Wimbledon champion. Known as “The Goddess,” she was rather short-tempered, and on those rare occasions when she felt herself about to be beaten, she might sometimes abruptly walk off the court. This time, McCloy was down four games to love when General Pershing himself walked into the bleachers to watch the play. “Why, he was my commanding general,” remembered McCloy. “I just set to work, serving very hard, running to the net, calling the ball very close, doing whatever I could to win. When I pulled even with her four games to four, she just turned and walked off the court.”32

At the end of June 1919, McCloy was promoted to the temporary rank of captain, and then shipped home with Preston. His mentor tried to persuade him to make a career of the army. McCloy stood in awe of professional military men like Marshall, Donovan, and MacArthur. But his two years away from Harvard had not shaken his ambition for a legal career. Sitting in Camp Lee, Virginia, waiting to be discharged, he opened a few of his old law books. “One evening McCloy came to eat with me at my camp table in the mess hall,” Preston wrote later. “I saw he was preoccupied. Finally he exclaimed, ‘General, that abstract law is beautiful stuff!’ I glanced at him and saw his face was radiant as an angel’s. I said at once, ‘Mac, I’ll never again ask you to stay in this man’s army. Your destiny is too manifest.’ ”33
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Harvard had changed. Enrollment had dropped from a high of 857 when McCloy left in 1917 to a low of 68 just before the Armistice.34 The elitist luncheon clubs had so shrunk that most were completely disbanded. Ten thousand Harvard men had served in the war, half as officers.35 The students who returned were older and impatient to get on with their careers. McCloy rented an apartment in Cambridge, and his mother decided to move from Philadelphia to take care of him. Anna was now fifty-five, and for the rest of her long life she frequently lived with her son. Finances were tight as usual, so he made a little extra money teaching squash and handball as he resumed his studies. “At first it was not easy,” McCloy recalled. “In fact, it seemed dull, terrible to be sitting in a classroom, reading and rereading cases after having commanded a field artillery battery in the greatest war in history. The studies didn’t seem to bear much relationship to the war. Gradually, however, I caught on.”

Politically, the postwar mood turned nativist and reactionary, and the country was becoming polarized by a growing and militant trade-union movement. Attorney General A. Mitchell Palmer warned that a “blaze of revolution” threatened to destroy American life, “licking the altars of churches, leaping into the belfry of the school bell, crawling into the sacred corners of American homes, seeking to replace marriage vows with libertine laws, burning up the foundations of society.”36 In January 1920, when Palmer arrested more than five thousand suspected “radicals” in over thirty cities around the country, Frankfurter and a group of his colleagues in the law school condemned the warrantless arrests. Frankfurter and Zachariah Chafee, Jr. an assistant professor since 1916, wrote a brief that was instrumental in obtaining the release of some of those arrested. Chafee wrote a Harvard Law Review article in April 1920 that vigorously criticized the government’s prosecutions under the Espionage Act. And when the Supreme Court upheld the convictions anyway, Frankfurter, Chafee, Pound, and a number of other Harvard Law School personalities signed a petition for clemency addressed to President Wilson.

Such controversies spilled over into the student body, where opinion became just as polarized. The Harvard Advocate was filled with articles reflecting the views of the two camps, described as “those who would like to see all the Reds and near-Reds dangling from lamp posts, and those who believe that free speech is an absolute right. . . .”37 But McCloy was only a witness, never a participant in these political arguments. Not part of Frankfurter’s favored inner circle, he had no personal involvement in the professor’s political battles. Unlike Dean Acheson, who under Frankfurter’s influence emerged from Harvard Law School a Democrat, McCloy distrusted the trade-union movement and counted himself a Roosevelt Republican. He no doubt agreed with an April 1920 editorial Archie MacLeish wrote on “The Liberalism of Herbert Hoover.” Hoover’s brand of liberalism had no “old World” roots, papered over “class lines,” and was thoroughly American in its emphasis on individual “opportunity and flexibility.” Hoover was a liberal, wrote MacLeish, “who has not forgotten that liberalism signifies progressive reform, and that in progression there is present the idea of development out of things that have been.”38

College men in general greatly admired Hoover’s career, and this was particularly true of war veterans who were hearing of his efficient war relief operations in postwar Europe. Hoover’s reputation for an “open-minded ability to find constructive remedies for grievous situations” had caused his name to be bandied about as a possible presidential candidate by the spring of 1920. But no one seemed to know whether the great engineer was a Republican or a Democrat. In the event, Warren Harding was nominated by the Republicans, with Calvin Coolidge, an Amherst man, as his vice-president. McCloy voted Republican.

Politics did not absorb much of his attention at Harvard. McCloy was, as usual, spending more time than most of his classmates poring over the case histories. Outside the classroom, he began to take tutoring jobs to earn a little more money for tuition. During the summer of 1920, he took his mother up to Mount Desert Island and, instead of chopping wood for George Wharton Pepper, hired himself out as a tutor of history and law. One day Anna urged him to approach the Rockefellers for a job. In 1910, John D. Rockefeller, Jr., had bought a majestic mansion of solid Maine granite perched atop a cove at Seal Harbor. The estate, called the Eyrie, had 104 rooms and a manicured Oriental garden surrounded by a fence adorned with tiles shipped from the Great Wall of China.39

Such a formidable setting would have led any young man of McCloy’s background to hesitate. But Anna insisted that there was no harm in presenting oneself at the front door and asking for employment. She had knocked on many such doors in the course of soliciting clients. McCloy climbed the hill to the Eyrie three times before he “had the nerve to ring the doorbell.”40 When he told the butler his business, he was curtly informed that the Rockefeller sons already had tutors, and the door was slammed in his face.

This humiliation was only momentary. By the end of that summer, he was teaching the young Rockefellers sailing in the little harbor below the Eyrie. Rockefeller, Jr., was forty-six years old and had five sons and one daughter, Abby, who was seventeen at the time. John D. 3rd, Nelson, Laurance, Winthrop, and young David ranged in ages from fourteen to five. It was a fleeting relationship, but it set the terms for what turned out to be a lifelong association with the Rockefellers. David was so young at the time that he would scarcely remember the episode. But in the eyes of the other boys, McCloy would always seem a teacher, a mature figure, closer in authority to their father’s generation than to their own. In later years, McCloy always referred to Junior as an elder due the greatest respect, whereas the sons were etched in his mind as those youngsters he had taught sailing so many years ago.
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Back at Harvard for his last year, McCloy concentrated on corporate or commercial law, and relished courses with Austin Scott, a vivacious, intense young professor who paced neatly back and forth in front of his class as he lectured. At the age of thirty-seven, Scott was already probably the country’s foremost legal scholar on trust law, a relatively new and exciting field. The Standard Oil trust controlled by John D. Rockefeller, Sr., had been broken up only a decade earlier. Since then, corporate executives had been paying their lawyers to ensure that they did not become the targets of antitrust legislation. McCloy enjoyed the problem-solving aspects of the trust cases he studied; corporate law seemed more concrete than the subjective and highly political legislative and constitutional law taught by professors like Frankfurter and Chafee.

His ambition was to seek a job with a large Philadelphia firm specializing in corporate work, an intention that Frankfurter would have scorned. Private practice, Frankfurter wrote in 1913, “means putting one’s time in to put money in other people’s pockets.”41 Frankfurter’s prejudice was in part affected by his own early experiences with anti-Semitism on Wall Street. But he had also hated the work and had jumped at the opportunity to work for Henry Stimson as an assistant attorney general. He encouraged his brightest students to do the same, arguing that no corporate lawyer could affect the public interest.

Frankfurter’s mentor, Justice Louis D. Brandeis, took another view. Brandeis had made himself a millionaire working for some of the country’s major corporations. He strongly believed that in a democratic society lawyers in particular were trained to distinguish the public interest from the narrow private interests of the moment, and that knowledge of the law made it possible for them to rise above petty, material interests. Far from saying, as Frankfurter did, that a lawyer could not serve the public interest while working for a corporation, Brandeis merely complained that too many lawyers in modern society were suspending their judicial good judgment and independence of mind.

In the spring of 1905, Brandeis chastised an audience of Harvard Law students, including Frankfurter: “Instead of holding a position of independence, between the wealthy and the people, prepared to curb the excesses of either, able lawyers have to a large extent, allowed themselves to become adjuncts of great corporations and neglected the obligation to use their powers for the protection of the people.”42

The difference between Brandeis and Frankfurter was ultimately one of temperament. Before joining Harvard’s faculty, Frankfurter had written himself a memo justifying the move. Among other things, he suggested, “In the synthesis of thinking that must shape the Great State, the lawyer is in many ways the coordinator, the mediator, between the various social sciences.” Citing the “easily accountable dominance of the lawyer in our public affairs,” he speculated that only to lawyers would fall the task of mediating between the powerful private and public interests characteristic of any modern industrial society. The battles ahead would center on the “shaping of a jurisprudence to meet the social and industrial needs of the time. . . .”43

McCloy left Harvard with ideas about his new profession not so dissimilar. Like Frankfurter, he saw his role as an impartial mediator, objective, rational, and capable of discerning the greater public interest. Unlike Frankfurter, he saw no conflict between this and working for large corporate interests. In the spring of 1921, he graduated with more than respectable marks and left to seek work in Philadelphia.



CHAPTER 4
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Wall Street: 1921–30

“Brilliant intellectual powers are not essential. Too much imagination, too much wit, too great cleverness, too facile fluency, if not leavened by a sound sense of proportion are quite as likely to impede success as to promote it.”

PAUL CRAVATH

McCloy’s role model was still George Wharton Pepper, and upon returning to Philadelphia he went straight to the distinguished lawyer and asked for a job. Pepper’s firm, Pepper, Bodine, Stokes & Schoch, was the leading firm in the city. Pepper’s senior partner, Bayard Henry, had founded the prestigious Lawyers’ Luncheon Club, and the firm represented some of Philadelphia’s leading corporations. In a few months, Pepper, fifty-four, would be appointed to the U.S. Senate seat then occupied by a dying Boies Penrose, boss of the Republican machine in Pennsylvania for the last twenty years. To Anna it only seemed natural and right that her son should go to work for her late husband’s colleague. Pepper had already taken into the firm Ernest Scott, the son of the late Dr. Al Scott, her husband’s close friend.

Pepper was friendly and polite as ever, but he bluntly told McCloy, “Now, listen John, I know your family well. When your mother wanted to send you away to school, I was against it. I didn’t think she could afford it. I was wrong about that, but I am not wrong about this. I know Philadelphians. It is a city of blood ties. You have good grades, but they don’t mean anything here. Family ties do. Even when I started out here it was difficult and slow. It would be impossible for you. You were born north of the Chinese Wall, and they’ll never take you seriously in this town. In New York, however, your grades will count for something.”1

Years later, McCloy would remember this little sermon from his Philadelphia patron word for word and smile. He knew right away that Pepper was not snubbing him; it was the city. There was no point wasting the formative years of his legal career in a city that would never really accept him. McCloy didn’t brood about it for a minute, but the same day, after informing Anna of the discouraging interview, he took the train to Manhattan—and left behind the Chinese Wall forever.

It might not have seemed the best of times to look for a job. The years 1920–21 were years of serious recession. Unemployment throughout the 1920s never fell below 5 percent, and during the ‘21 recession it was much higher.2 When the Republicans elected Warren Harding to the White House, the Federal Reserve clamped down on post-Armistice inflation. Government food-relief operations in Europe were halted, and the price of U.S. wheat plummeted. Whole sectors of the economy were in trouble, including such blue-chip industries as railroads and steel.

But when businesses falter, America’s lawyers find their offices overflowing with clients in need of sound legal advice. McCloy made the rounds of all the major New York firms and received seven or eight offers. He accepted a position as an associate with Cadwalader, Wickersham & Taft, because “it was a very prestigious firm. There was George Wickersham, the former attorney general, and Henry W. Taft, the brother of the president.”3 The business community regarded the firm as particularly well qualified to defend corporations from antitrust suits; Wickersham, who as attorney general for four years under President Taft had vigorously prosecuted monopolistic behavior, now used his talents on behalf of the defendants.

There were more than a dozen associates and thirty-four nonlegal staff, making the company one of Manhattan’s earliest law factories. In 1921, the firm collected $734,278 worth of fees, 31 percent of which was used to cover expenses. That left a hefty pretax profit of $506,652 to be divided among the eight partners.4 Cadwalader was doing well, and the potential rewards if McCloy made partnership were considerable.

But from the beginning he found the pace at Cadwalader “slow” and the firm’s atmosphere “very traditional.”5 McCloy gravitated toward the corporate and securities work supervised by William Lloyd Kitchel. Because many of Kitchel’s clients were troubled railroads, McCloy found himself specializing in this field.

His annual salary of $1,000—plus bonus—was good money in 1921. Real income in 1920 had risen less than 5 percent above the rates for 1899. The subway fare was a nickel, first-class postage was 2 cents, and a seven-course meal could be had at a number of Italian restaurants in Greenwich Village for $1.10.6

Because he wanted to be as close as possible to the West Side Tennis Club, McCloy rented a bachelor’s room from a family in Forest Hills. Next door lived a professional tennis coach who befriended McCloy and used him to warm up the women pros.7 He once won a set in an informal match from another native Philadelphian, William Tilden, Jr., the reigning Wimbledon champion, who was turning tennis into a big-money spectator sport. McCloy talked up his little victory and won the reputation on Wall Street as the lawyer who had beaten “Big Bill” Tilden.

On some evenings, McCloy visited Manhattan’s flourishing speakeasies in the company of a pint-sized, somewhat impish little man named Benjamin Buttenwieser. “Benny” was five years younger, born, in his own words, “Not with a silver spoon in my mouth, but platinum.”8 He had graduated from Columbia University in 1917, at the age of seventeen, and though he had wanted to become a poetry professor, his family persuaded him to work as a clerk-runner for Kuhn, Loeb & Co., the investment-banking house that rivaled the House of Morgan. McCloy met Buttenwieser in the course of working for Cadwalader on a Kuhn, Loeb railroad receivership.

With his dark, bushy eyebrows and wide, easy grin, Buttenwieser made up in zest and energy what he lacked in physical stature. His bristling self-assurance and easy nonchalance charmed McCloy. They began to double-date around town, taking their women to the theater and then to a nightclub for some dancing. By his late twenties, McCloy had lost almost all the hair from the top of his head. He had a stocky frame, but his weight was all muscle and he was quick on his feet. He did not exactly cut a debonair figure, though he was nevertheless handsome in a pleasant sort of way. His self-assurance, his easy smile, and the brightness in his eyes suggested to women that this was a man who knew his way about town.

The early twenties were exciting years to be a young lawyer in New York. Beginning in 1919 with the formation of the General Motors Acceptance Corporation, Americans were learning how to buy on credit everything from cars to furniture. After the 1920–21 recession, the economy boomed, and lawyers could not help benefiting. The Cadwalader firm’s revenues jumped more than $200,000 in 1922, to $942,879.9

McCloy was also witnessing an intellectual renaissance in the city. A half-dozen new book-publishing firms were established, The New Yorker was founded, and in 1921 the Council on Foreign Relations was created by a group of New York lawyers and investment bankers. The Council eventually became a second home to McCloy, but at the time he was still too young to join its ranks. He was, however, well aware of its activities; his boss, George W. Wickersham, was chairman of the board. Other, more senior Cadwalader men were active members of the Council and such private clubs as the Metropolitan. For the moment, McCloy confined himself to a membership in the New York City Bar Association, which maintained a plush parlor and library in midtown.

[image: Image]

Much of McCloy’s work at Cadwalader involved railroad receiverships or working to protect Cadwalader’s corporate clients from antitrust or regulatory actions by the federal government. Typically, this meant burying the government lawyers in mountains of paper. In one case, involving Bethlehem Steel’s acquisition of a rival steel company, McCloy inundated the Federal Trade Commission with fourteen thousand pages of testimony. The Supreme Court eventually upheld the merger, which helped accelerate a trend toward large corporate mergers. The Bethlehem Steel case also gave McCloy the opportunity to work with several senior lawyers from Cravath, Henderson & de Gersdorff. He liked what he saw of the Cravath men: Carl de Gersdorff and Hoyt Moore were extremely hardworking and demanded as much from their associates. McCloy’s Harvard Law classmate Donald Swatland, a Cravath man who had assisted him on the reorganization of the bankrupt Denver & Rio Grande Railroad, began to encourage McCloy to switch firms.

McCloy was tempted, in part because his speakeasy companion Benny Buttenwieser had been introducing him to the select world of Kuhn, Loeb, which was invariably represented by Cravath and had its offices in the same building.

By 1920, when the patriarch of the firm, Jacob Schiff, died, Kuhn, Loeb was second only to the House of Morgan; over the years, it had syndicated some $10 billion worth of loans for various corporations and governments all over the world. When Buttenwieser showed McCloy around the office in the early 1920s, there were only five resident partners: Otto H. Kahn; Mortimer L. Schiff, Jacob’s son; Jerome J. Hanauer; Paul M. Warburg, who had married a Loeb daughter; and Felix M. Warburg, who had married Jacob Schiff’s only daughter, Frieda. None of these names were unknown to McCloy; indeed, he had met Felix and Frieda Warburg and their four sons and one daughter during a summer at Bar Harbor. His mother had occasionally done Frieda’s hair those summers.

Buttenwieser and his peers at Kuhn, Loeb referred to themselves as part of “Our Crowd,” or the “One Hundred,” to differentiate themselves from the “Four Hundred” families of New York’s gentile social elite. The Loebs, Kuhns, Warburgs, Buttenwiesers, Altschuls, Lewisohns, Lehmans, and other “Our Crowd” families traced their origins to Germany and were in one way or another part of New York’s clannish Jewish banking community.

Though not members of “Our Crowd,” two younger Kuhn, Loeb men that McCloy met were remarkable personalities in their own right. Both Lewis L. Strauss and Sir William Wiseman were to become lifelong friends. Strauss had served as Herbert Hoover’s secretary during the war and came to Kuhn, Loeb in 1919. As for Wiseman, McCloy was intrigued to learn that this British gentleman had been the head of London’s intelligence operations in North America during the war. Wiseman had set up an elaborate network of British agents, largely to counter the effort of German saboteurs to slow the shipment of war supplies to Britain. After the war, he decided to remain in New York, and in 1921 joined Kuhn, Loeb.

Young men like Wiseman and Strauss had lunch with people like Robert Cecil, the English lord and Tory politician, and William Randolph Hearst, and made deals every day worth hundreds of thousands of dollars.10 McCloy was strongly attracted by the idea of working with such wealthy and influential Cravath clients. He also wanted work that involved traveling abroad. Much of Kuhn, Loeb’s business was syndicating war reconstruction loans for Europe, and Cravath handled all these transactions. So, after three years with Cadwalader, on December 1, 1924, McCloy moved just around the corner into Cravath’s offices at 52 William Street. He was now part of the exacting “Cravath system.”
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Temperamentally, McCloy already fit the Cravath mold. Neither brilliant nor easily distracted by his imagination, he instinctively exercised the qualities that Paul Cravath had spent a lifetime inculcating into a generation of young lawyers: a relaxed common sense and an intuitive grasp of the proportion of any problem thrown his way.

Until Cravath came along, law partnerships had been an informal, fluid collection of lawyers who came and left on whim. Instead of seeking new partners by enticing lawyers with established reputations, Cravath intended to create an institution capable of perpetuating itself by training its future partners from within its own ranks. He planned to hire each year a few of the best law-school graduates from Harvard, Yale, and Columbia. To qualify, these men usually had to be Phi Beta Kappa and law-review editors.

Cravath abolished the practice, still common at the time, of having unpaid clerks in the office study the law in preparation for passing the bar. Cravath actually paid his law clerks a regular salary, starting at $50 a month in 1908.

These clerks were molded and trained under the close supervision of a Cravath partner. Robert Swaine, a partner since 1917, described the discipline in the firm’s privately printed history: “Under the ‘Cravath system’ a young man watches his senior break a large problem down into its component parts, is given one of the small parts and does thoroughly and exhaustively the part assigned to him. . . .”11

After a few years, it was either up or out. If an associate failed to make partnership after a period of five or six years, he was let go to make room for others. Unlike Cadwalader, Cravath hired no associates, let alone partners, because of their familial connection to members of the firm. No Cravath men were to have any financial connection to the firm’s clients, since that might impede their objectivity. The firm was not to traffic in anything so petty as “political influence.”

All of this appealed to McCloy, who had found quite different assumptions about the law prevailing at Cadwalader. He liked the idea of practicing “pure law” inside Cravath’s meritocracy. Even so, it was unusual for Cravath to recruit a lawyer from a rival firm. Perhaps Cravath decided to make one of his exceptions to the “system” because McCloy had been sponsored by Don Swatland, who was just a year away from becoming a partner himself. Another factor was that Cravath’s partners were swamped with work generated by the economic boom of the 1920s; they desperately needed some experienced men. As at Cadwalader, McCloy’s clients were investment bankers, corporations such as Westinghouse, the Radio Corporation of America, Bethlehem Steel Co., and a variety of railroads. In his first year with Cravath, McCloy earned about $3,500, surpassing what his father had been making at his death in 1901.

A year before McCloy joined in 1924, the firm had only five experienced partners: Paul Cravath, Carl de Gersdorff, Hoyt Moore, Robert Swaine, and Douglas M. Moffat. In the following year, three more partners were named, and in the next five years, the firm expanded from thirty-three associates serving eight partners to forty-six associates serving thirteen partners. The nonlegal staff grew from seventy to 104. An office manager was appointed, and the antiquated practice of copying all outgoing letters into letterpress books was abandoned. In 1927, a Paris office was opened to handle the firm’s increasing business in foreign securities. Cravath was clearly not a stagnant place for an ambitious young lawyer.

Paul Cravath, sixty-four in 1925, ruled the firm much as he had since 1906, as, in the words of Francis T. Plimpton, an “absolute Czar.”12 Six feet four inches tall, and weighing 240 pounds, Cravath intimidated anyone who came within his view. His piercing eyes were set behind a pair of gold-rimmed pince-nez, and his massive head was topped by a shock of iron-gray hair. He made no pretense of simplicity, but dressed expensively, almost like a dandy. His temper was fearsome, and he never hesitated to display contempt for his inferiors. J. D. Robb, a young associate at the time, recalled, “There were two very formidable figures who used to be seen on Wall Street: J. P. Morgan and Paul D. Cravath, and their derby hats, unlike ours which were nicely rounded, were flat-topped. Their very presence emanated power and instilled awe.”13

Early in his career, Cravath had established a reputation as a lawyer with the mind of a businessman. He cultivated business leaders like George Westinghouse and Jacob Schiff, and soon both Westinghouse Electric and Kuhn, Loeb were his clients. In the years of Teddy Roosevelt’s “trust-busters,” Cravath became nationally known as a defender of the robber barons. The Hearst newspapers called him a public malefactor. The New Yorker wrote, in mock sympathy, “Those were bitter days for Cravath.. . . He became, for the public, a symbol of rapacious Capital.”14 John W. Davis, later a Democratic presidential candidate, decided in 1917 against becoming a Cravath partner in part because he thought the firm “distinctly the counsel for the predatory rich.”15

By the time McCloy arrived at the firm, Cravath had somewhat mellowed in both temperament and reputation. Swaine wrote, “The Cravath who returned from World War I was a much more human person than the prewar Cravath. His role during the war was that of an advisor, constantly seeking to reconcile the differing points of view of strong men of vigorous personalities. He acquired tolerance. He learned that few men are unfailing in their judgements and he became less sure of his own and less insistent that everything be done his way.”16

He also began to develop some interests outside the law, interests becoming a man who was now taking statesmanlike positions in the public debate over the League of Nations, the World Court, and the settlement of European war debts. Like Henry Stimson, Cravath thought “men of wealth and power had special obligations to the community. . . .” In Cravath’s case, he began to think of himself as a steward of the country’s foreign policy. When the Council on Foreign Relations was organized in 1921, Cravath became a director and vice-president. He contributed funds to the Council’s new publication, Foreign Affairs, edited by Hamilton Fish Armstrong. Cravath argued in the pages of Foreign Affairs that the United States should recognize the communist regime in the Soviet Union and encourage East-West trade. He thought the Treaty of Versailles was a “millstone around the neck of economic Europe,” and that Germany would never be able to pay “anything approaching the indemnity imposed on her. . . .”17—views that McCloy would soon begin to echo.

Cravath was not the only strong personality in the firm. Hoyt Moore was notorious for wearing out the young associates with his marathon binges of work late into the night, night after night. Moore, Harvard Law ‘04, was known as a “slavedriver.”18 Moore, recalled McCloy, “wasn’t happy unless he was working. . . . If he didn’t have something to do, he’d go around and ask to work on a brief.”19 Moore’s obsession with petty detail suited Paul Cravath’s purposes; he wanted men with patience to break a problem down into all its possible legal components and laboriously solve it.

McCloy worked long hours, but he also managed to bring himself into the social circles of Cravath’s most valued clients. With the death of Paul Cravath’s friend Jacob Schiff in 1920, a younger generation had begun taking control of Kuhn, Loeb. Sometime in 1925–26, McCloy became good friends with Frederick Warburg, twenty-eight, the eldest grandson of Schiff. “Freddie,” as he was known to everyone, had just joined Kuhn, Loeb after serving a stint with his uncle Max’s merchant banking firm, M. M. Warburg, in Hamburg, Germany. Because Freddie was Felix Warburg’s son, it was ordained that he join the family firm, and he proved to be a competent, if overly conservative, banker. But his heart was not in it.

He was an easygoing and lighthearted young man, whose only real passion in life was sports. At the time McCloy met him, Freddie was an avid lawn-tennis player and routinely enticed the tennis pros from Forest Hills to play with him at the family’s estate in White Plains. When Freddie learned of McCloy’s tennis prowess, he too became a frequent visitor to White Plains.20

It did not escape Paul Cravath’s notice that McCloy regularly socialized with such Kuhn, Loeb personalities as Freddie Warburg and Benny Buttenwieser.
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In the summer of 1925, McCloy hired William O. Douglas as a Cravath associate. Though he would someday, as a Supreme Court justice, be known as a populist and a critic of corporate America, Douglas, upon graduating from Columbia Law School, decided to try out Wall Street before returning to his native Washington. He chose Cravath because “everyone there seemed earnest and frank, and not at all pretentious.” McCloy recalled that Douglas “was not on our list” of those the firm was hoping to recruit from that year’s batch of law-school graduates. “He was a little off the beaten track. . . . In fact, he looked like a singed cat. But then he told me what he had done to get a legal education and I was interested because I had worked my way through law school, too. He talked about his background and how hard life had been. I told Bob Swaine, ‘I think this fellow’s got something.’ “21

Swaine told McCloy he could have Douglas but the young lawyer would have to share McCloy’s office. Douglas was hired at an annual salary of $1,800 and moved into McCloy’s tiny office. There was barely room enough for two desks; McCloy took the one next to the only window. “In those days,” McCloy explained, “you may not have been a partner, but if you had a desk by a window it counted for something.”22

Both men worked closely with Don Swatland, whose fits of temper could rival Swaine’s. They sometimes stayed up all night preparing papers that had to be filed in court sharp at nine o’clock the next morning. The two men would order out for steak dinners and then puff away all night on stogies to keep themselves awake.23

About the same time, McCloy received his first mention in a daily newspaper. The case involved yet another railroad reorganization, this time the nation’s largest railroad bankruptcy. By 1925, the Chicago, Milwaukee & St. Paul Railroad (known as the St. Paul) was running a $2-million annual deficit, and $50 million worth of refunding bonds were to mature that year. St. Paul’s management turned to Cravath to prepare the inevitable receivership. What Cravath did was not illegal, but in a few years the case became the subject of contentious congressional investigations.

“Bill Douglas and I worked on the details of the St. Paul reorganization under Swatland’s supervision,” McCloy recalled. “Supervising the logistics of the massive reorganization was late night drudgery. There was some looking up of the law, but not too much, because there was not too much law on the books. It was mostly organizing a very big job. We prepared titles and deeds of transfer. There were trips to Chicago and leg work for the investment banks. It didn’t require legal genius to do it; it did require a lot of hard work.”24

With assets of more than $700 million, the St. Paul reorganization was a major case for the firm. Paul Cravath himself and Swaine took the lead on making all the major decisions. Cravath’s strategy in such reorganizations was promptness: everything depended on getting first in line for the receivership. So, when St. Paul’s management quietly approached Kuhn, Loeb (their bankers) about the need for a receivership, Cravath lawyers immediately began drawing up the papers. Under Swaine’s supervision, McCloy started work on the drafts a full two months before there was any public hint that the St. Paul was going under.25

While McCloy was diligently drawing up the receivership papers and taking various affidavits, the major holders of St. Paul stock and the men who had appointed the company’s board of directors, William and Percy Rockefeller and Ogden Armour, were quietly selling out. In a short time, few of the railroad’s directors had any stock at all in their own company. Theoretically, the numerous small shareholders, owning more than $400 million worth of stock, had a voice in running the company. In practice, however, the board had been self-perpetuating since 1913. The directors’ only allegiance seemed to be to the troubled railroad’s bankers, Kuhn, Loeb and the National City Bank.26

In anticipation of the receivership, Kuhn, Loeb needed a legal device whereby none of the some forty thousand individual investors, scattered all over the country, could attempt to exercise collective control over the reorganized railroad. To this end, McCloy, Swatland, and Douglas drafted an enormously complicated and wordy document. Max Lowenthal, a Senate investigator who later wrote a small book about the case called The Investor Pays, observed that, if an ordinary investor “had attempted to explore the documents, he would have perished in the jungle of impassable words.”27

The document had no table of contents and no index. The language was all but impenetrable; one sentence ran to 2,250 words. Buried throughout the proposed receivership document was this essential fact: in order for any shareholder to participate in the receivership, he must give an unqualified proxy to the bankers. The document also gave the lawyers the right to set a deadline for shareholders to submit their shares in return for certificates in a new company. This put pressure on any shareholders who might wish to challenge the receivership in court. If they lost, and the deadline for agreeing to the Cravath receivership had passed, then they would be ineligible for any compensation at all. In these circumstances, it was not long before the Cravath receivership committee controlled an absolute majority of all shares.

The lawyers made sure that a friendly judge would acquiesce in a Cravath receivership, and a new company was quickly incorporated in Delaware; the newspapers reported the appointment of McCloy as the youngest-ever president of a railroad company, and a photo of him looking very youthful in his army captain’s uniform was published alongside the story.28 Over at Kuhn, Loeb, Buttenwieser referred to the new company as a “dummy corporation.”29

All that remained was for McCloy and Douglas, appointed vice-president of the new entity, to attend the auction of the bankrupt St. Paul. Because the defunct railroad had been incorporated in Butte, Montana, the Cravath lawyers and Kuhn, Loeb bankers had to take the train out west in mid-November 1926.

The New York Times correspondent reported from Chicago, “When the Olympian of the Chicago, Milwaukee & St. Paul Railroad leaves this city at 11 o’clock tomorrow night it will bear a group of bankers, railroad officials and lawyers representing probably a quarter billion dollars in purchasing power.. . . It seems practically certain that the Reorganization Committee backed by Kuhn, Loeb & Co. and the National City Bank will buy in the property.”30

An independent bidder for the property was hardly likely. The only other investment bank capable of handling such large refinancing bonds was the House of Morgan. But in those days the two rivals rarely, if ever, engaged in bidding wars against each other. When rumors were floated in Wall Street that the House of Morgan might back a minority faction of stockholders against the Kuhn, Loeb reorganization, a Morgan official took the trouble to deny the report firmly, explaining that “it would not be fair to Kuhn, Loeb & Co.”31

When McCloy and his party arrived in Butte, there were no other bids at the auction. It was a cold, snowy day when the train pulled into the station. A crowd of Butte citizens were there to greet the luminaries, who included Pierpont V. Davis, vice-president of National City Bank; Jerome J. Hanauer, operating head of Kuhn, Loeb; and Frederick H. Ecker, chairman of the bondholders’ committee formed by the Cravath lawyers. The auction was scheduled to be held on the steps of the station, but the steps were so icy that at the last moment a table was set up just inside. The auction master took twenty-two minutes to read the legal notice of sale, and then he announced that there were no bids other than Kuhn, Loeb’s. A Chicago Daily News reporter wrote, “A festive air pervaded the hearing. The reorganization group were in high spirits and they bubbled over with good feeling as the proceeding continued and no semblance of opposition manifested itself.”32

The trip was a significant financial success for the lawyers and bankers. Kuhn, Loeb and National City Bank billed the reorganized St. Paul railroad $1,044,000 for their banking services. Cravath submitted bills for more than $450,000. Neither McCloy nor Douglas seemed troubled by the roughshod treatment they had accorded the independent stockholders. A few years later, Douglas would write articles attacking the selfishness of Wall Street. But his colleagues, McCloy included, can recall no such qualms on his part at the time. “I don’t remember any ideological interchange between Douglas and me at Cravath,” said McCloy. “We just talked about how to get the day’s business done. How do we get our ducks in a row? What consents do we have to get? Who on the bondholders’ committee is important? Who should we talk to at the banks? Bill Douglas wasn’t the passionate crusader then.”33

Almost immediately the St. Paul reorganization became a popular symbol of Wall Street greed. Complaints were filed with the Interstate Commerce Commission (ICC), and a group of disgruntled stockholders went to court to challenge the high fees paid the bankers and lawyers. For the next five years, Cravath lawyers found themselves hauled before ICC investigators or federal judges to explain their conduct. Swaine defended the high fees he charged St. Paul as an “ordinary business arrangement.” Angry St. Paul stockholders fought the Cravath fees to the Supreme Court. It was not until 1931 that the court, in a five-to-three decision, upheld Cravath’s fees. Justices Stone, Holmes, and Brandeis dissented, charging Cravath with “failure to conform to those elementary standards of fairness and good conscience. . . .” Justice Stone called the fees “wasteful and extravagant” and argued that Cravath’s conduct would serve to undermine the public’s confidence in the railroads.34

His prediction proved correct, for though the ICC ultimately approved Cravath’s reorganization plan as a “lesser evil,” the railroad was back in receivership within a few short years. Even Swaine had to acknowledge that the legal system had failed: “The discussion brought to public attention the artificiality of the consent receivership, the fictitious nature of the railroad foreclosure sale and defects in the conventional procedure which had earlier been pointed out even by counsel criticized in the St. Paul reorganization.”35

[image: Image]

Off and on throughout 1926–27, McCloy worked with Swatland, Douglas, Swaine, and others on similar corporate reorganizations. He thrived on the sixteen-hour workdays, and enjoyed “getting our ducks in a row.” His only ambition was to be named a Cravath partner. Not everyone had the physical stamina or patience to endure both the long hours and the often tedious nature of the work. Bill Douglas pined for his beloved Northwest and the outdoors. “I don’t think he ever had his heart wholly in his work,” McCloy remembered. “The work at Cravath was pretty much of a grind.”36 Douglas, in fact, had seen enough of both New York City and corporate law, and had concluded that “the practice of law required predatory qualities.”

When Douglas left the firm in January 1926 for eight months in the West, McCloy remained, content to clock the long hours needed to win a partnership. Despite his long hours, he was not asocial. Quite the contrary, he was one of the most popular associates in the firm.

His circle of acquaintances now included a group of rising young bankers and businessmen who became lifelong friends. In 1925, Cravath managed an offering of $30 million in bonds placed by Brown Brothers in Norway.37 As a consequence of this and other bond business with Brown Brothers, McCloy met Robert Abercrombie Lovett, a Yale graduate of the same age. Lovett’s father, chairman of Union Pacific, was a neighbor of Paul Cravath’s on Long Island. The younger Lovett had spent one year at Harvard Law and then, in the autumn of 1921, decided a legal career was not to his taste; he joined Brown Brothers, a major investment-banking firm, working initially as a “runner.” A tall, handsome young man with a wry sense of humor, Lovett had been born into the kind of privileged class McCloy so respected. At Yale, one of his best friends was F. Trubee Davison, the son of Henry Davison, the J. P. Morgan & Co. partner. While McCloy was learning to ride horses at Plattsburg, Lovett and Davison put together the “Aerial Coast Patrol No. 1,” more popularly known as the “First Yale Unit.” Davison’s father financed the entire operation, and the boys trained in their seaplanes headquartered on the Davison estate at Peacock Point on Long Island.38

They were scoffed at in the newspapers at the time as the “millionaires’ unit.” When Lovett’s and Davison’s seaplane had to make an emergency landing one day in the East River, the two young men calmly went off to have lunch on Davison’s yacht, moored nearby.39

They were not quite the dilettantes they made themselves out to be; when America finally entered the war, Lovett distinguished himself as an expert dive-bomber and came home from Europe with a Navy Cross. By the time McCloy met him in the mid-1920s, Trubee Davison was an assistant secretary of war, supervising the air force in the Coolidge administration. Davison had married Dorothy “Dot” Peabody, daughter of the famous headmaster of Groton. The Davisons were also good friends of Lew and Peggy Douglas in Washington, where Douglas was serving his first term as Arizona’s sole congressman.

Davison took to inviting McCloy out to play tennis on the grass courts at his Peacock Point mansion. McCloy found another tennis partner at Brown Brothers: Henry “Harry” Brunie, an amiable but quiet young investment banker. Brunie was good enough to have played at Wimbledon, and could more often than not beat McCloy. “I was just as good as he was,” claimed McCloy, “but kept my nose to the grindstone [at Cravath] a bit more.”40

Another rich young man in this charmed circle was W. Averell Harriman. A few years earlier, Harriman had inherited Union Pacific from his father, the legendary robber baron Edward H. Harriman. About this time, Cravath handled a $13.5-million securities issue for W. A. Harriman & Co., a small investment bank set up by Harriman after his father’s death. McCloy and Harriman may have met in conjunction with this work, but more likely they were introduced at one of many weekend parties hosted by Lovett or Davison on their Long Island estates. Compared with Lovett, McCloy thought Harriman a lightweight. “Most of the people who worked with Averell on Wall Street,” McCloy recalled years later, “felt he did not pull his weight, and that he was not too bright. . . . He was good-looking, affluent, and very aloof back then, which made him quite a lady’s man. I once attended one of those lavish polo parties and felt out of my milieu. He had an air about him, one that Lovett never sought to affect.”41

McCloy was thrown in with this crowd of young investment bankers because their banking firms needed Cravath’s legal expertise in handling a rising volume of business in European securities. Prior to World War I, most of Cravath’s international work involved representation of European institutional investment in American securities. By 1919, the flow of capital from Europe to America was almost completely reversed. Now American investors were looking for opportunities in European markets, and they turned to Cravath for legal advice. This new business more than replaced that lost from Cravath’s European clients. In 1927, the firm found it profitable to send Chester McClain, a partner in the firm and a good friend of McCloy’s, to open a Paris office.42

McClain was swamped with work, much of which required him to travel throughout the continent. In response to his request for assistance, the firm sent McCloy, who based himself in Milan, where a large number of Italian investment-banking houses were headquartered. Working out of rented living quarters, McCloy was more or less his own boss.

His securities work kept him on the road many months out of the year, traveling throughout Italy, Greece, France, and Germany. On one occasion in late 1928, he was sent to Athens in connection with a $54-million bond issue to finance reclamation work in Struma, Philippi, and Thessaly. Before McCloy had hardly begun to negotiate the legal guarantees attached to the bond, he was stricken with a case of dengue fever that required hospitalization for several weeks; in his eagerness to return to work, McCloy checked out of the hospital long before he had fully recovered. Walking down the cobblestone road leading from the hospital, he encountered a herd of goats entirely blocking the road. He stepped to the side, was pushed up against a wall, stumbled, and fell. “It seemed as if the whole herd of goats passed over me,” he recalled years later. Still delirious, he made his way back to the hospital in a fog.43

A large number of the European bonds McCloy negotiated defaulted within a very few years. In retrospect, Swaine explained, “If, in the light of hindsight, it seems that many such issues were put on the American market without adequate economic justification, it should be remembered that American bankers and investors were being encouraged by the national Administration to invest in the rehabilitation of Europe and the development of Latin America with faith in the future rather than regard for the past.”44

Swaine’s recollection, however, was a little too self-serving. The investment-banking community in New York, led by the House of Morgan and by Kuhn, Loeb, took the lead on these loans, because there was a great deal of money to be made in floating new securities.45 German bonds, for instance, in these years earned a very respectable 7 or 8 percent. The investment bankers who managed such bonds took their fees off the top: thus, of the $1.2 billion in loans to Germany from 1924 to 1930, the bankers earned $50 million in fees alone 46

Many of the securities were risky from the beginning. To be sure, the loans were necessary to rebuild the war-torn European economies. But most of these countries also had large war-loans to pay off, or, in the case of Germany, hefty reparation payments due the Allied governments. Not surprisingly, in order to make their private reconstruction loans more marketable, New York’s investment bankers encouraged leniency on the repayment of this government-to-government debt. Financiers like Otto Kahn, Thomas Lamont, Benjamin Strong, and Paul Warburg urged the U.S. government to forgive the interest for three to five years on the approximately $10 billion the European Allies owed Washington.47

McCloy and a whole generation of New York’s “bankers’ lawyers” came to believe strongly that the war debts and German reparations were both unwise and unfair. He regarded his work on European securities in the 1920s as an almost altruistic private program of war reconstruction. “What took place after World War I was the forerunner of the Marshall Plan,” McCloy remembered. “But back then the rehabilitation of Europe was done in a private capacity. Practically every merchant bank and Wall Street firm, from J. P. Morgan and Brown Brothers on down, was over there picking up loans. We were all very European in our outlook, and our goal was to see it rebuilt.”48

He made a number of trips into Germany in 1927–28 and witnessed the debilitating effects of spiraling inflation and speculation on the economy. His Warburg clients at Kuhn, Loeb still had relatives, not to speak of large financial interests, in Germany. During these years, McCloy assisted in some of the transactions of the Warburg family’s International Acceptance Bank, set up to finance German industries. Paul Warburg himself was continually lobbying U.S. officials to make large-scale loans to Europe.

Anticipating the arguments made two decades later in behalf of the Marshall Plan, Warburg and Kahn raised the specter of the Bolshevist threat to Germany.49 But for the most part they argued that European loans were needed in order to expand free trade. Warburg went so far as to suggest that the United States should throw open its doors to European imports and pay for them with the gold the Allies had used to pay for U.S. war materiel. By assuming the role of “the world’s banker,” he argued, New York would in fact become the world’s financial and commercial center.50

Financial power was indeed shifting in these years from London to New York. A headlong rush for high profits made American bankers extend large loans to shaky European clients. Otto Kahn spoke of the fierce “competition by American bankers for European and foreign issues in general through the two mad years of 1926 and 1928, when, just as in 1929, nothing counted but pieces of paper. . . .”51 Kahn described to Senate investigators in 1933 how dozens of “American bankers sat in half a dozen South and Central American states, or in Balkan states,” engaging in “cutthroat competition, one outbidding the other foolishly, recklessly, to the detriment of the public, compelling him to force bonds on the public at a price which is not determined by the value of that security so much as by his eagerness to get it. . . .”52 Some of Cravath’s clients were more speculative than others. Throughout the 1920s, National City Bank of New York, for instance, was run by the flamboyant and aggressive Charles E. Mitchell. He made a large number of loans to German municipalities and industrial ventures, many of which later defaulted. Arrested in 1933 for tax evasion, Mitchell was represented by Cravath lawyers, who managed to have him acquitted.53
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On returning to New York in late 1928, McCloy found himself in the midst of a stock-market frenzy. The country was reveling in what seemed to be unending prosperity. Herbert Hoover had been nominated by the Republicans for the presidency and was running against the Democrats’ Alfred E. Smith, the first Roman Catholic to run for president. A poll showed Hoover the overwhelming choice of Wall Street lawyers. Paul Cravath raised money for the Hoover campaign, as did Robert Swaine, George Wickersham, William Lloyd Kitchel, Trubee Davison, and many other of McCloy’s colleagues.54 There was little doubt of the outcome; the Republican-managed economy seemed to be booming, and Hoover easily outspent his opponent. The “Chief,” as he was affectionately known from his years as a mining engineer, won in a landslide.

Hoover’s popularity on Wall Street did not necessarily translate into universal optimism about the direction of the economy. Paul M. Warburg was one of the few pessimists. Throughout the 1920s, he had been a Cassandra; he was known on the “Street” as “the sad Mr. Warburg,” to distinguish him from his brother Felix, “the happy Mr. Warburg.”55 In March 1929, he urged the Federal Reserve to intervene, arguing that if “unrestrained speculation” was not halted it was sure to “bring about a general depression involving the entire country.” One businessman retorted that Warburg was “sandbagging American prosperity.”56

To some extent, the notion of a “New Era” of American prosperity was just a myth. Prosperity was skin-deep in many parts of the country; throughout the decade, 30 percent of the nation’s coal miners were unemployed. Wages in general remained low, and in 1928 workers in many industries took wage cuts. That year, in Baltimore, a survey conducted by city policemen found the real unemployment rate to be 42.5 percent. And there was no social-welfare net to speak of.57

Wall Street, however, was blind to these disparities. “Leaders among America’s bankers and industrialists,” Swaine observed, “thought they had found the secret of perpetual prosperity.”58

For not a few, the secret lay in insider trading. “We conducted business very differently prior to the establishment of the SEC,” recalled Benny Buttenwieser.59 In 1928, he quietly used his inside knowledge of an impending sale of railroad stock to make a quick $5,042.21 personal profit.60 Blair & Co., a Cravath client managed by Jean Monnet, maintained a preferred list of fifty-eight prominent individuals who were cut in on favorable stock offerings. So too did Goldman, Sachs, another investment-banking house, on whose board sat John Foster Dulles. Such practices were common, even among the best of Cravath’s clients.
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By 1929, after four and a half years at Cravath, McCloy had labored conscientiously for the firm’s most important clients: Kuhn, Loeb & Co., E. R. Squibb & Sons, Shell Union, Blair & Co., and a host of railroads and banks. He was regarded by even the difficult Swaine as someone the partners could rely on to perform meticulous work. Socially speaking, he traveled the same circuit of parties and cultural events as did the most senior Cravath partners and clients. Like Otto Kahn and Paul Cravath, who succeeded each other as chairmen of the Metropolitan Opera, he was frequently seen at the opera, dressed in full white tie and tails.61

As a noticeably eligible bachelor, McCloy was a constant dinner guest at the homes of Chester McClain, Don Swatland, and Maurice “Tex” Moore, where after a formal sit-down dinner the usual dozen guests would adjourn for cigars and a couple of rounds of bridge.62 Everyone regarded him as a member of the Cravath family.

So it was hardly a surprise that on July 1, 1929, McCloy was offered a Cravath partnership. Years later, when many Cravath associates waited at least ten years for the partnership plum, Wall Street lawyers often remarked that for McCloy to have won a Cravath partnership after less than five years was an extraordinary feat. But for a brief time in the 1920s, things were different. This generation of lawyers, like McCloy, were often veterans, whose careers or legal education had been interrupted. McCloy had also had nearly four years with another firm before coming to Cravath. By 1929, he was already thirty-four years old.

A Cravath partnership was a singular achievement and carried with it considerable financial rewards. McCloy’s partnership earned him at least $15,000 his first year, at a time when fewer than 6 percent of Americans earned more than $3,000 a year.63 With the promotion came his own private room in the firm’s new offices on the twenty-seventh and twenty-eighth floors of a thirty-seven-story building at 15 Broad Street, just south of the Morgan building. Paul Cravath personally supervised the decor. Each partner’s room was outfitted exactly alike: simple mahogany desks, brown leather chairs, a matching divan, cream-colored walls, and a plain beige carpet. The only exception to this comfortable but blandly uniform setting was Cravath’s own office: he had dark-green leather chairs and oyster-white walls. McCloy could have earned more money working for one of his investment-banking clients, or in his own private practice,64 and it may have been rather dreary and dull, but this was where he wanted to be.

There was something magnetic about being part of the Cravath team. “Tex” Moore’s wife, Elizabeth Luce Moore (Henry Luce’s sister), attributed this “great attraction” to the variety of the work. “It is never boring. There’s always a new challenge. . . . Each company has its own problems, and got into them in different ways. So to extract them, and put them together again, is just very interesting, [and] always different.”65 Another part of it was the simple prestige, and the security of being associated with a firm that, in good times or bad, would always have a host of wealthy clients.

Within four months of McCloy’s partnership, the fever of intoxicating speculation finally broke and the market crashed on Tuesday, October 29, 1929. A week later, Cravath wrote his English friend Lord Beaverbrook, the British Canadian newspaper magnate, “We are having a shake-up in the stock market unequaled in the memory of living man. . . . Many fortunes have been lost and many very rich men are now only moderately rich.”66
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McCloy’s personal finances were untouched by the October crash. All of his Cravath earnings had gone to supporting himself, his mother, and his two spinster aunts, Lena and Sadie, who still lived in Philadelphia. He had no stocks to lose in the market. And by autumn he had less wordly concerns on his mind. At the age of thirty-four, he was finally in love. In August 1929, just after winning his Cravath partnership, he had taken his vacation in Arizona, where he wanted to see the Grand Canyon. On the train back to New York, he entered a carriage and caught a glimpse of the back of Congressman Lewis Douglas’s head. “I didn’t know if I wanted to sit with him: he could be quite a bore. Then I saw an attractive woman sitting next to him, and I thought I would go up to talk with him.”67

The “attractive woman” was Peggy Zinsser Douglas, Lew’s wife. Peggy enjoyed McCloy’s company on the train and made a point of telling him about her unmarried older sister, Ellen Zinsser. When they arrived in New York, Ellen was standing on the platform to greet them. McCloy took an instant liking to this tall, elegant brunette. She had a high forehead, long, dark eyebrows, high cheekbones, an almost classic Roman nose, and a full, engaging smile. She was the kind of woman who put people at ease upon their first meeting. Her family used a German word—Fingerspitzengefühl—to describe her talent in dealing with awkward social situations. Outgoing and uncomplicated, she possessed not only grace and charm, but considerable wit and intelligence.

Her family background and upbringing were quite different from McCloy’s. Her father, Frederick G. Zinsser, owned a chemical company founded by her great-grandfather, who had come to New York from Germany in 1848. He had been mayor of Hastings, and his brother August, a banker and real-estate executive, was listed in the New York Social Register. His other brother, Hans Zinsser, a noted Harvard biologist, later wrote the bestseller Rats, Lice and History.

Ellen, her sister, Peggy, and her brother, John, grew up in a spacious Victorian manor, called Locust Wood, overlooking the Hudson River at Hastings-on-Hudson. Ellen’s German nanny had taught her German, and as a child she had traveled in Europe and lived for several months in Paris. At Smith College, she majored in French.68

In the 1920s, Ellen and Peggy Zinsser were well known and popular in the New York social scene. “Everyone knew the Zinsser sisters,” said Benjamin Buttenwieser.69 Their friends noticed more than the usual bit of sibling rivalry. Freddie Warburg, one of McCloy’s closest friends, nicknamed Ellen and Peggy the “Sun sisters,” a reference to the scheming and intrigue that went on among the sisters of that famous Chinese nationalist family.70

Peggy had clearly made an exceptional match in 1921 by marrying the sole heir of the Phelps-Dodge copper fortune, Lew Douglas, who by 1926 was Arizona’s congressman. Douglas had actually first dated Ellen, but the elder Zinsser sister evidently enjoyed her independence. She was working part-time at Lord & Taylor, a fancy, upscale clothing store in Manhattan, when she first met McCloy. By that time, she was already thirty-one years old, unusual for an unmarried society woman in those years. Balding, stocky, and not much of a dresser, McCloy was not the man most people thought Ellen Zinsser would end up marrying. His prospects as a Cravath partner were promising, but he had no property, and he certainly did not move in Ellen’s café-society circles. And, as Ellen was to learn later, he had a possessive mother who still from time to time camped out in his apartment. Archibald MacLeish, who liked McCloy, nevertheless thought he “was not much of a catch for Ellen Zinsser compared with Lew Douglas.”71

Ellen was dating a number of other men, but McCloy had been smitten and set about in his determined fashion to court her. He soon learned that she “was hell-bent on doctors. . . . I had a rival. He was a successful doctor named Davison who had recently bought a rather spectacular black and white wire-wheeled Cadillac roadster. It was quite impressive. . . . Ellen was enamored of that damn roadster. I was competing with Davison, and this doctor could buy and sell me. . . . I bought, out of some very spare funds, a secondhand Cadillac of the same model, only it was red and had bright wire-wheels. I drove it up to Hastings . . . and parked it along side the doctor’s, who was calling on [Ellen]. I was quite broke, but I remained in the competition.”72

McCloy’s courtship campaign was waged in the midst of Zinsser family outings, picnics, and softball games. Luckily, the Zinssers had a tennis court, which allowed him to display his prowess in games with Ellen. “Things followed nature’s course,” remembered McCloy.73 They were married on April 25,1930, a day of record freezing temperatures and snow squalls, in a small Episcopal ceremony held at 8:00 P.M. in the Zinsser home at Hastings-on-Hudson. The room was lit by candlelight. Ellen wore a gown of white lace and held a bouquet of white orchids. Harry Brunie was best man, while Peggy Douglas and Ellen’s sister-in-law, Mrs. John S. Zinsser, were bridesmaids. Among the guests were Lew Douglas, of course, and F. Trubee Davison, who had become an assistant secretary of war in the Hoover administration.74

The honeymoon had been dictated by Cravath, since McCloy had been assigned to replace Tex Moore in the firm’s small Paris office. So, five days after their marriage, the couple boarded a ship for France, taking with them the red “courtship roadster” that Ellen so liked. In Paris, they had some difficulty finding an apartment within their means. Someone eventually referred them to a member of the Tiffany family who had a luxuriously decorated and fully furnished apartment for rent at 175 Rue de L’Université, near Les Invalides, on the Left Bank. McCloy was sure the almost palatial apartment would be too expensive, but Ellen charmed the owner. “Someone spilled something,” McCloy recalled, “and Ellen took such good care of it that Madame Tiffany said, ‘You can rent it for whatever you want to pay.’ “75

She enjoyed driving about Paris in the splashy red Cadillac roadster. In an attempt to give McCloy a smattering of French, she hired a tutor who turned out to be a former mistress of Toulouse-Lautrec, the hunchbacked painter notorious for his liaisons.76 From her frequent letters home that spring, her brother concluded, “She certainly seems contented and happy.”77 McCloy was now considered to be very much part of the Zinsser household. Ellen’s brother reported to Douglas in May, “I got a letter this morning from our crazy brother-in-law in Paris. He greatly resents the appellation of ‘baldy,’ which fits him so well, and threatens in typical legal fashion to use dire financial reprisals with his New York connections, if I do not desist. Otherwise, he seems to be quite well, and tells me confidentially that his wife is not half bad.”78

McCloy had his office at 3 Rue Taitbout, not far from their apartment. By that time, a number of major Wall Street firms had established themselves in Paris: White & Case, Root, Clark, Howland & Ballantine, Cadwalader, Wickersham & Taft, and Sullivan & Cromwell. Unlike these firms, the Cravath office did not solicit much business from the local American business community and instead worked almost exclusively on bond and security matters initiated at the New York office. Much of this meant simply a continuation of McCloy’s work on the sale of European bonds in the American security markets. The clients were the usual crowd of investment bankers, including J. P. Morgan & Co., Kuhn, Loeb & Co., and Seligman, Blair, and Hallgarten.

The bond work required McCloy to travel frequently to Germany, Holland, and his old haunts in Italy, particularly Milan. But he and Ellen spent most of their time in Paris, and he managed, as usual, to find time to play hard as well as work hard. They had a tennis game nearly every week with Francis Plimpton and his wife, Pauline. Plimpton also played touch football with McCloy on the Bois du Boulogne. “It attracted a great deal of attention from the French,” Plimpton said, “who never could figure what the hell was going on. McCloy was a very vigorous touch football player.”79

The acquaintanceship with the Plimptons turned into a lifelong friendship. Plimpton was five years younger than McCloy, but they had much in common. He too had graduated from Amherst and gone on to Harvard Law School, where he was a protégé of Frankfurter’s.80 McCloy also socialized with Allen W. Dulles, thirty-seven, who was then serving as Sullivan & Cromwell’s representative in Paris. Like McCloy, the future director of the Central Intelligence Agency traveled frequently to Germany on business. McCloy also saw a great deal of Lowell Weicker, the son of the owner of Squibb & Sons. Weicker and his wife, Mary, had been in Paris since 1927, when he bought a failing perfume company. By 1933, when they returned to New York, the company was well in the black. Mary Weicker grew to be close to Ellen in Paris. “She always knew what was going on [in society],” Weicker recalled of those times.81

In the autumn of 1930, Peggy Zinsser paid an extended visit. She found Ellen “very much in love with her husband.”82 Ellen was unhappy about only one thing in Paris. She wanted children, and she was not getting pregnant. She told several friends, including both Pauline Plimpton and Mary Weicker, that she had consulted a number of doctors in Paris in an attempt to find out what was wrong. The doctors could not help the couple.

For McCloy there were other distractions. In early September 1930, he received a cable from Cravath instructing him to attend a case scheduled for argument at The Hague. Cravath’s client, Bethlehem Steel, claimed that it had been German secret agents who had triggered a massive explosion in New York harbor in 1916, destroying millions of dollars’ worth of Bethlehem munitions. Like many Americans, McCloy had read the sensationalized newspaper accounts of espionage and sabotage associated with the “Black Tom” suit. That summer, the case had been reported in front-page headlines blaring “U.S. Suit Bares ‘Atrocities’ of German Spies” and “Mites of Evidence Linked Patiently as U.S. Drafts Black Tom Claim on Reich.” Earlier that year, The New Yorker had published a cartoon of a man on bended knee, telling his young lady friend, “Diane, darling, you’re the first real experience in my life since the Black Tom disaster.”83 As McCloy hastily reviewed the facts of the case in preparation for the arguments at The Hague, he realized how different this case was going to be from his usual corporate work. He thought the briefs read like scenarios from one of E. Phillips Oppenheim’s popular spy and detective thrillers.84



CHAPTER 5
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Black Tom: McCloy’s Wilderness of Mirrors

“The whole sordid Black Tom-Kingsland episode has served one good purpose, however. It has shown the need in this country of an efficient counter-espionage system in time of peace as well as war.”

WASHINGTON EVENING STAR EDITORIAL, 1939

In the summer of 1916, three-quarters of all the American ammunition shipped to the European war was loaded from New York harbor, and much of it passed through the Black Tom terminus, a maze of railroad tracks and warehouses that sat upon a spit of land, an island really, hard by the Statue of Liberty. At 2:08 A.M. on July 30, 1916, a thousand tons of dynamite, nitrocellulose, gasoline, and shrapnel shells caught fire and exploded, tearing the island apart. A million dollars’ worth of window glass alone was shattered in downtown Manhattan. The blast was felt across Long Island and northern New Jersey, and as far away as McCloy’s native Philadelphia. Exploding artillery shells inflicted $100,000 damage on the Statue of Liberty. Five hundred frightened immigrants on neighboring Ellis Island had to be evacuated. Fire alarms were set off all over New York, and panic-stricken crowds roamed the streets, some people thinking this was the beginning of a foreign invasion—or Armageddon. Surprisingly, only four people died.

That summer, McCloy was in Plattsburg, New York, training to become a soldier, but most Americans were still opposed to foreign entanglements. America’s role as an arsenal for the British, French, and Russian Allies was not popular, particularly among recent immigrants from Ireland, the Austro-Hungarian Empire and the czar’s Russia. Also, many of the country’s intellectuals opposed the arms shipments. Two days after the Black Tom disaster, Lincoln Steffens, the dean of muckraking journalism, wrote his sister, “Wasn’t that a bully blow-up of ammunition in New York? Think of the lives it saves—in Europe.”1

The morning after the explosion, The New York Times reported that ninety-nine chemical and ammunition plants had been damaged or destroyed since the outbreak of the European war. And six months later, on January 11, 1917, a munitions factory in Kingsland, New Jersey, caught fire; within four hours, eight carloads of dynamite and some five hundred thousand artillery shells exploded. The next day, two hundred tons of gunpowder exploded at a Du Pont factory in Haskell, New Jersey. Such a string of accidents, all destroying ammunition bound for the European Allies fighting Germany, caused investigators to suspect sabotage.

After Germany surrendered in 1918, an international arbitration body, the German-American Mixed Claims Commission, was established to settle the war-damage claims of both German and American companies. A panel of two commissioners, one each from Germany and the United States, plus an “umpire,” proceeded to compensate hundreds of companies. For years, however, the Commission left unresolved the sabotage claims arising from the Black Tom and Kingsland explosions. These were difficult to prove and politically controversial.

By the time McCloy was brought into the case in 1930, any leads had long gone cold. To make matters worse, the lawyer initially hired to represent the sabotage claims, Amos Peaslee, was unorganized and, as the date for the Hague hearing approached, he found himself overwhelmed. Barely six weeks before the scheduled arguments, the Germans had filed 966 pages of fresh exhibits, leaving him no time to research credible rebuttals.2 In panic, he requested assistance from Cravath, which represented one of the sabotage claimants, Bethlehem Steel Company. As one Cravath lawyer later explained, rather uncharitably, “He was getting kind of desperate, and Peaslee, when he was losing, always wanted to get someone else to help.” So McCloy found himself taking a train from Paris to The Hague. He was told that all he had to do was show up and “wave the flag.”3

The hearings took place in the chambers of The Hague’s gloriously ornate Peace Palace, built by Andrew Carnegie. By 1930, the Peace Palace had hosted dozens of such tribunals. With its delicate spirals and elaborately carved arches, it seemed as fragile as the whole idea of an international court of justice. As he entered the Palace and heard the sharp echo of his heels clicking on the gaudy marble floor, McCloy was intrigued by the atmosphere of the place. At thirty-five, he considered himself to be a hardheaded man, and certainly not naïve about nation-state conflicts. He believed in military preparedness in the tradition of Grenville Clark and Teddy Roosevelt, but he was also a lawyer’s lawyer, and, like Clark, he harbored hopes that someday international law would adjudicate more sovereign disputes than force of arms. Influenced by Clark, he believed the only thing wrong with the League of Nations was that it did not have stronger judicial powers. For the moment, however, The Hague was the closest the world had to an international court. Taking his seat in the Peace Palace’s great hall, he felt a little as if he had been invited to argue a case before an international version of the Supreme Court.

After only a few days of listening to the commissioners question Peaslee’s evidence, McCloy cabled Cravath in New York and predicted that the suit would be defeated.4 Peaslee, he thought, was a pleasant enough fellow, but rather incompetent. He didn’t have the Cravath discipline, and in this case he simply hadn’t gotten his “ducks all lined up in a row.” This was all the more unfortunate since Peaslee had been handed some rather startling evidence by the chief of British naval intelligence during World War I, Admiral W. Reginald Hall.

Affectionately known as “Blinker” Hall because of his habit of rapidly blinking his eyelids when addressing his men, the admiral was a living legend in the intelligence profession. Hall had created “Room 40” in London’s Old Admiralty Building, where throughout the war German wireless cables were intercepted and painstakingly decoded.

Peaslee had charmed the admiral in their first meeting in London, and subsequently persuaded him to hand over a treasure trove of 264 decoded German intelligence intercepts which described German sabotage activities in the United States during the period of American neutrality, 191417. The most incriminating document came in the form of a cable from German Foreign Undersecretary Arthur Zimmermann to the German Embassy in Washington, D.C. Dated January 26, 1915, the cable informed the German military attaché in Washington, Captain Franz Joseph von Papen, “In the U.S. sabotage can be carried out in every kind of factory for supplying munitions of war.”

The son of an old Catholic noble family, von Papen had been posted to America in 1914 as military attaché. With an extraordinary budget of several million dollars, he directed an extensive network of sabotage agents operating in Canada, where a number of munitions factories and railroad bridges were blown up. Von Papen’s brazen activities eventually came to the attention of U.S. authorities, and in December 1915 he was expelled. All of this was part of the public record when Peaslee took on the sabotage cases at The Hague. Von Papen himself did not deny the sabotage operations in Canada, but he insisted that he had never engaged in such activities on U.S. soil.

McCloy could see that the Zimmermann cable alone was not sufficient to prove the case. But as Peaslee explained to him at The Hague, the intelligence intercepts obtained from Admiral Hall had provided him with another lead. Although none of the intercepted cables specifically mentioned Black Tom, they did name a number of von Papen’s agents, including Friedrich Hinsch, Fred Herrmann, and Paul Hilken. After considerable detective work, Peaslee had tracked the last of these agents, Hilken, to his home in Baltimore.

Hilken had been born into a wealthy German American family; his father was the honorary German consul in Baltimore. The family had for years been the shipping agent for the large German shipping company North German Lloyd, and now Paul Hilken was a cultivated gentleman of leisure.5 When initially confronted by Peaslee, he was evasive, changing his story several times. Not until May 16, 1930, did Hilken finally agree to bare his soul; on that date, he formally refuted his previous sworn statements and related a most remarkable story.6
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Hilken claimed that, at the outbreak of the war, von Papen had taken over a network of German American security guards employed by Paul Koenig, chief of security for the Hamburg-Amerika passenger-ship line. Hilken said he was recruited into the von Papen network, and early in 1916 spent two months visiting Germany. Sometime in February 1916, he had a meeting with the German General Staff in Berlin. There he met Frederick Laurent Herrmann, a Brooklyn-born German American who had been recruited in 1914 into the German Admiralty Secret Service at the age of nineteen.7

For the next two years, Herrmann, a tall, blond-haired youth, lived in England, ostensibly studying forestry but actually spying on the British fleet. In February 1916, he was expelled by the British, who had suspicions, but no proof, of espionage. Herrmann was then recalled to Berlin, transferred to the German Army’s Secret Service, and, along with Hilken, given instructions to organize the destruction of munitions plants in the United States and the distribution of anthrax germs among cavalry horses and cattle bound for Europe.

To accomplish this task, he was given several hundred newly designed “incendiary pencils.” Though one could actually write with them, these lead pencils contained a glass tube of sulfuric acid, chlorate of potash, and sugar. When the tip of the pencil was cut with a penknife, the sulfuric acid would slowly seep into the mixture of sugar and chlorate of potash, eventually producing combustion.8 Simple in design, these “pencils” were perfect instruments for the surreptitious setting of fires in munitions plants.

In addition, Hilken told Peaslee that he was willing to testify about the activities of Friedrich Hinsch, the captain of a German ship that docked in Baltimore in September 1914. Hinsch had contacted Hilken, who gave him cash, a supply of incendiary pencils, and some deadly anthrax serum. Hilken claimed that Captain Hinsch quickly organized a team of Negro dockworkers and day laborers to inject thousands of mules, cattle, and horses with the anthrax serum as they were boarded on ships bound for the European battlefields. Sometimes as many as half the animals would die crossing the Atlantic. Shortly after the Black Tom explosion, Hilken said he had paid Hinsch $2,000 for pulling off the job.

While Hilken’s new affidavit had the German High Command linked to the alleged sabotage at Black Tom, Hilken was unable, at least in 1930, to produce any supporting documentary evidence. In order to corroborate his testimony, Peaslee tracked Fred Herrmann down in Santiago, Chile, where he had found a job after the war with the National City Bank of New York. Herrmann’s subsequent testimony substantiated Hilken’s story, but, unfortunately for the American claimants, before leaving Chile, Herrmann, in need of money, had gone to the German Embassy and signed a statement denying the sabotage charges. Obviously, this fact would be used by the Germans to discredit Herrmann’s testimony before the Commission.

Peaslee had other pieces of evidence to present at The Hague, but these too were either denied outright or discredited by the German lawyers. By this time, von Papen was a prominent member of the Prussian legislature and a leader of the monarchist Catholic Center Party. He had married the daughter of a wealthy Saar industrialist, and in just two years he would become the chancellor of Germany. He denied ever having heard of the Black Tom explosion. And he ridiculed the charges against him by arguing that the Zimmermann telegram was at most “only an authorization, and not an order” to engage in sabotage.

McCloy saw that these categorical denials from high-ranking German officials had greatly weakened the American case. He watched helplessly as Peaslee introduced one affidavit after another, only to have the German lawyers cast doubt on their reliability. As fantastic as their tale of spying seemed, McCloy wanted to believe in the Hilken-Herrmann story. It was a pity, he thought, that Peaslee had not come prepared with sufficient documentary evidence to support the affidavits of witnesses who were, after all, fairly disreputable characters, self-confessed secret agents, murderers, and men who had proved themselves willing to lie under oath.

The commissioners evidently came to the same conclusion about Peaslee’s case, for on November 15, 1930, they announced their unanimous decision in favor of Germany. They did not doubt that Hilken and Herrmann were in fact German agents operating under the orders of the German General Staff. But because they had changed their stories so often, both the German and the American commissioners discounted their claims to have been responsible for Black Tom. Herrmann and Hilken were “liars, not presumptive, but proven.”9
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The American claimants nevertheless decided to file an appeal. For the next four months, McCloy devoted all his time to Black Tom, reviewing the old evidence and seeking new evidence throughout Europe.10 Carrying pictures of Hinsch, Herrmann, and Hilken, he spent much of his time in Germany, trying to track down possible witnesses.11

“Every sort of thing was involved,” he later recalled. “I was having to meet shady kinds of characters in dives, the worst kinds of bars, even houses of ill-repute.”12 He often took Ellen with him on these detective missions, and on one occasion had her tail a suspect.13

Some of the leads proved illusory. In January 1931, he was given the name of a Russian count living in Berlin who might be helpful. Count Alexander Nelidoff was rumored to have in his possession documents that could prove Germany’s guilt in the sabotage cases. It took him weeks to locate the count in Berlin; even then, McCloy was worried that Nelidoff could not explain how he had acquired the documents. But from his description of them, McCloy thought they might easily be worth the asking price of a couple of thousand dollars. One day, as they sat negotiating in his hotel room, the telephone rang. It was a call from the Cravath office in Paris. While talking on the phone, McCloy decided he needed to take some notes and, not having a pencil handy, looked about the room. Seeing two mechanical clip pencils in Nelidoff’s vest pocket, he gingerly leaned across the table and plucked one.

With a look of sudden panic crossing his face, Nelidoff jumped up, pulled a handkerchief to his face, and fled from the room. Startled by this strange behavior, Ellen, who as usual had accompanied McCloy to Berlin, went to the door and looked out. Nelidoff was standing in the corridor, shaken, and now embarrassed. He went back inside with Ellen and, when McCloy got off the phone, explained that the other mechanical clip pencil was actually a tear-gas pistol. He reached for the other pencil from his vest pocket, slowly took off its cap, and showed the McCloys four small pellets.

“If you had snatched this from my vest,” Nelidoff said, “instead of the pencil, a poisonous gas would have been released, and we should have been unconscious in a few seconds.”

His suspicions aroused by this odd little melodrama, McCloy told the count he would pay him his price but only after the documents had been authenticated by an expert. On April 18, 1931, Nelidoff turned over a batch of papers, any number of which could have led the Mixed Claims Commission to reverse its decision. After a cursory examination of the documents by a handwriting expert, McCloy paid Nelidoff several thousand dollars and then cabled news of his discoveries to his clients in New York.

Only then did McCloy call Admiral Hall and inquire as to Count Nelidoff’s background. Was he known to British intelligence? The obliging Hall contacted his colleagues at the British Secret Intelligence Service, and one of their number gave McCloy a full briefing on Nelidoff. To his consternation, he was told that Nelidoff was the chief of a network of private forgery experts based in Berlin. A free-lancer in the intelligence business, he was known to have been used by the German Secret Service to plant forgeries with foreign governments. McCloy had become the victim of a double agent, an experience that underscored for him the value of the kind of intelligence bureaucracy run by the British.

It was a shock for McCloy to learn that the case “was riddled with forged documents.”14 It was one thing for the Germans to withhold evidence or even offer testimony that told less than the full truth. Such aggressive tactics were to be expected. But to hire an agent to plant forged evidence before the Commission was beyond the pale.

At just about the time McCloy was entangled with Nelidoff, new, ostensibly genuine evidence was found across the Atlantic. Hilken and Herrmann, angered by the Commission’s harsh pronouncement that they were “liars, not presumptive, but proven,” renewed their search for documentary evidence to support their stories. Hilken claimed to have found in his attic a bizarre secret message written in lemon juice on an old pulp magazine called Blue Book. The secret writing was legible only after the page had been warmed with a hot iron. The message was partly written in numbered code, the numbers referring to pages in the magazine where pinpricks had been made in certain letters. After substituting the pinpricked letters for the numbers from the page with lemon-juice writing, anyone could read the message. It had been sent in April 1917 by Herrmann in Mexico to Hilken in Baltimore, and was so indiscreet as to mention the names of the individual saboteurs responsible for the explosions at Black Tom and Kingsland: two Austrian anarchists, Michael Kristoff and Theodore Wozniak. (Kristoff was presumed dead, and Wozniak was a paid witness for the German case.) The secret message also named the saboteurs’ superiors, Hinsch, Frederick Maguerre, Rudolf Nadolny, Herrmann, and Hilken. The message even referred to the Black Tom explosion. If it could be accepted by the Commission as genuine, the “Herrmann Message” alone proved the American case. Peaslee was elated, thinking the secret message was all the documentation the Commission needed to reverse the Hague decision. But McCloy thought his colleague was once again underestimating their German adversaries.
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After nearly fourteen months in Cravath’s Paris office, McCloy boarded a French passenger liner in Le Havre. Six days later, on June 29, 1931, the ship docked in New York harbor. He had returned just in time to help file before the Commission the final petition to reopen the Black Tom case based on the “Herrmann Message.” And as he had feared, the Germans had come up with a means to question the authenticity of this curious new evidence. They now argued that Herrmann had indeed written the message with invisible ink onto a 1917 Blue Book magazine—but that he did this in 1931, not 1917. Consequently, for a time the case became a battle between the two sides’ handwriting experts. Unless McCloy could somehow prove that the Germans had tampered with the evidence, it was beginning to look as though he would fail as Peaslee had failed.

McCloy was beginning to acquire a philosophy about the intelligence business. Early in 1932, he eagerly read a best-selling book on intercept intelligence by Major Herbert Yardley, who, until he was dismissed by Secretary of State Stimson in 1929, had been in charge of the State Department’s secret “Black Chamber,” where transatlantic cables were intercepted and decoded throughout World War I and afterward.

Henry Stimson thought Yardley’s American Black Chamber was a “very disturbing book,” and he had tried to prevent its publication. Historians have since argued whether Stimson actually ever made the famous comment “Gentlemen do not read each other’s mail,” but there can be no doubt of his disapproval of cable and wireless intercepts. “It disturbed me a great deal,” Stimson wrote in his diary on February 20, 1933, “but made me very thankful that I had stopped the whole nefarious practice in the beginning of my term. . . .” McCloy disagreed; his dealings with the British and German secret services convinced him that intercept intelligence was an integral part of any modern intelligence bureau. He was also delighted to see that Yardley’s book contained intercept material substantiating McCloy’s claim that German intelligence had been blowing up munition dumps in 1916. Some of the deciphered messages even mentioned the use of “lead pencil sticks” to cause explosions.

The professional judgment of veterans of the intelligence game such as Admiral Hall and Sir William Wiseman gave him the confidence to persevere. Their belief that anything was possible in this wilderness of mirrors allowed him to hope that new facts could turn the case around. Still, he was disappointed when, on December 3, 1932, the Commission once again ruled in Germany’s favor. His only consolation was that this time the Commission’s vote had not been unanimous: the American commissioner dissented. McCloy took this as an indication that he should not give up.

For those not initiated into the double-sided logic of the intelligence business, his faith in the case now seemed a matter of sheer stubbornness. The situation looked hopelessly muddled. “It was hard to keep all the crisscrosses of the case in mind,” McCloy later admitted. “You met yourself coming back; it was a maze.” He now understood that, if the Germans were responsible for Black Tom, it was only to be expected that they would protect their subterfuge with another layer of subterfuge. Covert operations launched by a nation in the midst of war had nothing to do with the law; they were a matter of national security. It was possible that otherwise honorable men might now use dishonorable methods to cover up for their country’s misdeeds.
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His law partners had good reason to be skeptical. For one thing, Adolf Hitler’s rise to power in Germany in early 1933 made it seem unlikely that the Germans would ever honor a successful award to the American claimants. Franz von Papen, the man who McCloy believed had organized Germany’s initial sabotage operations, was now Hitler’s vice-chancellor. Ben Shute, a young summer intern in the Cravath office that year, recalls, “Jack suffered from only one thing in the office, and that was that he had the Black Tom thing for so long that it just looked hopeless to so many. Swaine was getting discouraged. . . . I suspect that Ellen was the only one who believed in him at one point. . . . If Jack had wanted to drop it, I think they [the senior partners] would have agreed in a minute.”15

But by now, Black Tom had become his personal hobby, a welcome respite from the usual run of corporate law. Early in 1933, he went to Washington to plead his case before Stimson. It was a cold January morning when he walked into Stimson’s office, next door to the White House. The acerbic sixty-five-year-old secretary of state gave him a halfhour just before lunch to make his argument. He failed. Stimson flatly refused even to review the sabotage claims again, let alone to urge the Mixed Claims Commission to reopen the case. In his first documented encounter with the crusty old man who would later have so much to do with his career, McCloy seemed to make no impression; Stimson even misspelled McCloy’s name in his diary for the day.16

Not even this rebuff dampened McCloy’s determination to reopen the case. Gradually, his persistence began to pay off. After Roosevelt’s inauguration in the spring of 1933, McCloy discovered “evidence of collusion of a most extraordinary nature.” The Germans had bribed one of McCloy’s own handwriting experts to discredit his own expert testimony. In addition, he learned that some of Germany’s witnesses had been paid large sums to testify to falsehoods.

On the basis of this evidence of German fraud, the Commission umpire, Justice Owen Roberts, decided on December 15, 1933, almost exactly a year after his first decision, to reopen the sabotage cases. It was the first real victory achieved by the American claimants.

The day the decision was announced, McCloy boarded a ship bound for Ireland, where he hoped to track down yet another long-lost witness to the German sabotage rings. From British intelligence files, McCloy had learned that James Larkin, an Irish nationalist and labor-union organizer, might know a great deal about German sabotage operations. British intelligence agents had kept Larkin under surveillance when the Irish radical fled to the United States in 1914. Moreover, Larkin freely admitted that during the war he had had personal knowledge of von Papen’s sabotage operations in New York. This had been enough to send McCloy on his way to Dublin, where Larkin, the general secretary of the Workers’ Union of Ireland, now lived.

For shipboard reading, he took a batch of documents on Larkin dug out from the War Department’s archives. Born in 1875, Larkin came to New York in November 1914, and did not return to Ireland until early 1923. In the interlude, he became a good friend of Bill Haywood, the colorful chief of Industrial Workers of the World, and an active IWW organizer himself. In November 1919, he was indicted for “preaching anarchy,” and the New York courts sentenced him to five years in prison. His cause was taken up by Roger Baldwin, founder of the American Civil Liberties Union, and in January 1923 he was pardoned by Governor Alfred Smith.17 In short, the man McCloy was about to interview was a legendary radical on both sides of the Atlantic Ocean.

Not until shortly after Christmas was McCloy able to arrange an interview with Larkin in the presence of the Irishman’s solicitor. This first meeting between the Wall Street lawyer and the union leader got off to a cool start. Larkin said he was sorry that McCloy seemed to have gone to so much trouble to see him, but he was not interested in helping any “monied interests.” McCloy did not allow this refusal to end the matter; over the next few days, he patiently cultivated the charismatic Irishman, pointing out that, if his clients lost the case, other “monied interests,” such as the North German Lloyd Steamship Company, would benefit. Larkin agreed that this “would be most unjust,” since those German steamship interests “through their officers and employees were important instruments of sabotage utilized by the German government in America.”

“Then purely in the interests of justice,” McCloy said, “you should furnish me with whatever information you have.”

Larkin hesitated for a moment and then said he might be prepared to give him a “brief statement.” Several conversations and three days later, McCloy finally persuaded him to tell his whole story. The union leader began dictating from memory shortly before lunchtime and was not finished until 12:15 A.M. That same night, McCloy took him to the U.S. Consulate, where he had a sleepy consular officer notarize the document. After driving Larkin to his home on Wellington Road and saying good-bye, McCloy didn’t get to bed until 2:00 A.M. He rose early that morning and caught the 8:00 A.M. boat for London.18

Larkin’s affidavit was better than McCloy could have hoped. The Germans had been strongly attracted to Larkin’s forceful personality, recognized him as a leader of stature among Irish Americans, and accepted him informally into their innermost councils. He had been courted by German officials, including Captain Franz von Papen. Larkin said a Captain Karl Boy-Ed, a German naval officer who helped von Papen to direct the sabotage campaign, offered him $200 a week “to organize a group of men, non-Germans, to work along the waterfront, as the Germans were under too strict a surveillance.” He was even taken to a demonstration of an incendiary device made of white phosphorus. On one occasion, they discussed a plan to destroy the “Jersey City terminus,” otherwise known as Black Tom. His affidavit was filled with remarkable detail, including names, dates, and places of meetings. The only disappointment was that Larkin could give no firsthand corroboration of what actually happened at Black Tom or Kingsland. But his statement went very far to establish that von Papen and other high-ranking German officials had been involved in sabotage.

Back in New York, McCloy spent weeks verifying the facts contained in the Larkin affidavit. There was only one incident related in the affidavit that puzzled McCloy. Larkin said that the German saboteurs often used to meet in a New York art gallery on Fifth Avenue owned by someone named Unstengel. He had hesitated over pronunciation of the name, but he was quite certain about the location of the art store and described in detail the upstairs room in which the conspirators met.19

Through an anonymous tip, McCloy soon learned that the mysterious “Unstengel” was none other than Dr. Ernst Franz Hanfstaengl, then employed as Adolf Hitler’s foreign-press spokesman. Hanfstaengl—or “Putzi” as he had been known at Harvard—was a towering six-foot-fourinch German with an American mother. His family owned a publishing business in Munich and a high-class art store on Fifth Avenue in New York City. Educated in the United States, Putzi had society connections that allowed him to meet men like Pierpont Morgan and Henry Ford. At Harvard he had known Walter Lippmann, T. S. Eliot, and John Reed. While running the family art store in New York, Putzi took most of his meals at the Harvard Club, and there he formed a passing friendship with a rising young state senator, Franklin Roosevelt.

For all these connections, Putzi remained a staunch German nationalist, and during the war he had only avoided internment by hiring as his attorney former Secretary of State Elihu Root. After the war, he went back to Munich, where he was introduced to Adolf Hitler and participated in the 1923 Munich Beer Hall Putsch. Thereafter, his wit and love of practical jokes made him a bit of the court jester in Hitler’s inner circle. His vigorous piano playing, particularly of Hitler’s favorite Wagnerian themes, seemed to soothe the Nazi leader’s nerves.

President Roosevelt had not forgotten his German friend, and soon after his assumption of the presidency, he sent a private emissary to Hanfstaengl. Roosevelt hoped that, in view of their long acquaintance, Putzi would do his best with Hitler to prevent any “rashness and hotheadedness.” The president was quoted as saying, “Think of your piano playing and try and use the soft pedal if things get too loud.”20

McCloy was unaware at this time of Hanfstaengl’s back channel to the president. All he knew was that now both Hitler’s vice-chancellor, von Papen, and his foreign-press chief, “Putzi” Hanfstaengl, were implicated in the Black Tom conspiracy. When Hanfstaengl visited America briefly in 1934, McCloy tried to obtain an affidavit from him on Black Tom. Hanfstaengl brushed him off. At this stage in his career, the Nazi official had every reason to keep his silence about those mysterious meetings in his art shop on Fifth Avenue.

[image: Image]

By 1936, McCloy was beginning to feel that he finally had his “ducks all lined up.” New facts had begun to turn the case around. He had learned that, if he was to defeat the Germans at this game of intrigue, he had to be willing to use a bit of guile and deception. Among other things, he helped smuggle a historian into an Austrian archive where a batch of military documents were found reporting on sabotage operations in America. He also hired detectives to shadow German officials affiliated with the case, and once he asked the phone company to trace their telephone calls.

The Germans could not help suspecting that in the next hearing before the Mixed Claims Commission their case might not prevail. That summer, Hermann Goering, Ministerpräsident of the Third Reich, indicated that Germany was now amenable to an out-of-court settlement. Hitler delegated a top aide to Minister Without Portfolio Rudolf Hess, Hauptmann von Pfeffer, to be his personal representative in the negotiations.

Soon afterward, the American claimants sent a delegation to Munich to begin the discussions. McCloy, accompanied by Ellen, arrived late on the evening of June 28, 1936, and checked into the luxurious Reginapalast Hotel. The next day, Monday, June 29, the lawyers were told that Hitler’s representative, von Pfeffer, was in town and meeting with the Führer to discuss the sabotage cases. For the period of the negotiations, July 1-10, von Pfeffer was the Americans’ primary contact with the Nazi government. Only once during their stay in Munich did McCloy meet with a high-ranking Nazi official, and even then his appointment with Rudolf Hess was brief and perfunctory.

In retrospect, McCloy would always say that from this experience in dealing with Nazi officialdom he had come to expect the future conflagration. “It was terrifying. All those goose-stepping soldiers. I could feel war in the air. . . . I knew then that they were a bunch of thugs.” While they were in Munich, the Nazis celebrated the tenth anniversary of their first party congress, and Hitler proclaimed Nazi rule eternal.21 The decidedly martial atmosphere made such an impression on Ellen that years later her dreams were sometimes haunted by images of Nazi Germany.

Despite the oppressive atmosphere, McCloy’s negotiations with the Germans went surprisingly well. Von Pfeffer made an offer which the claimants found to be more or less satisfactory. Over the next few days, McCloy was frequently on the phone to New York, consulting with his clients and other lawyers about the German conditions.

When a settlement had been reached, the Germans hosted a celebratory dinner in a Munich restaurant. At the end of the meal, McCloy’s host suddenly stood up and requested that a phonograph be placed on the table. A record was placed on the turntable, and McCloy, expecting music, was suddenly dumbfounded to hear his own voice talking by phone to his Cravath colleagues in New York. All his transatlantic phone calls had been recorded. The Germans, not a bit embarrassed to demonstrate that they had tapped his phone, roared with laughter at his obvious discomfort.22

While waiting for the Germans to ratify the final agreement, the McCloys and the other lawyers went to Berlin to attend what the Nazis were advertising as the “biggest show on the earth,” the 1936 Summer Olympics. As a courtesy, the German Foreign Office arranged for the McCloys to sit next to Goering in Hitler’s private box at the new Olympics stadium. He felt as if he had been given a “window on the center of the Nazi regime.”23 Amid the sporting events, the Nazis put on a dazzling military spectacle with thousands of goose-stepping soldiers and a band blaring the overture of Wagner’s opera Rienzi. 24

Upon his return to Munich, McCloy discovered that the agreement he had negotiated with von Pfeffer seemed to be coming unstuck. The German authorities still had not ratified the settlement. McCloy waited in Munich, hoping that the Nazis would sign the accords and end the case. Finally, after two weeks, his patience gave out and he left Germany empty-handed.

Only in New York did he learn what had happened. A few American attorneys whose corporate clients had something to lose by a settlement of the sabotage claims had undermined the Munich agreement. Prior to 1930, a number of U.S. banks and corporations had received compensation for war losses not contested by Germany from the Mixed Claims Commission. Actual payment was from a limited Special Deposit Fund of monies contributed by both Germany and the United States. These funds could not be fully distributed to the “award-holders” until all outstanding claims before the Commission were settled. Since there was a limited pot of money, the award-holders stood to gain a higher percentage of their awards if the sabotage cases were dismissed.

Award-holders included Chase National Bank (controlled by Rockefeller interests), Standard Oil, Guaranty Trust, Western Electric, Singer Manufacturing Co., and various insurance firms. Most of these companies had actually received 100 percent of their initial losses, or more. But they also insisted on receiving the full value of the interest payments due on their awards.25

McCloy was aware of the opposition by Chase Bank and other award-holders, but he was startled to learn that Chase had sent a lawyer to Germany to lobby against the agreement. Then, in the autumn of 1936, he heard of an incriminating letter addressed to Hitler’s treasurer, Reichsbank President Hjalmar Schacht. McCloy quickly managed to obtain a copy of the letter, signed by Joseph C. Rovensky, a vice-president of Chase National Bank.26

The letter urged Schacht to scuttle the negotiated agreement, and warned the German banker that “numerous institutions in America” were determined to “use every means at their command” to void the agreement. McCloy thought this language could make Rovensky or Chase Bank itself liable for prosecution under the Logan Act, which prohibits private citizens from interfering in the conduct of U.S. foreign policy.27 He contacted the FBI, but after a year and a half, Justice Department officials concluded they would have to get Schacht, von Pfeffer, and other high-ranking German Foreign Office officials to testify in American courts. That seemed out of the question, so the assistant attorney general recommended the case be dropped.
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By the end of the 1930s, McCloy’s legal career was indelibly linked to one case. Friends on Wall Street inevitably described him to strangers as the Black Tom man, and they would tell the stories McCloy himself so frequently told, of spies, messages written with invisible ink, and intercepted radio ciphers. These were entertaining stories, but McCloy’s friends sometimes wondered if the case would ever amount to anything. With the collapse of the Munich accords in 1936, the Mixed Claims Commission resumed its deliberations, acting as if the near settlement at Munich had never happened. The Commission’s 1936 decision to reinstate the sabotage claims to where they stood prior to the 1930 Hague decision required a whole new set of briefs, reply briefs, and oral arguments. The Germans dragged their feet, and thus succeeded in stretching out the process for almost two years.

The delays gave the American claimants time to dig up further evidence in the files of the Eastern Forwarding Co., the firm owned by the Hilken family in Baltimore. “The Ahrendt postscript/’ McCloy recalled, “was the clincher.”28

Carl Ahrendt, a German American employee of the Eastern Forwarding Co., had testified that he had no knowledge of Hilken’s or Herrmann’s sabotage activities. But in a letter dated January 19, 1917, eight days after the Kingsland fire, Ahrendt had written a damning postscript in an otherwise innocuous business letter to Hilken. As an afterthought, he congratulated Hilken:

Yours of the 18th just received and am delighted to learn that the von Hindenburg of Roland Park won another victory.

Had a note from March who is still at the McAlpin. Asks me to advise his brother that he is in urgent need of another set of glasses. He would like to see his brother as soon as possible on this account.29

It had already been established that Herrmann frequently used the alias March, that he was staying at the McAlpin Hotel in January 1917, and that the “glasses” he needed were the same glass incendiary tubes disguised as pencils that were used at Black Tom and Kingsland. Ironically, this sensational piece of evidence had always been within their grasp, and it was mere bad luck that it had not been discovered in 1933, when the Hilken papers were first subpoenaed. Had this occurred, the case might have been settled that year. But now there could no longer be any doubt as to the outcome. The Ahrendt postscript had been discovered just in time to be filed before the Commission’s final oral arguments, scheduled for the autumn of 1938.
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About the same time, Ellen, at the age of thirty-nine, finally found a doctor who was able to perform a “miracle,” as one friend put it. “They had just about given up hope,” says one friend, “when Johnny was born.” Ellen had the baby at Lennox Hospital, where McCloy was on the board of directors. “He phoned,” says Mrs. Mary Weicker, “and said, ‘We have a son. It is Johnny. Come and meet me for a glass of champagne at the Carlyle.’ Well, I went to the Carlyle and had that glass of champagne. He was so excited. And then I looked across the room and there was sitting Mrs. Adams, the headmistress of Buckley School. I told Jack my children would probably be expelled because their mother had been seen drinking champagne at noon. Jack just laughed.”30 After Ellen came home from the hospital, the McCloys celebrated Johnny’s birth with a large party to which they invited practically everyone they knew in New York.31

That August, McCloy, Ellen, and their new son vacationed at the Ausable Club in Keene Valley, New York.32 And though he caught plenty of salmon, his month in the countryside turned into a working vacation: he had once again been assigned the “laboring oar” to produce the first draft of the final Black Tom brief.

Filling reams of yellow legal pads with his practically indecipherable handwriting, he laid out the major evidence: the Zimmermann telegram, the Herrmann message, the Ahrendt postscript, the Larkin affidavit, the British Secret Service intercepts, and the incriminating cables obtained from the Austrian archives. He also placed special emphasis on the duplicitous and fraudulent character of the German evidence.33

When done, McCloy had an impressive document. In November 1938, he came down to Washington to prepare for the oral arguments before the Mixed Claims Commission. He knew his strong point was not oral presentation, so he had former U.S. Attorney General William Mitchell present the case. Using McCloy’s notes, Mitchell argued that “there were high German officials . . . who were quite willing to testify falsely. They may have been men who in private life would not be guilty of misstatement, but they seem to have had a point of view about their country which made them justify in their own mind anything which would defend the Fatherland from embarrassing charges.”34

The commissioners adjourned on January 26, 1939, and McCloy was confident of a favorable decision. On March 1, the two commissioners conferred with Umpire Justice Roberts, and when it became clear that Roberts was now ready to rule in favor of the sabotage claimants, the German commissioner announced his immediate “retirement.” Justice Roberts requested the German government to appoint a replacement, but in the meantime ruled that the sabotage claimants had proved their case.

Awards of nearly $50 million were entered on behalf of the sabotage claimants. These were immediately contested in federal district court by the American award-holders, led by Chase Bank, who claimed that, since the German commissioner had retired, the Commission could not make a ruling. The case was eventually brought to the Supreme Court; McCloy worked on the brief, which was submitted to the full Court on November 29, 1940, and on January 6, 1941, the court upheld Justice Roberts’s decision.

The Supreme Court’s action became a landmark decision in the field of international law. Since the Germans had withdrawn their commissioner, the Court could have ruled that the arbitration board technically had not made a decision. By refusing to accept such an argument, the Court struck a blow for the concept of international arbitration. As McCloy argued, “It would make a farce of the proceedings and a travesty of international arbitration, were it possible for one Commissioner, by withdrawing at the last moment, to frustrate or impede a final decision.”35 Forever afterward, McCloy would cite his Black Tom experience as evidence that international arbitration was an imperfect but viable tool. Over the years, this conviction fueled his support for internationalist institutions.

On a less lofty plane, Black Tom finally paid some dividends. “Amos [Peaslee] was determined above all else,” said Ben Shute, “to become a rich man, and he succeeded pretty well.”36 Peaslee’s special arrangement with his clients made him a millionaire four times over; he personally received $4.4 million in attorney’s fees.37

McCloy did not do nearly as well, but he was not hurting. Cravath paid him $94,105 in 1941, more than double his partnership share of 1940. “I was just getting into the so-called big money,” he said. “I thought I was being richly paid.”38 In addition, Peaslee, evidently realizing that McCloy had unduly contributed to his sudden wealth, gave him a small portion of his contingency fee. McCloy’s recollection was that this amounted to between $10,000 and $25,000.

Black Tom made a number of people a great deal of money, but McCloy was also rewarded in another currency. He had acquired a reputation as one of the country’s foremost experts on German spies at a time when the United States had no central intelligence service, and only a tiny and neglected military intelligence. He had firsthand knowledge of the structure and capabilities of the British and German intelligence bureaucracies, and had dealt personally with numerous German agents and double agents. He was friends with such veterans of British intelligence as Admiral Reginald Hall and Sir William Wiseman.

McCloy thought these experiences had taught him some broad lessons about the craft of intelligence. In the coming years, these “lessons” became to him matters of absolute conviction. Spying in the twentieth century, he believed, was a sophisticated business carried out by well-financed institutions. It was no longer an isolated occurrence or something confined to wartime. Having proved the existence of the German spy ring responsible for Black Tom, McCloy was now psychologically prepared to be a ready believer in all spy rings.

Black Tom was by no means the only spy case widely publicized in the years immediately after World War I. Thousands of “suspicious-looking” foreigners, communists, union organizers, and immigrants of any kind were placed under surveillance by private vigilante groups such as the American Protective League. Together with a surge of nativist prejudice against postwar immigrants, the spy scares contributed to the “Palmer Raids” of 1919–20, when hundreds of individuals were arbitrarily arrested for subversive activities. Gradually, after the hysteria died down, many Americans recognized that it had all been much ado about nothing. Of the thousands arrested under the U.S. Espionage and Sedition Act, only a handful were convicted, including one German officer, Captain Franz von Rintelen. And even Rintelen hadn’t accomplished anything with his spying. It is easy, then, to see why so many of McCloy’s colleagues had been skeptical of the claims he made for Black Tom. The cast of characters—Fred Herrmann, Paul Hilken, Count Nelidoff, James Larkin, “Putzi” Hanfstaengl, Franz von Papen, and all his agents—seemed to be taken out of a pulp spy novel, but McCloy had proved it to be nonfiction. The Black Tom conspiracy always had its skeptics, and now McCloy would always be skeptical of the skeptics. Not surprisingly, in 1940, he had few doubts that German intelligence had once again targeted neutral America for infiltration and sabotage.

Others in Washington came to similar conclusions. The Washington Evening Star editorialized that the Court’s decision “climaxes, but does not end, a true story international intrigue as weird as any tale ever conceived by writers of popular fiction. . . . The whole sordid Black Tom-Kingsland episode has served one good purpose, however. It has shown the need in this country of an efficient counter-espionage system in time of peace as well as war.”39

Because America had been unprepared for the German intelligence offensive in 1915–16, McCloy believed the United States should create its own intelligence capabilities before it had to do so in the midst of war. He was also prepared to have the government do things in the name of national security that might offend certain “constitutional” sensibilities. Wiretaps, mail intercepts, and the decryption of foreign radio messages were essential techniques for any intelligence organization. Henry Stimson, he believed, was wrong to have thought that “gentlemen do not read each other’s mail,” and wrong to have closed down the Black Chamber. Black Tom had taught him that such scruples were naïve.



CHAPTER 6

[image: Image]

Cravath, the New Deal, and the Approach of War

“In America there are neither nobles nor men of letters, and the people distrust the wealthy. Therefore the lawyers form the political upper class and the most intellectual section of society.”

ALEXIS DE TOCQUEVILLE

McCloy’s relentless pursuit of German saboteurs for nine years had often seemed a bit quixotic, particularly in the context of the Great Depression. As the seams of American society ripped apart, the great Wall Street law factories became more important than ever before in adjudicating the country’s political and economic disputes. Cravath was no exception. With the lucrative market for handling securities drying up, Cravath once again began handling a great number of receiverships.

When McCloy returned from Paris in 1931, the firm appointed him managing partner. Black Tom consumed more of his time than any other case, but as managing partner he had to spend nearly half his time assigning cases, interviewing new associates, supervising the production of briefs, and attending endless meetings. If there was a problem between partners, McCloy’s task was to solve it during their regular Monday luncheons. Not surprisingly, being managing partner was considered a headache, because it took one away from the law. But McCloy was good at it; he was personally popular, and he smoothed the abrasive edges of Robert Swaine, who as the most active senior partner, was the ultimate boss. “He [Swaine] was a very able guy,” recalled one young associate, “but a little rough; in fact, he made more enemies than he should have because he was so rough. . . .”1 Young associates like Howard Petersen and Ben Shute, who were both hired by McCloy in 1933, recall working seventy hours a week. “I worked Saturdays and Sundays for years,” says Petersen.2 The firm churned out an endless stream of legal documents, as systematically as Ford Motor Company turned out automobiles. And McCloy was the factory’s foreman, the man who ensured that the papers were written, the affidavits collected, and the briefs filed on time.

It was not always the most stimulating work, and Cravath was not always on the winning side. As managing partner, McCloy became involved in many bitter corporate battles. But some tasks were less onerous, such as the one McCloy and Swatland performed for Jean Monnet, who became one of McCloy’s closest friends and collaborators. Part philosopher and part international financier, Monnet devoted much of his political life to burying age-old animosities between the French and the Germans. Some would later call him the “godfather” of a united Europe; in the 1920s and ’30s, however, Monnet was a low-profile but powerful Wall Street operator.
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