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Introduction

This book is written for everyone who creates, acquires, or exploits copyrights. Copyright owners constitute an increasingly large segment of our society. This group includes painters; illustrators; photographers; filmmakers; sculptors; graphic designers; industrial designers; jewelry designers; textile designers; journalists; novelists; poets; screenwriters; playwrights; technical writers; copywriters; students; scholars; editors; researchers; songwriters; composers; record producers; recording artists; choreographers; computer software designers; and television and movie directors and producers; as well as newspaper, book, and magazine publishers; educational institutions; radio and television broadcasters; toy manufacturers; music publishers; record companies; movie studios; museums and art collectors; software companies; advertising agencies; poster companies; photo archives and stock photo houses; theatrical producers; dance companies; pop music tour promoters; and manufacturers of all sorts of consumer products. In fact, in today’s world, unless you engage solely in a profession or occupation that produces and sells only tangible products, you must know something about the most common sort of intangible property—copyrights.

For anyone whose livelihood or avocation is centered in one of the US information industries, copyrights and the exploitation of copyrights are basic facts of life. No one in America escapes the effect of copyrights. There may be no spot in your house or school or office where you are not surrounded by copyrights. The copy and illustrations on the box your breakfast cereal comes in are copyrighted. Every book in your school locker, except for those published before 1923, is copyrighted. The professional journals or trade publications at your office are copyrighted, as is every single memorandum, letter, report, proposal, or other document you produce on the job. Copyrights float through the air as radio and television broadcasts and arrive in the mail as magazines and newspapers and show up in shopping bags as DVDs and bestselling novels and video games.

Of course, this proliferation of expression may be a mixed blessing. We are inundated by our own communications. Toddlers who can’t read know the names of cartoon characters. College students who can’t remember the date of the Norman Conquest can recite dialogue from reruns of TV sitcoms. Their grandmothers can recall the convolutions of plot from television soap operas for the last twenty-five years. And aging baby boomers can sing every word of popular songs from their youth, almost on key.

This is mostly because the United States is unique in its cultural affection for and legal protection of free expression. We forget that we are the only nation that has the First Amendment. Many other nations impose more restrictions on what their citizens can say and write and publish than we do. In fact, throughout history, during numerous periods and in various places, you could be imprisoned or killed simply for saying or writing the wrong thing; unfortunately, this is still the case in some places.

But not in America. The rebels and mavericks who sailed across the oceans in wooden boats to settle in what became the United States knew the value of free thought and free speech. They came here seeking both. They gave us the right to think what we want and say what we think.

But even before the enactment of the First Amendment, the men who wrote our Constitution acted to ensure the production of the works of art and intellect necessary to create and promote culture and learning in our infant nation. In article I, section 8, clause 8 of the main body of the original, unamended Constitution, they gave Congress the power “to Promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” Congress carried out this mandate by passing the first US copyright statute in 1790 and also by enacting a succession of patent statutes. You may think from reading the language of the Constitution that only authors of books are protected by copyright law. That is not the case.

Historically, American copyright law has interpreted broadly the “writings” granted constitutional protection. At the time of the enactment of the first copyright statute, only “maps, charts, and books” were protected. During the two centuries since, US copyright statutes (there have been several) and court decisions have extended copyright protection to new subjects of copyright as previously nonexistent classes of works emerged, needing protection. This system of enumerating the classes of “writings” protected by copyright worked well enough until it became obvious that technology would create new methods of expression faster than the courts and lawmakers could amend the then-current copyright statute to include emerging technologies within the scope of copyright protection. The present US copyright statute abandons the effort to enumerate every class of work protected by copyright and simply states that “copyright protection subsists … in original works of authorship fixed in any tangible medium of expression, now known or later developed [emphasis added], from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” This language allows copyright to expand automatically to extend protection to new forms of expression, including many that the men who passed the first copyright statute could never have imagined. This is fortunate, because the revolution in communications that characterized the last half of the twentieth century shows no signs of abating. Indeed, it may have reached warp speed.

By recognizing property rights in creative works and awarding ownership of those rights to the creators of the works, our copyright statute encourages expression in every art form and medium. It balances the interests of creators against those of the public. Creators reap the profits from their works for the duration of copyright protection by limiting access to creative works to those who pay for the privilege of using them. The public immediately enjoys controlled access to the works artists, writers, and composers create, and, eventually, those works become public property, available for use by anyone. This is precisely what the founding fathers had in mind; James Madison cited copyright as an instance in which the “public good fully coincides with the claims of individuals.”

So, the United States gives its citizens the right to say or otherwise express almost anything at all and rewards that expression, whether meritorious or mundane, by bestowing upon it a copyright. But what, exactly, is a copyright? A copyright is a set of rights that the federal copyright statute grants to the creators of literary, musical, dramatic, choreographic, pictorial, graphic, sculptural, and audiovisual works and sound recordings. Copyright law rewards creators by granting them the exclusive right to exploit and control their creations. With a few narrow exceptions, only the person who created the copyrighted work or someone to whom he or she has sold the copyright in the work or given permission to use the work is legally permitted to reproduce the work, to prepare alternate or “derivative” versions of the work, to distribute and sell copies of the work, and to perform or display the work publicly. Any unauthorized exercise of any of these rights is called “copyright infringement” and is actionable in federal court.

But this is only the beginning of the story. The rest follows in what I hope is a logical progression. I have practiced intellectual property law for nearly half my life, but I still find the concept of copyright and the elaborate structures that our world community has erected around it fascinating. The law says that a copyright is a set of exclusive rights that belongs, in most instances, to the person who creates the copyrighted work. That’s true, but what copyrights really are is magic. There’s something wonderful in the fact that in a mass culture like ours, where individual voices are obscured by the noise of the rat race, you can create, all alone and out of thin air and your own brain, something that pays the rent.

I hope you find copyrights as interesting as I do. They are one of the last means by which an individual person, unaffiliated with any large organization or institution, can change people’s minds, lift their spirits, and feed their souls. Where’s your pencil?

—Lee Wilson

Nashville, Tennessee


CHAPTER 1

Copyright Protection

Before you can begin to understand copyright—that invisible but powerful and infinitely expandable concept that governs so many of our dealings with each other—you must first learn what it is not. Two of the things that copyright is not are trademarks and patents. These three forms of intellectual property are more like cousins than triplets, but lots of people, even lawyers and judges, confuse them.

COPYRIGHTS COMPARED TO TRADEMARKS AND PATENTS

Although all three protect products of the human imagination, copyrights, trademarks, and patents are distinct but complementary sorts of intellectual property. Each is governed by a different federal law. The US patent statute originates in the same provision of the Constitution that gives rise to our copyright statute. Our federal trademark statute originates in the “commerce clause” of the Constitution, which gives Congress the power to regulate interstate commerce. Only our federal government regulates copyrights; copyright registrations are granted by the Copyright Office, which is a department of the Library of Congress. Similarly, only the federal government can grant a patent. However, although the federal government grants trademark registrations, so do all the fifty states.

COPYRIGHTS

Since January 1, 1978, in the United States, a copyright is created whenever a creator “fixes” in tangible form a work for which copyright protection is available. Under most circumstance, a copyright will endure until seventy years after the death of the creator of the copyrighted work; after copyright protection expires a work is said to have fallen into the “public domain” and anyone is free to use it. Registration of a copyright enhances the rights that a creator automatically gains by the act of creation, but it is not necessary for copyright protection. The chief limitation on the rights of copyright owners is that copyright protects only particular expressions of ideas rather than the ideas themselves. This means that several people can create copyrightable works based on the same idea; in fact, there is no infringement no matter how similar one work is to another unless one creator copied another’s work.

TRADEMARKS

Trademarks are words or symbols that identify products or services to consumers. Unlike a copyright, in which the creator has protectable rights from the inception of the copyrighted work, rights in a trademark accrue only by use of the trademark in commerce and then belong to the company that applies the mark to its products rather than to the person who came up with the name or designed the logo that becomes the trademark. Roughly speaking, a company gains rights in a trademark in direct proportion to the duration and the geographic scope of its use of the mark; ordinarily, the company that first uses a mark gains rights in that mark superior to any other company that later uses it for the same product or services. Unauthorized use of a trademark is “trademark infringement.”

As is the case with copyrights, registration enhances rights in trademarks but does not create them. It is generally easy to register a mark within a state, but federal trademark registration, which confers much greater benefits, is more difficult to obtain. Trademark rights last indefinitely; as long as a mark is used in commerce, its owners have protectable rights in it. (For more information about trademarks, see The Trademark Guide, by Lee Wilson, published by Allworth Press.)

PATENTS

A patent is a monopoly granted by the US Patent and Trademark Office (USPTO) for a limited time to the creator of a new invention. According to the Patent Office,


A patent for an invention is the grant of a property right to the inventor, issued by the United States Patent and Trademark Office. Generally, the term of a new utility or plant patent is twenty years from the date on which the application for the patent was filed in the United States or, in special cases, from the date an earlier related application was filed, subject to the payment of maintenance fees. Design patents are granted for ornamental designs used for nonfunctional aspects of manufactured items; design patents last fourteen to fifteen years from the date the design patent is granted, depending on when it was filed.



US patent grants are effective only within the United States, US territories, and US possessions. Under certain circumstances, patent term extensions or adjustments may be available.

The right conferred by the patent grant is, in the language of the statute and of the grant itself, “the right to exclude others from making, using, offering for sale, or selling” the invention in the United States or “importing” the invention into the United States. What is granted is not the right to make, use, offer for sale, sell, or import, but the right to exclude others from making, using, offering for sale, selling, or importing the invention. Once a patent is issued, the patentee must enforce the patent without aid of the USPTO.

There are three types of patents:

1.   utility patents may be granted to anyone who invents or discovers any new and useful process, machine, article of manufacture, or composition of matter, or any new and useful improvement thereof;

2.   design patents may be granted to anyone who invents a new, original, and ornamental design for an article of manufacture; and

3.   plant patents may be granted to anyone who invents or discovers and asexually reproduces any distinct and new variety of plant.

An inventor must meet very strict standards before the Patent Office will grant a patent for his or her invention; then, the inventor can stop everyone else from manufacturing the invention without permission or even importing an infringing invention into the United States, even if the infringer of the patent independently came up with the same invention.

No product name is protectable by patent law; a product name is a trademark and trademark protection is earned in the marketplace rather than being awarded like a patent. And no song, story, painting, or play can be patented; copyright gives writers and artists the right to keep others from copying their works, but not a complete monopoly on the creation or importation of similar works.

(For a more detailed discussion of patent law, see The Patent Guide, by Carl Battle, from Allworth Press, and consult the US Patent and Trademark Office website at www.uspto.gov/patents-getting-started/general-information-concerning-patents.)

REQUIREMENTS FOR COPYRIGHT PROTECTION

Under the US copyright statute a work must satisfy three conditions to qualify for copyright protection. All three of these requirements must be met in order for the work to come under the copyright umbrella.

The three statutory prerequisites for protection are (1) the work must be “original” in the sense that it cannot have been copied from another work; (2) the work must embody some “expression” of the author, rather than consisting only of an idea or ideas; and (3) the work must be “fixed” in some tangible medium of expression.

Originality

The originality condition for protection leads to the apparent anomaly that two works identical to each other may be equally eligible for copyright protection. So long as neither of the two works was copied from the other, each is considered “original.” In the sense that it is used in the copyright statute, “originality” means simply that a work was not copied from another work rather than that the work is unique or unusual. Judge Learned Hand, a jurist who decided many copyright cases, summarized the originality requirement with a famous hypothetical example: “If by some magic a man who had never known it were to compose anew Keats’s Ode on a Grecian Urn, he would be an ‘author,’ and, if he copyrighted it, others might not copy that poem, though they might of course copy Keats’s.” For copyright purposes, the similarities between two works are immaterial so long as they do not result from copying.

This is reflected in Copyright Office practices and publications: “The Copyright Office does not compare deposit copies or check registration records to determine whether works submitted for registration are similar to any material for which a copyright has already been registered. The records of the Copyright Office may contain any number of registrations for works describing or illustrating the same idea, method, or system.”

Anyone who feels her copyright has been infringed by a similar work created by someone else must look to the courts for a remedy, in the form of a suit for copyright infringement, rather than to the Copyright Office, which makes no judgment as to originality of any work for which registration is sought.

Expression

The current copyright statute restates the accepted rule, often enunciated in copyright decisions, that copyright subsists only in the expression embodied in a work and not in the underlying ideas upon which the work is based. The statute says: “In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.” This rule plays an important role in copyright infringement cases, because a judge often must determine whether the defendant has taken protected expression from the plaintiff or merely “borrowed” an unprotectable idea (or “procedure, process, system,” etc.).

Fixation

The US copyright statute protects works eligible for protection only when they are “fixed in any tangible medium of expression … from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” The statute deems a work fixed in a tangible medium of expression “when its embodiment in a copy or phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration.”

This third requirement for copyright protection sometimes surprises people, who may not realize, for instance, that a new song performed at an open mike “writers’ night” or a dance routine presented in a talent show, although it is both original and contains a high proportion of protectable expression, is not protected by copyright until it is “fixed” within the definition of the copyright statute and that it can be legally (although not ethically) copied, word for word or move for move, by anyone who witnesses its performance. A song can be “fixed” by recording any intelligible version of its music and lyrics in any form or by reducing its melody to written musical notation that also includes its lyrics. Any piece of choreography can be “fixed” by videotaping it in sufficient detail to record the movements of the dancers or by use of a written system of choreographic notation.

WHAT IS PROTECTED

Most people realize that copyright protects works of art like poems and short stories, photographs, paintings and drawings, and musical compositions. It may be less obvious that copyright also protects more mundane forms of expression, including such diverse materials as advertising copy, instruction manuals, brochures, logo designs, computer programs, term papers, home movies, cartoon strips, and advertising jingles. Artistic merit has nothing to do with whether a work is protectable by copyright; in fact, the most routine business letter and the most inexpertly executed child’s drawing are just as entitled to protection under our copyright statute as bestselling novels, hit songs, and blockbuster movies.

However, copyright does not protect every product of the imagination, no matter how many brain cells were expended in its creation. In fact, any discussion of copyright protection must be premised on an understanding of what copyright does not protect.

IDEA VERSUS EXPRESSION

It is such an important principle of copyright law that it bears repeating: copyright protects only particular expressions of ideas, not the ideas themselves. This means, of course, that if the guy sitting behind you on the bus looks over your shoulder and sees, comprehends, and remembers your sketches for a necklace formed of links cast in the shape of sunflowers, he is legally free to create his own sunflower necklace so long as it isn’t a copy of yours. It may be unethical for him to steal your idea, but it’s neither illegal nor actionable in court. Although this may seem unjust, if you think about it, it’s logical. Our Constitution empowered Congress to pass a copyright statute granting the creators among us property rights in the products of their imaginations so that American society could gain the benefit of their creations. Because ideas are the building blocks for creations of any sort, and because one idea may lead to thousands of expressions of that idea, granting control over an idea to any one person would have the effect of severely limiting creative expression; no one else would be able to use that idea as the basis for a new creation.

Therefore, copyright protects only your particular expression of an idea, not the idea itself. Similarly, copyright protection is denied to procedures, processes, systems, methods of operation, concepts, principles, or discoveries because these products of the imagination are really all particular varieties of ideas.

This means that your idea of printing grocery coupons right on the brown paper bags used in your supermarket can be copied by anyone, even a competing grocery store, although the particular expression of your idea—your copy and artwork for the bags and the advertisements publicizing the promotion—may not.

And your system of giving your customers double the face-value discount of any coupon if they use it to buy two product items at the same time is not protectable by your copyright in your coupon-promotion materials and can be employed at any time by anyone, without your permission.

Further, if you print recipes on your grocery bags in addition to discount coupons, you cannot, of course, stop anyone from using the method outlined in the Low-Fat Meatloaf recipe to create a low-fat meatloaf. Nor can you stop anyone, even a competitor, from employing your concept of using a low-fat meatloaf recipe to sell the food products used in the recipe or from employing the marketing principle behind your promotion—that food shoppers are likely to purchase particular brands of food products that are specified by name in an interesting recipe. And even if you were the first person in the universe to come up with a technique for diminishing the fat content of the finished dish, once you disclose your discovery to the public, you can’t stop anyone from recounting it to anyone else.

You can’t even stop anyone from using the information outlined in your meatloaf recipe to create his or her own recipe for low-fat meatloaf. (See the discussion of functional works below.)

UNPROTECTABLE ELEMENTS

There are a few categories of products of the imagination that are too close to being mere unembellished ideas for copyright protection to apply. In other words, these categories of “creations” lack sufficient expression to be granted copyright protection. There are several commonly occurring, unprotectable elements of various sorts of works from which the copyright statute or courts have withheld protection, including the following:

•   literary plots, situations, locales, or settings;

•   scènes à faire, which are stock literary themes that dictate the incidents used by an author to express them;

•   literary characters, to the extent that they are “types” rather than original expressions of an author;1

•   titles of books, stories, poems, songs, movies, etc., which have been uniformly held by courts not to be protected by copyright;2

•   short phrases and slogans, to the extent that they lack expressive content;3

•   the rhythm or structure of musical works;

•   themes expressed by song lyrics;

•   short musical phrases;

•   arrangements of musical compositions, unless an arrangement of a musical composition really amounts to an alternate version of the composition;4

•   social dance steps and simple routines, which are not copyrightable as choreographic works because they are the common property of the culture that enjoys them;

•   uses of color, perspective, geometric shapes, and standard works of the visual arts;5

•   jewelry designs and other creations that merely mimic the structures of nature (such as a jeweled pin that accurately replicates the form of a honeybee), since the natural forms on which such “creations” are based are in the public domain, the property of all humankind;6

•   names of products, services, or businesses;7

•   pseudonyms or professional or stage names;8

•   mere variations on familiar symbols, emblems, or designs, such as typefaces (this includes typefonts, letterforms, and the like)9, numerals or punctuation marks, and religious emblems or national symbols;

•   information, research data, and bare historical facts;10

•   works produced by nature, animals, or plants;11

•   blank forms, such as account ledger page forms, diaries, address books, blank checks, restaurant checks, order forms, and the like;12

•   measuring and computing devices like slide rules or tape measures, calendars, height and weight charts, sporting event schedules, and other assemblages of commonly available information that contain no original material.

UTILITARIAN ASPECTS OF DESIGN

Protection is specifically denied in the copyright statute to “utilitarian elements of industrial design.” The statute provides that design of a useful article is protected under copyright “only if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article.” While pictorial, graphic, and sculptural works are, of course, protectable, but only insofar as their forms, the “mechanical or utilitarian aspects” of such designs are not protected. The reasoning behind this provision is that if such aspects of otherwise decorative objects are to be protected at all, they must meet the rigorous requirements for a utility patent.

The question of what features of utilitarian objects copyright protects is most prevalent in the case of objects that have little ornamentation and consist mostly of a simple design that is largely determined by the function of the object. For instance, in the case of a ceramic lamp base decorated with a painted paisley design, the paisley design has nothing to do with the function of the base—that of elevating the bulb and shade of the lamp to a height sufficient to illuminate the area surrounding the lamp—and is protectable by copyright.

However, a design consisting of a cylindrical brass lamp base fixed to a square marble foundation would embody no elements that were not primarily functional and would be unprotectable under the copyright statute. If a marble caryatid were substituted for the lamp’s cylindrical brass base, the sculpture of the draped female figure would be protectable because of its more decorative and less utilitarian nature, even though it would still serve to elevate the lamp’s bulb and shade. This principle of copyright law is easier to remember if you consider the general rule of copyright that the more elaborate and unusual the expression embodied in the work, the more protection the work is given (provided, of course, that the work is not copied from any other work).

FUNCTIONAL WORKS

Similarly, courts treat functional works such as recipes, rules for games and contests, architectural plans, and computer programs somewhat differently from works that have no inherent functional aspects. Although functional works are eligible for copyright protection, protection for them is somewhat narrower than for other sorts of works because the intended function of such a work dictates that certain standard information, symbols, etc., be included in the work and certain protocols be followed for the ordering and presentation of the information such works contain.

For example, copyright in recipes is very limited. Copyright law does not protect recipes that are mere lists of ingredients. Such lists consist of information only and embody no protectable expression. A particular expression of recipe instructions may be protectable, at least from word-for-word copying, but probably only to the extent that the explanation of the steps in making the dish embodies expression that is not dictated by the necessary technique or inherent chemistry of the process. Substantial literary expression such as a description, explanation, or illustration that accompanies a recipe or a combination of recipes (as in a cookbook) would be protectable. Courts have also held the view that very short explanations of concepts, such as game rules and recipes, are not copyrightable because granting copyright to them would effectively prevent any other recounting of such rules or recipes.

The forms of fashion, such as those of garments, are in the same unprotectable category because of their performance as objects useful for wearing. For example, a blouse is a blouse is a blouse, so to speak; no matter how it is cut or adorned its primary function is covering the upper part of the female body. Therefore, a garment is considered functional and not subject to copyright protection. Although a drawn and written-down clothing pattern is protectable by copyright, its product (the garment) is not. However, aspects of a garment, such as fabric designs or unusual forms for sleeves or collars, may be individually protectable to the extent those designs or forms are nonfunctional and separable from the overall garment design.

COPYRIGHT IN REAL LIFE

All this has a practical application. It may be that anyone is free to use the beautiful new typeface design that you worked nights and weekends to perfect, even though you intended it to be used only in a hand-lettered story you wrote for your niece’s birthday. Or that great new slogan that you came up with to advertise your company’s product may soon be on everyone’s lips, in contexts that don’t help your sales at all.

The good news is that if you design a poster calendar for your sporting goods company, you may copy all the information you need concerning the days of the week on which the dates fall and the dates of holidays from any other calendar. You may also copy any information about the year’s sporting events from schedules published in newspapers or by colleges, sports magazines, or anyone else. And when you compose the copy for ads for your business, you can make free use of slogans and catchphrases from popular culture without obtaining permission from the copyright owner of the work from which the slogan was taken; otherwise, you’d have to call up Edgar Rice Burroughs’s heirs to use “Me Tarzan, you Jane,” or George Lucas to use “May the Force be with you,” in an ad. (However, a famous phrase or slogan of this sort may become so associated in the public’s mind with its originator that it may not be used to sell products or services without the real threat of a suit for unfair competition. This means that the originator of a famous phrase or slogan could sue on the ground that your use of that phrase or slogan to market your product or service could cause consumers to associate your product or service with the originator of the phrase or slogan. Be very careful in employing a well-known phrase or slogan in any manner that displays it more prominently than, say, a line of text from a book or fragment of dialogue from a movie.)

Copyright law treats facts of all sorts like ideas; the only thing relating to facts that is protectable under copyright law is the particular expression of those facts. You may write a movie script based on the historic facts surrounding the battle of the Alamo; those facts are free for use by anyone who cares to gather them at the library or from other sources. However, if you believe that it’s time for another movie about the Alamo and that Hollywood will buy your script, you may want to think twice before you mention your project to your cousin the screenwriter, since she is free to recognize your idea as a good one and write her own competing script based on the very facts you planned to use.

The same is true of plots. Shakespeare’s Romeo and Juliet has spawned many works based on the plot of his play: the play Abie’s Irish Rose and the movie The Cohens and the Kellys, now both forgotten except for the well-known copyright infringement suit concerning their similar plots; the famous musical West Side Story; the old television series Bridget Loves Bernie; and the 1969 Zeffirelli film Romeo and Juliet, which was only one in a long line of movies based on the Shakespeare play.

And if you think of the innumerable love songs written about heartbroken, jilted lovers, you will realize themes are not protectable by copyright either; each of the 2,438,954 songs written about somebody’s broken heart is a perfectly legitimate use of that theme. No doubt there will be more songs about a broken heart as long as popular music exists.

PUBLIC DOMAIN MATERIAL

The largest category of literary and artistic work not protected by copyright is “public domain” material. Most public domain material is material for which copyright protection has expired, such as the works of “dead poets”—literary gentlemen who have been dead a long time, like Shelley, Keats, and Shakespeare. Figuring out if a work is in the public domain is not simply a matter of determining whether the author has been dead a while, however, since the creators of many still-valid copyrights expired a long time before their copyrights will. The trick is to make sure the author whose work you want to use has been dead long enough.

Herman Melville died in 1891, which obviously means his books were written before 1891, so any rights Melville or his heirs had in them expired some time ago. This means you may freely use Melville’s Moby-Dick characters and story in your screenplay. The same is not true of Tennessee Williams, for example; even though he is just as dead as Melville, his plays are still protected. Williams’s estate owns the copyrights in those plays and collects royalties from performances of them. All this applies to painters and composers too, as well as to lesser mortals like you and me whose creations are not quite great literature or art but are valuable to us nonetheless.

Unless you know for sure that the copyright in a work has expired, you must investigate the copyright status of the work before reprinting it or adapting it or otherwise exercising any right reserved to the owners of valid copyrights. And remember that this book deals with US copyright only—every country has its own copyright law and those laws may vary significantly from the US copyright statute.

Anything showing a copyright date before 1923 is safe to use without permission, as it has passed into the public domain. In recent years, the duration of US copyright protection was extended to expire seventy years after the death of an author (as opposed to the life-plus-fifty years provided before the passage of the 1998 Sonny Bono Copyright Term Extension Act, which amended the US copyright statute). This change was made in order to bring the United States into conformity with the longer term adopted by the countries of the European Union. This recent extension of the term of US copyrights was challenged in court by people who believed that extending the term of copyright rewarded rich copyright owners like entertainment giant the Walt Disney Company. However, the Supreme Court recognized that Congress had the power to grant longer protection to copyright owners and that it was immaterial that some of them were rich companies that had acquired, rather than created, the copyrights they own. Justice Ruth Bader Ginsburg said, from the bench, that the Constitution “gives Congress wide leeway to prescribe ‘limited times’ for copyright protection and allows Congress to secure the same level and duration of protection for all copyright holders, present and future.” In other words, she knew that US copyright law protects all copyright creators and other owners equally: the starving songwriter who owns only his guitar as well as the giant corporation that has acquired libraries of famous movies. (We will consider the duration of US copyright protection at greater length in chapter 3.)

The best way to begin to determine whether a work is still protected by copyright is to consult the Copyright Office pamphlet called How to Investigate the Copyright Status of a Work. (This pamphlet is reprinted in chapter 4. See the Resources section of this book for information about this and other Copyright Office publications). This pamphlet will give you the information you need to either figure out the copyright status of a work yourself or get help in doing so.

US GOVERNMENT WORKS

There is one other category of public domain works of which you should be aware: works created by officers or employees of the US government as a part of their government jobs. Copyright protection is not available for “any work of the United States Government,” regardless of whether it is published or unpublished. This includes legislation enacted by Congress, decisions issued by the federal judiciary, regulations issued by a federal agency, or any other work prepared by an officer or employee of the US federal government while acting within the course of his or her official duties. It also includes works prepared by an officer or employee of the government of the District of Columbia, the Commonwealth of Puerto Rico, or the organized territories under the jurisdiction of the federal government. These works are in the public domain because in 1895 Congress decided not to claim copyright in works created at the taxpayers’ expense.

This means that you may quote in your handbook for consumers the entire text of a government publication on how to buy a car without any special permission from the government. However, if your end creation consists preponderantly of material produced by the government, your copyright notice should acknowledge the fact, as in, “Copyright 2018 Wilson St. Charles, except material reproduced on pages 21–40 and 64–89, which was taken from US Government Publications 306A, ‘New Car Buying Guide,’ and 303A, ‘Buying a Used Car.’”

The only precaution necessary before using material from government publications is to make sure that the material you want to use was prepared by the US government proper and not by some private or semiprivate agency of the government or a government contractor. (Works prepared by officers or employees of the US Postal Service, the Corporation for Public Broadcasting, the Public Broadcasting Service, National Public Radio, or the Smithsonian Institution are not considered works of the US government.) You can probably do this by simply looking at the title page of the government publication or by calling the department or organization that published it. Anything published by the US Government Publishing Office is almost certainly public domain material; such publications are listed in the Catalog of US Government Publications, which may be found at https://catalog.gpo.gov/F?RN=112773287.

COPYRIGHT NOTICE

Copyright notice is an important tool in copyright protection. It is like a “No Trespassing” sign—notice to the world that you claim ownership of the copyright in the work to which it is affixed.

The form of the copyright notice used for “visually perceptible” copies—that is, copies that can be seen or read, either directly (such as books) or with the aid of a machine (such as films)—differs from the form used for phonorecords of sound recordings (such as compact discs or cassettes).

Visually Perceptible Copies

The notice for visually perceptible copies should contain all three elements described below. They should appear together or in close proximity on the copies.

1.   The symbol © (letter C in a circle); the word “Copyright”; or the abbreviation “Copr.”

2.   The year of first publication. If the work is a derivative work or a compilation incorporating previously published material, the year date of first publication of the derivative work or compilation is sufficient. Examples of derivative works are translations or dramatizations; an example of a compilation is an anthology. The year may be omitted when a pictorial, graphic, or sculptural work, with accompanying textual matter, if any, is reproduced in or on greeting cards, postcards, stationery, jewelry, dolls, toys, or useful articles.

3.   The name of the copyright owner, an abbreviation by which the name can be recognized, or a generally known alternative designation of owner.13

Phonorecords of Sound Recordings

The copyright notice for phonorecords embodying a sound recording is different from that for other works. Sound recordings are defined as “works that result from the fixation of a series of musical, spoken or other sounds, but not including the sounds accompanying a motion picture or other audiovisual work.” Copyright in a sound recording protects the particular series of sounds fixed in the recording against unauthorized reproduction, revision, and distribution. This copyright is distinct from the copyright of the musical, literary, or dramatic work that may be recorded on the phonorecord. Phonorecords can be phonograph records (such as LPs and 45s), audiotapes, cassettes, or discs. The notice should contain the following three elements appearing together on the phonorecord:

1.   The symbol [image: images] (the letter P in a circle).

2.   The year of first publication of the sound recording

3.   The name of the copyright owner of the sound recording, an abbreviation by which the name can be recognized, or a generally known alternative designation of the owner. If the producer of the sound recording is named on the phonorecord label or container, and if no other name appears in conjunction with the notice, the producer’s name will be considered a part of the notice.14

Contributions to Collective Works

A “collective work” is one in which contributions that are separate and independent works in themselves are assembled into a collective whole. Examples of collective works include periodicals (such as magazines and journals), encyclopedias, and anthologies. A single copyright notice applicable to the collective work as a whole serves to indicate protection for all the contributions in the collective work, except for advertisements, regardless of who owns copyright in the individual contributions or whether they were published previously.

However, a separate contribution to a collective work can bear its own notice of copyright, and it is sometimes advantageous to use a separate notice. A separate notice informs the public of the identity of the owner of the contribution. For works first published before March 1, 1989, there may be additional reasons to use a separate notice. If the owner of the collective work is not the same as the owner of an individual contribution that does not bear its own notice, the contribution is considered to bear an erroneous notice. In addition, if an individual author of contributions to a periodical wants to make a single registration for a group of contributions published within a twelve-month period, each contribution must carry its own notice. For details, see Form GR/CP, available on the Copyright Office website at www.copyright.gov/forms. A notice for the collective work does not serve as notice for advertisements inserted on behalf of persons other than the copyright owner of the collective work. Such advertisements should each bear a separate notice in the name of the copyright owner of the advertisement.

So, the three elements of copyright notice, which should appear together in close proximity, are as follows:

1.   The word copyright (that is C-O-P-Y-R-I-G-H-T, not “copywrite”), the abbreviation copr., or the © symbol (or, in the case of a sound recording, the © symbol).15 Because the word copyright and the abbreviation copr. are not recognized as valid elements of copyright notice in some countries, it is preferable to use the © symbol if your work will or may be distributed outside the United States.

2.   The year of “first publication” of the work. For compilations or derivative works, the year of first publication of the compilation or derivative work should be used. “Publication” is “the distribution of copies of a work to the public by sale or other transfer of ownership, or by rental, lease, or lending.” However, the year-date of first publication may be omitted from copyright notice when a pictorial, graphic, or sculptural work, with any accompanying text, is reproduced on greeting cards, postcards, stationery, jewelry, dolls, toys, or other useful articles.

3.   The name of the owner of the copyright or an abbreviation or alternate name by which that copyright owner is generally recognized. For example, International Business Machines, Incorporated, can call itself “IBM” for purposes of copyright notice. However, when in doubt, employ the legal form of your name that you commonly use for other formal purposes—e.g., “Aaron L. Bowers” rather than “Sonny Bowers.” If two or more people or other entities own the copyright, use all their names: “© 2018 Charles Dennis Wile and Christopher Lawrence Fort.” Further, bear in mind that the author of the work may no longer be the owner of copyright in it.

Occasionally copyright owners will also add to the title page of a book or magazine something like this:


No portion of this publication may be reproduced or transmitted in any form or by any means, electronic or mechanical, including by photocopying, recording, or use of any information storage and retrieval system, without express written permission from Bifocal Book Publishers.



Besides scaring off some potential copyright infringers who may not know or appreciate the full significance of copyright notice, added language of this sort has no effect and is not a substitute for proper copyright notice. However, there is also nothing in copyright law that says you cannot use some language of this sort near your copyright notice to make your claim of ownership of copyright in your work.

The important thing to remember is that there is no legal substitute for proper copyright notice. It costs nothing, and you don’t need permission from anyone to use it. Not using copyright notice on any work that leaves your hands is foolish.

When Notice Is Required

Foolish though it may be to fail to use copyright notice, it must be said that copyright notice is not required for any work published after March 1, 1989. That is the date the United States’ entry into the Berne Convention became effective. The Berne Convention is a very old and widespread copyright treaty, but for a variety of complicated reasons, the United States became a signatory to it only in late 1988. One reason is that Berne Convention signatory countries may not require as a condition to copyright protection any “formalities,” such as using copyright notice.

However, confusingly enough, the copyrights in works published before January 1, 1978, the effective date of the current copyright statute, may be lost in the United States if notice is not used.

Finally, copyright notice has never been required for unpublished works. The US Copyright Office will register an unpublished work that does not bear a notice, regardless of whether the work was created before or after March 1, 1989.

Benefits of Using Notice

The short of this long story is that you cannot now lose copyright protection for any work published after March 1, 1989, by failing to use copyright notice. However, in order to encourage the use of copyright notice in the United States, the law provides a valuable procedural advantage in infringement lawsuits to copyright owners who do use it. Specifically, an infringer cannot successfully claim that he or she did not know that his or her act constituted copyright infringement if the copyright owner has used proper copyright notice. Being able to prove that a defendant willfully ignored such clear evidence that the plaintiff’s work was protected by copyright has the effect of increasing the potential damages award available to a plaintiff, since courts are typically much harder on defendants who have intentionally violated the rights of plaintiffs.

That takes care of people dishonest enough to ignore copyright notice. Using copyright notice also precludes the possibility that honest people, seeing no copyright notice, will believe that your work is free for anyone to use. Even after Berne, copyright notice remains one of the most useful tools for protecting your copyright.

Placement of Copyright Notice

Copyright notice does not have to be obtrusive. Copyright Office regulations specify only that notice be placed, in a durable form affixed in a permanent manner, in a location on the work where it is reasonably easy to discover. The notice should be permanently legible to an ordinary user of the work under normal conditions of use and should not be concealed from view upon reasonable examination. The Copyright Office has issued regulations, summarized below, concerning the position of the notice and methods of affixation. The following locations and methods of affixation are examples of appropriate position of notice. These examples are not exhaustive.

Works Published in Book Form

•   The title page

•   The page immediately following the title page

•   Either side of the front or the back cover

•   The first or the last page of the main body of the work

Single-Leaf Works

•   The front or the back

Works Published as Periodicals or Other Serials

•   Any location acceptable for books

•   As part of, or adjacent to, the masthead or on the page containing the masthead

•   Adjacent to a prominent heading, appearing at or near the front of the issue, containing the title of the periodical and any combination of the volume and issue number and the date of the issue

Separate Contributions to Collective Works

For a separate contribution reproduced on only one page:

•   Under the title or elsewhere on the same page

For a separate contribution reproduced on more than one page:

•   Under a title appearing at or near the beginning of the contribution

•   On the first page of the main body of the contribution

•   Immediately following the end of the contribution

•   On any of the pages where the contribution appears if the contribution consists of no more than 20 pages, the notice is reproduced prominently, and the application of the notice is reproduced prominently, and the application of the notice to the particular contribution is clear

Works Reproduced in Machine-Readable Copies

•   With or near the title or at the end of the work, on visually perceptible printouts

•   At the user’s terminal at sign-on

•   On continuous display on the terminal

•   Reproduced durably on a gummed or other label securely affixed to the copies or to a container used as a permanent receptacle for the copies

Motion Pictures and Other Audiovisual Works

A notice embodied in the copies by a photomechanical or electronic process so that it ordinarily would appear whenever the work is performed in its entirety may be located:

•   With or near the title

•   With cast, credits, and similar information

•   At or immediately following the beginning of the work

•   At or immediately preceding the end of the work

The notice on works lasting 60 seconds or less, such as untitled motion pictures or other audiovisual works, may be located:

•   In all the locations specified above for longer motion pictures, and

•   If the notice is embodied electronically or photomechanically, on the leader of the film or tape immediately preceding the work

For audiovisual works or motion pictures distributed to the public for private use, the locations include the above, and in addition:

•   On the permanent housing or container

Pictorial, Graphic, and Sculptural Works

For works embodied in two-dimensional copies, a notice may be affixed directly, durably, and permanently to:

•   The front or the back of the copies

•   Any backing, mounting, framing, or other material to which copies are durably attached, so as to withstand normal use

For works reproduced in three-dimensional copies, a notice may be affixed directly, durably, and permanently to:

•   Any visible portion of the work

•   Any base, mounting, or framing or other material on which the copies are durably attached

For works on which it is impractical to affix a notice to the copies directly or by means of a durable label, a notice is acceptable if it appears on a tag or durable label attached to the copy so that it will remain with it as it passes through commerce.

For works reproduced in copies consisting of sheet-like or strip material bearing multiple or continuous reproductions of the work, such as fabrics or wallpaper, the notice may be applied:

•   To the reproduction itself

•   To the margin, selvage, or reverse side of the material at frequent and regular intervals

•   If the material contains neither a selvage nor a reverse side, to tags or labels attached to the copies and to any spools, reels, or containers housing them in such a way that the notice is visible in commerce

Further and more detailed information concerning copyright notice and placement is available in the free Copyright Office pamphlet Copyright Notice, and in the Copyright Office circulars, also free, Methods of Affixation and Positions of the Copyright Notice on Various Types of Works and Copyright Notice. Information on accessing all three of these short publications is given in the Copyright Office Resources section of this book, appendix A.

GEOGRAPHIC LIMITS OF PROTECTION

All rights of US copyright owners are granted to them by the US copyright statute, which is a federal law, that is, a law passed by Congress that governs copyright matters throughout the United States. The provisions of the federal copyright statute are interpreted by court decisions. These decisions become another segment of United States copyright law because they are used by other courts in deciding later copyright cases.

It is important to realize that all this law skids to a halt at the geographic boundaries of the United States because, of course, US laws have no jurisdiction outside the fifty states and the possessions of the United States other than the more or less reciprocal recognition other countries grant US copyrights under the various copyright treaties to which the United States is a party.

There are two situations in which geography and copyright combine to concern average creators or copyright owners. These are situations involving the protection of US copyrights outside the United States and the circumstances under which the work of foreign nationals working in the United States are granted copyright protection by the US copyright statute.

INTERNATIONAL COPYRIGHT RELATIONS

Most other countries have their own copyright laws, the provisions of which may diverge considerably from those of our statute. There is no such thing as an “international copyright” that will automatically protect an author’s writings throughout the world. Protection against unauthorized use in a particular country depends on the national laws of that country. However, most countries offer protection to foreign works under certain conditions that have been greatly simplified by international copyright treaties and conventions. For example, the terms of copyright in other countries are not necessarily the same as that in the United States. Copyright treaties get around the fact that no country’s law has any effect outside that country by documenting the agreements between countries that each will give the same recognition to the others’ copyrights that it gives to its own citizens.

The United States is now a signatory to the principal copyright treaties. These treaties are basically agreements among several nations that each treaty signatory will accord the same respect to the rights of copyright owners who are citizens of the other signatory countries as it does to those of its own citizens. In addition to the Berne Convention, which is the most important copyright treaty and offers the most protection to copyright owners, the United States is also a signatory to the Universal Copyright Convention (UCC) and the Buenos Aires Convention. Most industrialized nations are signatories to one or more of the principal copyright treaties. To ensure protection for US copyrights in countries that have not signed any of these copyright treaties or that ignore the rights of US copyright owners, the United States has, where possible, entered into bilateral treaties—that is, the treaties are signed only by the United States and the other nation.

The United States became a member of the Berne Convention on March 1, 1989. It has been a member of the UCC since September 16, 1955. Generally, the works of an author who is a national or domiciliary of a country that is a member of these treaties or works first published in a member country or published within thirty days of first publication in a Berne Convention country can claim protection under the treaties. There are no formal requirements in the Berne Convention. Under the UCC, any formality in a national law can be satisfied by the use of a notice of copyright in the form and position specified in the UCC. A UCC notice should consist of the symbol © (C in a circle) accompanied by the year of first publication and the name of the copyright proprietor (example: © 2006 John Doe). This notice must be placed in such a manner and location as to give reasonable notice of the claim to copyright. Since the Berne Convention prohibits formal requirements that affect the “exercise and enjoyment” of the copyright, the United States changed its law on March 1, 1989, to make the use of a copyright notice optional. US law, however, still provides certain advantages for use of a copyright notice; for example, the use of a copyright notice can defeat a defense of “innocent infringement.”

Even if a work cannot be brought under an international convention, protection may be available in other countries by virtue of a bilateral agreement between the United States and other countries or under specific provision of a country’s national laws.

Copyrighted works such as books, movies, television shows, and computer programs are important exports of the United States. Protection against unauthorized use of copyrighted works in any particular country depends basically on the laws of that country; where the law is lax or nonexistent or is not enforced, US companies suffer. In some countries, domestic problems of poverty, disease, or war take precedence over the intellectual property rights of citizens of other countries and intellectual property rights are given little or no respect. And in Russia and China and several other countries where the infringement of US copyrights (and trademarks) has spawned whole industries of pirates, enforcement of existing law (or the deficiencies of existing law) is a problem. Infringers worldwide have cost US companies many billions of dollars annually in recent years, largely as a result of pirated movies, books, music, software, and electronic games.

Perhaps these problems will be solved or ameliorated as a result of the United States’ efforts to normalize trade relations with such renegade countries—better trade relations may bring those nations into the world intellectual property community and increase their observance of the copyright rights of US citizens. The leaders of countries that make an industry of infringing US copyrights are yielding to pressure from the United States to stop counterfeiters, who previously may have operated openly and without government interference. Increasingly, the US government has enforced its citizens’ copyright rights (as well as other intellectual property rights, such as trademark and patent rights) by means of trade sanctions to punish nations that ignore US intellectual property rights. Like the eight-hundred-pound canary, the United States wields considerable clout. Some of this clout comes from provisions affecting the recognition of intellectual property rights in trade agreements with those countries. Most of the United States’ ability to coerce cooperation from other countries stems from the power of its collective pocketbook; many countries produce goods—or want to—for the US market.
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