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In August of 1963, I was twenty-four years old, had just completed my first clerkship with Chief Judge David Bazelon of the United States Court of Appeals for the District of Columbia Circuit, and was beginning my second clerkship with Justice Arthur Goldberg of the United States Supreme Court. Dr. Martin Luther King was coming to Washington to lead a rally for equal justice. Having spent many years fighting for equal justice—I went down south during the summer of 1962 and was active in college and law-school organizations fighting against racial discrimination—I wanted very much to hear this great man’s speech. But Supreme Court law clerks were told not to attend the speech because cases growing out of the event might come before the justices.


I decided nonetheless to attend, and I stood at the edge of the crowd listening to an array of speakers and singers. King then proceeded to mesmerize the crowd with his brilliant “I have a dream” speech. The phrase that impacted me most was his dream that someday his children would live in a nation where they would not be judged by the color of their skin, but by the content of their character. That was my dream, too, and I was determined to help make it become a reality.


Our neighborhood idol was Jackie Robinson, who, by his skill, speed, grace, and character, broke down the color barrier and became the best player on my beloved Brooklyn Dodgers. He led his team to several pennants and its sole World Series championship (only to be unceremoniously traded to the hated New York Giants at the end of his career, a trade Robinson rejected by retiring with dignity).


At college, my hero was Professor John Hope Franklin, the first African American to chair an academic department at a college that had not been historically Black.1


At law school, two of my classmates were African American twins, one of whom went on to became a judge on New York’s highest court, the other a professor. They made it by the content of their character, intellect, and work ethic.


As an Orthodox Jewish descendant of Eastern-European immigrants, I had not always been judged by these meritocratic qualities. When I applied to Wall Street law firms, I was turned down by every one of them, despite my credentials, which included being first in my class at Yale Law School, the editor in chief of Yale Law Journal, a championship debater, a prospective Supreme Court law clerk, and a potential professor at a leading law school. Wall Street law firms practiced a brand of legal apartheid: there were “white-shoe” firms that hired only White Protestants, with an occasional German Jew from a prominent banking family. But a Jewish kid from Brooklyn whose grandparents had immigrated from Poland was simply not eligible for these firms.


There were, of course, Jewish firms, and a small handful of mixed firms (which were really Jewish firms with a few token WASPs). There were also Irish Catholic firms, Italian Catholic firms, and even a few Black firms. Women, too, were judged not by their merits, but by their gender. Gay and lesbian applicants, if they even dared to disclose their sexual orientation, wouldn’t be allowed through the front door.


For those of us who had been through this experience, the goal was obvious: simple equality. We just wanted to be evaluated by relevant criteria, rather than religious affiliation, race, or gender. We were not children of privilege, nor did we seek privilege. All we wanted was an equal chance to compete on the merits—on the content of our character, intellect, and work ethic.


I got that chance when applying for law school teaching jobs. Applicants for such positions were judged largely on the merits—at least if they were male, White, and straight. And so, despite being turned down by every major Wall Street firm, I was recruited by every major law-school faculty. I chose Harvard because I thought I could have more influence in my quest to make real Martin Luther King’s dream at what was regarded as the leading law school in the world.


Shortly after I got to Harvard Law School, I realized that meritocracy went only so far. Harvard University had never had a Jewish dean, and certainly not a Jewish president. Indeed, it had never had a non-WASP or nonmale leader. There were other subtle forms of discrimination, as well. But Harvard was better than other leading institutions, especially in the corporate and law-firm world.


The first major case I took as a young assistant professor was the pro bono representation of a brilliant young lawyer who had been an associate at Cravath, Swaine & Moore—one of the firms that had turned me down. He had been passed over for partnership because he was an Italian Catholic. I was determined to use his case to establish a legal precedent that law firms could not continue to discriminate in the selection of partners.


Imagine how shocked I was when I received a call from a leader of the Anti-Defamation League of B’nai B’rith urging me not to “rock the boat” by taking the case. He told me that quiet progress was being made in the hiring and promotion process of law firms, at least when it came to Jews, and that a confrontational approach such as the one I was planning would do more harm than good. He told me that a predominantly Jewish firm— Paul, Weiss, Rifkind, Wharton & Garrison—had been hired by Cravath to defend its discriminatory position, and that the front-line lawyer would be none other than Morris Abram, one of the most prominent Jewish civil-rights lawyers of the twentieth century.


I insisted on taking the case, and I won, resulting in the first major decision denying law firms the power to discriminate in the selection of partners. The precedent was later cited in cases involving law firm discrimination against women.


After I argued the case, the senior litigating partner at Cravath came over to me, said, “I think we made a mistake not hiring you,” and invited me to reapply. I told him it was too late.


For me and the cause of equality, our victory was important; but for the client, the victory was Pyrrhic, since the law firm made it impossible for him to continue to work there, despite his precedent-setting legal victory.


During my first several years at Harvard, I worked with the National Association for the Advancement of Colored People Legal Defense Fund on issues of racial discrimination in the criminal justice system. I remained deeply involved in the cause of equality.


Back in the day, there was no conflict between the general quest for equality by all groups that suffered discrimination and the aspirations of the African American community. African Americans, like Jews, wanted to eliminate all barriers to inequality, such as skin color, religion, and gender. We all wanted color-blind equality.


Then, along came Malcolm X and the Black Power movement. For them, equality and color blindness were not enough. They wanted power, reparations, and racial pride. They also wanted race-based affirmative action—that is, preferential treatment for African Americans in allocating benefits that had been and continued to be denied to African Americans based on race. It was understandable, but it was inconsistent with MLK’s dream of equal treatment.


I met Malcolm X in December of 1964, shortly after I began teaching. Students at the Harvard Law School Forum asked me if I would introduce the controversial Malcolm X. He had been invited to speak, but no senior faculty member would agree to introduce him, and the rules required that a faculty member perform this function. I agreed, despite my strong disapproval of many of Malcolm X’s views. He had just returned from a trip to Mecca, where he embraced Islam and began to say some awful things about Israel, Zionists, and Jews. But, believing in free speech, I agreed to facilitate his appearance.


As I introduced him, I noticed that he was wearing what appeared to be a large camera case slung over his shoulder. I later learned that it contained a gun, and that the reason no other faculty member would agree to share the stage with him was as much because his life was under constant threat as because of his controversial views.


The event went smoothly. Archie Epps—a distinguished African American Harvard dean—made introductory comments in which he sharply distanced himself from the views of Malcolm X. I made my somewhat-more-critical introduction, noting that he was the second-most-sought-after speaker on college campuses. The students clapped. Then I told him who was the most-sought-after speaker: Barry Goldwater. The students laughed. Malcolm X then proceeded to regale the crowd with his controversial views on Black liberation.


Following the speech, we went to dinner. I was seated next to Malcolm X, and we spent most of the dinner arguing about the Middle East. I asked if he would be willing to travel to Israel. He said no, because he regarded it as occupied Muslim land, but he added, “I would be much safer in Israel than in the Arab countries I visited and safer than I am here in the United States.” Within months of making that comment, Malcolm X was gunned down in Harlem by Black Muslims.


Several years later, Dean Epps edited a book titled Malcolm X: Speeches at Harvard. He included the speech, as well as my critical introduction. But he excluded his own critical introduction. By this time, Malcolm X had become a martyr, and my critical views seemed out of place, so I called Epps and asked him why he’d decided to include my critical comments but not his own. He responded, “That’s the advantage of being the editor. You decide what stays in and what goes out.”


Malcolm X despised MLK, referring to him as “a twentieth-century Uncle Tom.” MLK denounced Malcolm’s call for violence, saying it “Can reap nothing but grief.” Malcolm attended the King “I have a Dream” speech, calling the event “the farce on Washington.”


He did not share MLK’s dream of equality. I did.


A. The Quest for Equality in Higher Education


 During the summer of 1965, I visited several historically Black colleges throughout the South to recruit Black students to apply to Harvard Law School. Until then, Harvard Law School had made little effort to reach out to these schools and their students.


Shortly thereafter, I participated in a program for minority students to help them prepare for law school. Both of these initiatives were successful and helped Black students succeed in their quest for equal treatment. I was privileged to teach some of the most brilliant first-generation students of color, many of whom remained friends after they graduated.


I vividly recall the first Harvard Law School faculty meeting at which race-based affirmative action for the admission of students and appointments of faculty was discussed. At the time, I was probably the most liberal member of the faculty, and certainly its most liberal young member. For me, as a liberal, racial quotas were anathema. Though intended to benefit African Americans, they violated Martin Luther King’s principle of not judging people by the color of their skin. I was skeptical, therefore, of any policy that was not color-blind. My liberal views were reaffirmed by the separate opinion of Justice William O. Douglas—then the most liberal member of the Supreme Court—in the case of DeFunis v. Odegaard, which raised the issue of whether a state university had the power to discriminate in favor of a racial minority. He, too, believed that the equal-protection clause of the Constitution meant what it said: Pure equality, not disadvantage or advantage based on race.


He wrote a dissenting opinion that represented the conventional liberal view, with which I, and many in my generation, had been brought up. He argued that the equal-protection clause did not prohibit law schools from evaluating an applicant’s prior achievements in light of the barriers that he had to overcome.




A Black applicant who pulled himself out of the ghetto into a junior college may thereby demonstrate a level of motivation, perseverance, and ability that would lead a fair-minded admissions committee to conclude that he shows more promise for law study than the son of a rich alumnus who achieved better grades at Harvard. That applicant would be offered admission not because he is Black, but because as an individual he has shown he has the potential, while the Harvard man may have taken less advantage of the vastly superior opportunities offered him. Because of the weight of the prior handicaps, that Black applicant may not realize his full potential in the first year of law school, or even in the full three years, but in the long pull of a legal career his achievements may far outstrip those of his classmates whose earlier records appeared superior by conventional criteria.





Douglas acknowledged that Black applicants might, in practice, be “the principal beneficiaries” of such a race-neutral admissions policy, but he opined that “a poor Appalachian White, or a second-generation Chinese in San Francisco, or some other American whose lineage is so diverse as to defy ethnic labels, may demonstrate similar potential and thus be accorded favorable consideration by the Committee.”


Justice Douglas was, in fact, describing his own hardscrabble background in Washington State. His autobiography was informing his constitutional ideology, as is often the case. He went on to distinguish the approach he described from the one employed by the University of Washington Law School, which made its admissions decisions solely on the basis of race.


He concluded that since the “clear and central purpose” of the equal-protection clause was to “eliminate all official sources of racial discrimination in the states,” it follows that each applicant must be evaluated in “a racially neutral way.” Douglas thus rejected the school’s efforts to achieve “representation” of minorities:




The purpose of the University of Washington cannot be to produce Black lawyers for Blacks, Polish lawyers for Poles, Jewish lawyers for Jews, Irish lawyers for Irish. It should be to produce good lawyers for Americans.





Justice Douglas’s dissenting views quickly became the standard approach of liberals like me and many of my friends (though always, in the back of my head, I remembered that Douglas, himself, had belonged to a private club that discriminated against Blacks and Jews).


I became an active advocate for the aggressive affirmative-action program at Harvard based on nonracial criteria. I participated in numerous campus and faculty meeting debates, believing that I was on the side of the angels, favoring a system that would produce real diversity without violating the racial-equality mandate of the Constitution or MLK’s dream.


But not every liberal accepted Justice Douglas’s race-neutral approach. Many Black leaders saw the issue not as one of individual rights, but rather as one of group aspirations. Blacks had a collective right to “reasonable representation” in the student bodies of universities and other institutions, both public and private. Some went so far as to argue for “proportional representation.” This raised the specter of quotas—floors for some, ceilings for others—that might limit the number of those accepted or hired to their proportion of the population.


The fear of quotas or proportioned representation increased as schools throughout the country adopted affirmative-action programs with numerical elements. Some contained “targets” for the number of admitted Blacks. Others had “floors.” Non-Black students who were denied admission to schools with such programs began to file lawsuits.


As these cases made their way through the courts, a conflict arose between some leaders of the African American and Jewish communities. Most (but not all) African American leaders were deeply committed to race-specific affirmative-action programs that gave advantages to all Black applicants, regardless of their individual backgrounds. Most colleges preferred this group approach as well, since it was simpler, and they preferred to admit wealthy, well-educated, and privileged Black candidates over poorer, less well-educated, and more “difficult” inner-city Blacks. Derek Bok, then the dean of Harvard Law School and later president of Harvard University, candidly acknowledged that it was far easier to integrate African American graduates of Groton, Fieldston, and St. Paul’s into Harvard than it would be to integrate inner-city public school graduates.


Many (though not all) Jewish leaders were worried that the hard-earned access of Jews to elite schools would be endangered by what they regarded as “racial quotas.” They recalled with bitterness the “quotas” that had limited Jewish applicants to single-digit “Jewish places” in college and university admissions.


There is, of course, a difference between “floor quotas” and “ceiling quotas.” Blacks were seeking a floor on the number of affirmative-action admittees: no less than 10 to 15 percent. Jews had been subjected to “ceilings”: no more than 7 to 8 percent. (When I started Yale Law School in 1959, I noticed that the university’s motto was written in Hebrew—the biblical words Urim V’Tumim. When I asked a friend who had graduated Yale College why Yale’s motto was in Hebrew, he replied: “It’s a test—if you can read it, you can’t go here!”) In a zero-sum game—which admissions surely are—floors can impose ceilings.


I advocated an affirmative-action program based on individual characteristics of applicants, such as a disadvantaged childhood, discrimination they’d personally encountered, diminished educational opportunities, unique experiences in their lives, and commitment to work in communities that needed, but didn’t have, access to legal services. I also opposed giving special privileges to children of alumni, contributors, or prominent individuals. For me, meritocracy was just that: judging every applicant on his or her individual merits.


I lost that debate and have been losing similar debates ever since, especially after the Supreme Court decided the case of University of California v. Bakke, in which Harvard took the lead in defending race-specific affirmative-action programs such as the one it had adopted. My brother, Nathan, was then working as the top lawyer for the American Jewish Congress, a generally progressive social-action organization. He asked me to help draft an amicus brief in the Bakke case that presented the views of Jews who supported civil rights but who were concerned about the impact of race-specific affirmative-action programs on Jewish applicants. It was a daunting task, requiring an exquisite balance.


The Bakke case involved a White applicant to the medical school at the University of California at Davis. Allan Bakke had been denied admission, he claimed, based on his race.


Our brief strongly supported affirmative action as a mechanism for remedying past “educational handicaps” and for assuring diversity among the student body. But we opposed the concept that every racial, religious, or ethnic group was entitled to proportional representation—or quotas:




A Society permeated by racial, ethnic, religious, and sexual proportional representation would be something quite different from the America we have known. . . . Racial and ethnic classifications would be officially sanctioned and recognized in all walks of life; each professional or office holder would be regarded, and would regard himself, as a representative of the group from whose quote he comes. . . . Individual aspiration would be limited by the proportionate size of the group to which the individual belongs.





We argued in favor of individualized preferences based on actual experiences:




If individual Blacks applying to Davis Medical School have suffered economic hardship because they encountered discrimination, attended segregated schools, or lived in segregated neighborhoods, these facts could be brought to the attention of the Admission Committee and their records evaluated accordingly. Any other system of preferences based on mere membership in a group which, because of its color or physiognomy, has suffered discrimination can only result in a society in which race consciousness and partisanship become the significant operative forces and race prejudice, rather than being minimized, is legitimated.





We quoted Black leaders, such as Roy Wilkins, who opposed proportional representation:




No person of ability wants to be limited in his horizons by an arbitrary quote or wants to endure unqualified people in positions that they fill only because of a numerical racial quota . . .


God knows it is true that the cards have been deliberately stacked against Blacks. Every feasible step, even those costing extra money, should be taken to correct this racialism.


But there must not be a lowering of standards.





We urged the court to require the medical school to develop an affirmative-action program that was compatible with the dream of a color-blind America:




Schools may, and we think should, evaluate both grades and test scores in the light of a candidate’s backgrounds; whether he or she came from a culturally impoverished home; the nature and quality of the schools he attended; whether family circumstances required him to work while attending school; whether he choose to participate in athletics, the orchestra, school newspaper, literary magazine, campus government; whether he had demonstrated a concern and interest in the broader community by political activity or volunteer work among the sick or underprivileged; and whether he had manifested leadership, industry, perseverance, self-discipline, and intense motivation.





Moreover, we argued, if the petitioner were to conclude that the medical profession as presently composed fails to serve the disadvantaged elements in society, “It could expressly offer special consideration in the admissions process to those who enter into a binding commitment to serve for a specified period in an urban ghetto, barrio, or Indian reservation.”


Our point was that these remedies would accord greater educational opportunities to all “economically and culturally deprived” applicants without running afoul of the equal-protection clause of the Constitution.


The Supreme Court’s decision in Bakke accepted our argument against the sort of racial quotas employed by Davis Medical School. But it approved affirmative-action programs, such as the one used by Harvard College, that vested enormous discretion in the admissions committee. A five-person majority ruled that the type of admissions program used by Davis did not pass constitutional muster, while the type used by Harvard College did. Justice Powell, whose opinion contained the judgment of the court, expressly singled out Harvard College for approval. He quoted extensively from the description of the Harvard program contained in the amicus curiae brief submitted by Harvard, Columbia, Stanford, and Pennsylvania Universities. Powell apparently found it easier to point to an existing system than to define the factors that would satisfy the constitutional and statutory standard.


I felt that Powell’s selection of Harvard College as a model for Davis Medical School was inapt, both because medical school admission is different from college admission and because Harvard, with its vast applicant pool, is considerably different from Davis.


But Powell had a good reason for pointing to the Harvard undergraduate admissions program: it was so vague and discretionary as to defy description. It reposed all decision making with a group of Platonic guardians whose task was to shape any entering class so as to maximize its diversity in unspecified ways. A Harvard admissions officer might be unable to define the factors that make a good candidate for admission but was supposed to know a Harvard man or woman when he saw one.


The Bakke decision was, in my view, a triumph of ambiguity and discretion over clarity and candor. Powell condemned Davis Medical School for reserving a discrete number of places in each class for disadvantaged members of specified minority groups, but he applauded Harvard College for employing a process that eschews “target-quotas for the number of Blacks” but allows “the race of an applicant [to] tip the balance in his favor just as geographic origin or a life spent on a farm tip the balance in other candidates’ cases.”


At bottom, Powell’s opinion said little about affirmative action as such. It simply delegated to universities the discretionary power to decide on the degree and definition of the diversity— including or excluding racial factors—that they felt enhanced the educational experiences of their students.


The Harvard College description failed to disclose the enormous efforts that Harvard undertook to assure a certain kind of uniformity in its student body over time. Harvard (like other Ivy League colleges) always has given great weight to genealogy—whether the applicant’s parents or other family members attended Harvard. Since Harvard’s past students were anything but diverse, this “grandfather policy” guarantees a good deal of homogeneity over the generations of Harvard College classes, as well as homogeneity in a large part of any given class.


Justice Blackman doubted there was much difference between the Davis and Harvard programs, commenting that the “cynical” may say that “under a program such as Harvard’s one may accomplish covertly what Davis concedes it does openly.”


Justice Powell did not dispute this. His answer seemed to be that even if both programs produced the same result, the Davis program—because of its explicit acknowledgement of racial quotas—“will be viewed as inherently unfair by the public generally as well as by applicants for admission,” whereas the Harvard program—with its vague consideration of many unqualified factors— will not be as grating to the public or to its unsuccessful applicants.


But there is one way in which the Harvard system was, perhaps, less fair than the Davis one. In order to receive special consideration under the discredited Davis program, an applicant had to be both individually disadvantaged and a member of a specified racial minority. Under the approved Harvard program, the applicant’s race alone “may tip the balance” in his favor, even if he is the scion of a wealthy and powerful family who attended the best schools and personally experienced almost none of the trauma of racial discrimination. (Indeed, some applicants sought and still seek a double preference: as a disadvantaged Black and as an advantaged offspring of a Harvard alumnus.)


The Harvard program approved by Justice Powell had the effect of favoring the wealthy and Black applicant, for example, over the poor and disadvantaged Black or White applicant. In practice, Harvard probably made as much turn on race alone as did Davis. But it did it with typical Harvard aplomb: low-key, muted, and without displaying too much exposed skin. Moreover, the history of Harvard’s use of “geographic distribution” as a subterfuge for religious quotas left lingering doubts about the bona fides of its alleged quest for real diversity—at least at the time of the Bakke decision.


Once the Supreme Court decided to leave admissions decisions largely to the discretion of university committees, the role of the courts began to diminish considerably. Indeed, it is not even clear how much impact Supreme Court decisions have ever actually had on admissions practices. Just as the life of the law has been experience rather than logic, so too has the life of universities been influenced far more by experience than by legal logic. Experience had demonstrated that race-specific affirmative action has worked. It has made classrooms more racially diverse, class discussions more interesting, and graduates more representative of the population at large. It has accomplished these positive results at a cost—namely, the postponement of fulfilling Martin Luther King’s dream of a color-blind society. Race consciousness in affirmative action has made a difference in our society. As with so many other important issues, there is no free lunch.


A society permeated by racial, ethnic, religious, and sexual proportional representation would be something quite different from the America we have known. Racial and ethnic classifications would be officially sanctioned.


And so, in 1979, I published2 a controversial law review article critical of both the Bakke decision and of race-based admission policies—both overt and more subtle, as Harvard’s was— and seeking a return to MLK’s dream of a color-blind society. The article was supportive of the goal of increasing the number of minority students admitted to universities, and it proposed several steps that a university could take—short of considering the race of an applicant—that would increase the number of minority persons in their student bodies and in the professions.


The first and most important race-neutral step would be the abolition of preferences that perpetuate past patterns of discrimination. Such preferences include those given to relatives of alumni, faculty members, donors, and the rich and powerful in general. These groups include a disproportionately small number of descendants of people who suffered past discrimination. For every admitted applicant from these favored groups, a minority applicant is disfavored.


Also disfavored are the applicants who do not technically qualify as minorities, but whose forebears were discriminated against in admissions and faculty hiring decisions, or were for any reason foreclosed from entering elite institutions of higher education—e.g., applicants whose forebears were Jewish, Catholic, Asian, immigrants, or simply poor.


The second, and related, step that a university could take would be the abolition of geographic quotas, floors, or preferences. In an age of increased mobility, mass media, and national homogeneity, geography contributes very little to genuine diversity. The upper-middle-class White Protestant son of an Ivy League doctor or lawyer from Atlanta is not likely to bring very different perspectives to his college class than the upper-middle-class White Protestant son of an Ivy League doctor or lawyer from Phoenix, Seattle, Minneapolis, or New Haven. The son or daughter of a small farmer may indeed contribute some diversity, but this diversity would come from the family occupation and experience, not the area in which the farm happens to be located: The farm boy from rural New York or New Jersey may add more diversity than would the Harvard-educated lawyer’s son from Des Moines.


Yet despite the current unimportance of geography as a diversifying factor, and despite its disreputable origins as a device for lowering the number of Jewish students, it continues to be widely used as a factor in college admissions.


At Harvard, admissions policies have long favored students from the South, Midwest, and West and disfavored applicants from the urban Northeast. There are some who argue that geography continues to be used at least in part because it allows admissions officers to preserve an artificially high representation of White Protestants in the student body of most elite colleges.


Whether or not this is one of the purposes—conscious or unconscious—of some current admissions officers is not the critical point. The critical point is that this is the undeniable effect of geographic distribution policies. White Protestants are geographically distributed more evenly around the country than others. White Protestants are less likely to live in metropolitan areas. It follows, therefore, that Blacks, Jews, Asians, and ethnic Catholics, as compared with White Protestants, are relegated under a geographic-distribution approach to fighting among themselves for the smaller pieces of the pie allotted to them by current admissions policies.


For example, geographic distribution imposes, in effect, a quota (or, more precisely, a ceiling) on the number of students taken from the various Northeastern metropolitan areas, such as New York City, Boston, Philadelphia, and Washington. These metropolitan areas contain very heavy concentrations of Black, Jewish, ethnic Catholic, and Asian American applicants. Accordingly, if Black students are given a preference in admissions, and if geographic considerations are kept constant, then the Black preference is obtained disproportionately at the expense of Jewish, Asian, and Catholic applicants. Since a large proportion of the qualified Black applicants come from the same metropolitan centers as qualified Jewish, Catholic, and Asian applicants, the policy of geographic distribution pits Jewish, Catholic, and Asian applicants against Black applicants for a geographically limited number of places. Thus, while all White applicants are to some degree affected by any race-specific affirmative-action program, Jews, Catholics, and Asians appear to be affected disproportionately, while leaving many White Protestants—historically, the group most privileged among Americans—disproportionately privileged in admissions decisions.


It should not be surprising to learn, therefore, that when Harvard College began to accept significant numbers of Black students, the immediate concern was that there would be a concomitant reduction in the number of Jewish students. This phenomenon led to the now-famous “doughnut” exchange:




Dr. Chase N. Peterson, dean of admissions at Harvard, recently addressed a group of Jewish faculty members suspicious that Harvard had decided to reduce the number of Jews it would admit. Peterson averred that there is no particular “docket” or area of the country whose quota of admissions has been reduced. Rather, he said, it is “the doughnuts around the big cities” that are not as successful with the Harvard Admissions Committee as they used to be. “This is not based on statistics, but merely on my impressions,” Peterson concluded. “But now we have to be terribly hard on people with good grades from the good suburban high schools, good, solid clean-nosed kids who really don’t have enough else going for them.” The doughnuts, said Peterson, included such areas as Westchester County and Long Island, New York suburban New Jersey, and Shaker Heights, Ohio. When he described these areas to the Jewish faculty members, the Crimson reports, one stood up and said, “Dr. Peterson, these aren’t doughnuts; they’re bagels.”





This has changed somewhat in recent years, but whatever its current purposes or justifications, there can be no question that geographic distribution has the effect of artificially increasing the number of White Protestant students while artificially decreasing the number of Black, Jewish, Catholic, and Asian students.


That is the basis of a recent spate of law suits brought on behalf of Asian applicants to elite universities. In our current world, geographic considerations do not serve any claimed policy of increased diversification of the student body and should be eliminated—especially while efforts are being made to increase the number of minority students in the universities.


The third race-neutral step would be the development of affirmative-action programs based on nonracial considerations.


I advocated following the views of Justice Douglas and California Supreme Court Justice Stanley Mosk, who argued in favor of requiring universities to seek to achieve their commendable goals without using race qua race as a factor in admissions decisions.


Justice Douglas put it this way:




The key to the problem is consideration of such applications in a racially neutral way . . . There is . . . no bar to considering an individual’s prior achievements in light of the racial discrimination that barred his way, as a factor in attempting to assess his true potential for a successful legal career. Nor is there any bar to considering on an individual basis, rather than according to racial classifications, the likelihood that a particular candidate will more likely employ his legal skills to service communities that are not now adequately represented than will competing candidates. Not every student benefited by such an expanded admissions program would fall into one of the four racial groups involved here, but it is no drawback that other deserving applicants will also get an opportunity they would otherwise have been denied. Certainly such a program would substantially fulfill the Law School’s interest in giving a more diverse group access to the legal profession. Such a program might be less convenient administratively than simply sorting students by race, but we have never held administrative convenience to justify racial discrimination.
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