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			Knowledge is power, knowledge is safety, 
knowledge is happiness.

			—Thomas Jefferson
from a Letter to George Tickner, 
November 25, 1817

			Be the change you want to see in the world. 

			—attributed to Mahatma Gandhi  

		

		
			Please Take Notice 


			This guide is dedicated to providing an overview of employment law in Maryland, including at-will employment, contractual employment, and major federal and state laws shaping employment law and rights. It is not exhaustive and not legal advice. For legal advice, seek a lawyer. In keeping with Mr. Jefferson, this guide aims to make each and every reader more knowledgeable, and so more effective in their lives and careers.
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			Introduction

			Are you working in Maryland and either running into roadblocks or seeking greater knowledge about employee rights? If so, this guide offers practical information to help you protect your workplace rights and working career. The perfect time to read it is when you begin working in Maryland. The essential time to read it is when you have a problem.

			The guide covers various employee rights in Maryland. However, it is not a comprehensive legal resource. To be comprehensive would require thousands of pages, and even then some topics would be left out. It does, however, cover the basics, and it provides a list of references at the end for follow-up, giving you the opportunity to broaden the scope of your knowledge.

			If you need to take an employment problem to court, however, you should find an experienced employment attorney. Why? Employment law is complex and rooted in a history of court precedent, as well as local, state, and federal statutory law. Without professional expertise in the law, you are vulnerable. Consequently, I also include a chapter about hiring a lawyer. However, maybe that is not your route. So I also include brief chapters on gathering and preserving evidence and using discovery at court.

			I have handled hundreds of employment disputes at the various levels at which they occur, such as applying for medical leave, helping employees handle disputes at work themselves through HR or their union, negotiating with employers’ counsel, and representing employees before governmental agencies and, of course, at state and federal court. Negotiating employment disputes can be frustrating, and knowing what carrots and sticks to wield requires finesse. 

			In addition, during my own career, I myself have navigated at-will, term, and contractual employment, as well as entrepreneurship. So I bring real-world experience to understand employment problems. Overall, this guide compiles my experience handling at-will, contractual, and unionized employment in a way that I think is helpful and broadly applicable. 

			The first step in tackling any problem is knowing your rights and options, so let’s get started! 

			Using This Guide

			As stated in the introduction, this guide offers a general overview of the landscape of employment rights under state and federal law in Maryland. Consider it an aerial map. It does not include every nook and cranny of the land, but it does cover the basics: at-will employment, the employee handbook, owed wages, union matters, illegal workplace discrimination and retaliation, leave from work laws, unemployment benefits, and workers’ compensation. It also covers evidence, court discovery, and seeking legal advice, among other topics. 

			Importantly, I must repeat that this book does not constitute legal advice and tell you a little more about why. Books about specific areas of employment law, such as the US Fair Labor Standards Act (FLSA) or the US Americans with Disabilities Act (ADA), each comprise around a thousand pages or more. This guide, on the other hand, is succinct and written with an eye toward knowing, protecting, and asserting employee rights. Further, legal advice is tailored to each person’s particular situation. However, this guide is for a general audience. For example, in an employment dispute, a legal analyst might need to know the following: 

			
					any mistakes alleged

					the facts in dispute

					the facts agreed upon

					when the matter in question happened

					who was there (witnesses)

					who are the main players

					what was said

					what was placed in writing

					the surrounding chain of events

					any relevant employment contract, handbook, grievance procedure, and/or policy document

					further circumstances specific to the matter at hand

			

			In other words, legal advice applies specifically while this guide applies generally. Further, the law changes, whether annually through the Maryland legislature, periodically through the federal government, or whenever a new court decision or government agency regulation arises. So, again, if you need legal advice, please seek it from an attorney. 

			
 Chapter one

			
The World of 
At-Will Employment

			What Is At-Will Employment?

			I suggest you think of at-will employment as a party, because, like a party, it involves social ties, can be enjoyable or a downer, and lacks a guarantee. Here are some questions that often apply to both parties and at-will employment:

			
					Are you invited? 

					Has the schedule changed? 

					Has the engagement been canceled? 

					Does someone want you disinvited?

					Do you still want to go?

			

			Let’s stick with this party analogy for a second. If you show up on Friday night and the party’s canceled, but your friend forgot to tell you, can you sue the host? Mostly likely not. You’ll need to take your personal party elsewhere. 

			But hey, it works both ways. If you yourself fail to show up and the guests have less fun as a result, the host cannot sue you either because you have a right to stay home or attend a better party. Similarly, in the world of at-will employment, you have the right to quit and move on.

			Let’s Discuss 
At-Will Employment

			The term “at-will” employment covers most employment where there is no written contract, including no union contract, and often assumes the lack of protection under governmental civil service rules. 

			New public school teachers, for example, may be on written annual term contracts that have renewal clauses. Teachers and/or other craft professionals also may have union contracts that govern their workplaces in terms of performance, transfer to another workplace, pay scales, imposition of discipline, and the like.

			In Maryland, unless you have a written employment contract, you are most likely an at-will employee. If someone promises verbally that you will have a job for a period of time (a “term”), that promise can be considered part of an employment agreement or oral contract. However, such a promise will be very difficult to prove unless your employer admits it because Maryland law will presume no such promise unless it is in writing. Instead, Maryland law presumes an at-will employment relationship (see Bontempo v. Lare, 444 Md. 344, 364-65, 119 A.3d 791, 803-04 (2015)).

			By definition, at-will employment means that neither employer nor employee needs a reason to end the employment. Consequently, employers may, and often do, end such employment due to alleged poor performance or for “business reasons,” such as loss of revenue and/or changing circumstances. Likewise, employees may, and often do, quit, either because they have better job offers or simply because they do not wish to continue. While these are typical motivations for termination of employment, however, the legal doctrine of at-will employment does not require a reason for termination. Nor does it require either side to disclose why they are parting ways.

			Limitations upon 
At-Will Employment

			At-will employment, which arose to dominance in the nineteenth century in America with the expansion of factories and industrial production, has twenty-first century limitations. Two primary sources of these limitations are private contract and statutory law. For instance, state and federal laws prohibit certain discriminatory and/or retaliatory motives as reasons to take employment actions, including firing someone. Some examples are discussed in chapter 10. 

			Limitations to at-will employment, however, include more than discriminatory and/or retaliatory motives. A patchwork of intersecting laws constitutes a set of restrictions to the doctrine of at-will employment, some of which are covered in chapters 3, 8-11, and 13.

			Business owners, for instance, cannot legally fire employees because they request medical leave under the US Family Medical Leave Act (FMLA) and so inconvenience the staff. Such a violation of law, if proven true, likely will be deemed “illegal FMLA interference” if it happens in advance of the medical leave, or “illegal FMLA retaliation” if it happens afterward.

			Notice and Grievance Provisions

			Notice and grievance provisions within an employment or union contract may alter the at-will employment relationship. A notice provision, for instance, may require a set time like two weeks or thirty days of notice in advance before either side can end the employment. If so, these notice provisions should be in writing, because the customary “two weeks’ notice” is just that, customary, in the context of at-will employment, where none is required by law.

			A grievance procedure also may change the structure of how employment is handled, if it exists, and likewise should be in writing. This guide has specific sections in chapters 2, 4, and 5 on the employee handbook, union contracts, and grievance procedures that cover this and how it impacts the at-will employment relationship.

			Protecting Yourself in an 
At-Will Employment Relationship

			How do you protect yourself in an at-will employment relationship? The following is a list of eight to-dos:

			
					First, have savings. 

					Second, continually develop new skills for which there is high demand.

					Third, try hard in your current place of employment—but always develop your network and career at the same time.

					Fourth, if there are problems at work, look for another position while you still have a job, as employers will find you more attractive if you’re already employed. Further, sometimes personality conflicts at work, if that is the irksome snafu, cannot be resolved.

					Fifth, if laid off, consider self- or part-time employment. This will improve your skills and reputation.

					Sixth, if let go, file for unemployment benefits. 

					Seventh, if possible, work in a field that offers union or professional employment contracts.

					Eighth, if an employee, obtain and read your employee handbook, which, as discussed in chapter 2, is a guide to your employer’s policies and point of view.

			

			Conclusion

			As noted, at-will employment is analogous to a party in an important way—the lack of a guarantee. Further, it’s no fun if you have to litigate an employment claim rather than focus on income or career. So, as discussed throughout this guide, learning what your employment rights are is prudent. Knowledge is power; therefore, the next chapter discusses obtaining and reading your employment handbook as a preventative measure—your first basic step to self-protection.

			
Chapter two

			
The Employee Handbook

			
A Good Negotiation Tool

			In the world of at-will employment, the employee handbook provides you with knowledge and options about what to do, where to go, and whom to speak to as available in your specific workplace, at least according to the employer’s written policies. As part of strategic routine onboarding, you should, therefore, obtain and read your employee handbook. Yet, in my experience, few do—until, of course, they need to. 

			What is in the Employee Handbook?

			An employer’s handbook, which is often called “the employee handbook” at work, usually describes policies regarding many aspects of working life and procedures, including the following:

			
					employment benefits, including insurance options, holiday pay, and other paid benefits like tuition benefits

					an outline of the employer’s disciplinary policy

					a “hotline” number for workplace problems such as discrimination

					an explanation of any “grievance procedure” used to air grievances to someone besides your direct supervisor

					what kinds of “leave” are available (including leave provided by the employer, rather than simply mandated by law)

			

			Any Maryland employee handbook also likely addresses whether accrued benefit pay (like sick and vacation pay accrued but not yet used) is forfeited or paid out when the job ends—a matter discussed later in this chapter.

			Let’s take a look at some of these features of the employee handbook.

			The Progressive Discipline Policy

			Many employee handbooks include a discipline or “progressive discipline” policy. Such a policy can be a good negotiation tool. However, discipline policies often are not enforceable under law because of a handbook disclaimer provision, discussed further below. If not legally enforceable, this means that employers often have the legal right to choose whether and how to use them. 

			If facing a difficult supervisor, sometimes knowing the employer’s policy will help you better communicate with that person, or at least diplomatically justify your own conduct at work. Meanwhile, you might consider dusting off your résumé. 

			You should also, however, be aware that in illegal discrimination, retaliation, and whistleblowing cases, among other types of lawsuits, if the progressive discipline policy is skipped or falsified, this can be used as evidence of illegal motive. In such a situation, while the policies themselves remain nonenforceable, their use or lack thereof can constitute evidence of a hidden illegal motive, as is discussed in chapter 10 on discrimination.

			The Disclaimer

			The employee handbook usually does not change the nature of at-will employment. This is because most have a “clear and conspicuous disclaimer” to protect the at-will nature of the employment relationship. The exact wording of such disclaimers can differ; however, many are written something like the following:

			THIS COMPANY IS AN AT-WILL EMPLOYER. THIS MEANS THAT REGARDLESS OF ANY PROVISION IN THIS EMPLOYEE HANDBOOK, THE COMPANY OR I MAY TERMINATE THE EMPLOYMENT RELATIONSHIP AT ANY TIME, FOR ANY REASON, WITH OR WITHOUT CAUSE OR NOTICE. NOTHING IN THIS EMPLOYEE HANDBOOK OR IN ANY DOCUMENT OR STATEMENT, WRITTEN OR ORAL, SHALL LIMIT THE RIGHT TO TERMINATE EMPLOYMENT AT-WILL.	 

			If the disclaimer is conspicuous and clear, Maryland law will honor the fact that it is up to the employer whether and how to use these policies. Consequently, if such a disclaimer is in the handbook, the handbook has no force of law against the employer (see, e.g., Castiglione v. Johns Hopkins Hosp., 69 Md. App. 325, 517 A.2d 786 (1986)). A disclaimer at the beginning of the handbook reasonably can be seen by Maryland courts as applying to the entire handbook (see Elliott v. Bd. of Trs., 104 Md. App. 93, 100-06, 655 A.2d 46, 49-52 (1995)). 

			There are rare exceptions to this. If the disclaimer is not clear and conspicuous—for instance, if the employer has separated some sections from the handbook onto a website and not reprinted the disclaimer online—those separate sections might be enforceable (see Tucker v. Johns Hopkins Univ., No. 1150 (Md. Ct. Spec. App. Apr. 10, 2017), unreported opinion). 

			In Tucker, the court solely held that an employee, Mr. Tucker, had a right to a three-person panel review of his firing by Johns Hopkins, but he could not use the court process to change the outcome of his firing simply because the process was inadequate. In other words, the court held that Johns Hopkins was legally required to honor their own website’s promise of this three-person panel review procedure. Yet, if the organization wanted to rubber-stamp the termination via the panel procedure, the court would not examine it. The Tucker case provides a process right and nothing more, and it is a good example of the limits of mere procedural rights within the at-will employment relationship.

			In Elliott v. Bd. of Trs., supra, the Maryland Court of Special Appeals notes that employer promises made in documents without disclaimers, or simply made separately from the typical employee handbook containing a legal disclaimer, can become part of the employment benefit bargained for by working for the employer, or simply continuing to do so, if facts so justify.

			Owed Benefits at End of Employment

			In Maryland, an employer must pay out to the employee any accrued sick time, vacation, or personal pay—unless the employee handbook or other written policy states otherwise. If the employer’s written policy is silent on this matter, these benefits must be paid out (see Maryland Wage Payment and Collection Law, Md. Code, Lab. & Empl. § 3-505(b) (2021)). So this issue first is decided by looking at the employee handbook and employer’s written policies.

			However, not every employer provides these benefits or provides all of them. This all being said, check your handbook and see what it says. Know your rights.

			At-Will Requests to Reconsider

			I have entitled this section “At-Will Requests to Reconsider” because some large employers in Maryland voluntarily provide an appeal procedure to enable terminated or disciplined at-will employees to appeal, even though, as at-will employees, they don’t have any legal right to ensure some decision is reversed or some facts are investigated. For example, a request to reconsider may enable at-will employees to appeal a termination, suspension, or demotion to persons outside their daily milieu. It may enable them to reduce some discipline imposed, obtain a transfer of work station, or be offered a second chance. 

			However, because such procedures lack force of law, as in the Tucker case just discussed, this reconsideration procedure usually is not enforceable. In other words, it is an opportunity to persuade but not to force the employer to change a decision. In sum, requests to reconsider often permit obtaining a review of what happened beyond the purview of your immediate supervisor, which can be helpful. 

			In my experience, these procedures require that any written request to reconsider be filed within five to fifteen days of the problematic event at issue (often at the quicker end of this spectrum). This being said, the time allotted depends on the employer’s procedure, which is often in writing, such as in the employer’s handbook, HR department’s files, or online. Obtain it. A request to reconsider, for instance, may require you, as a first step, to present a written request to the same supervisor who took the problematic action. While doing so might seem futile, skipping it could result in the appeal’s denial on the basis of incorrect procedure. 
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