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    Wherein you would have sold your king to slaughter,

    His princes and his peers to servitude,

    His subjects to oppression and contempt

    And his whole kingdom into desolation.

    Touching our person seek we no revenge;

    But we our kingdom’s safety must so tender,

    Whose ruin you have sought, that to her laws

    We do deliver you.

    —William Shakespeare, King Henry V, Act II, Scene ii

  


  INTRODUCTION AND ACKNOWLEDGMENTS

  This book is to some extent a sequel to my earlier book, Terrorist Attacks on American Soil: From the Civil War Era to the Present. The earlier work sought to understand the typology of terrorist attacks in the United States from the 1850s through the 9/11 episode and the lessons to be learned in preparing for future attacks. This book takes up the question of how the US government typically responds to terrorist attacks and, in the absence of an attack, the fear of foreign and subversive elements that may harm the nation. In some cases, the government “overreaction” leads to a series of abuses that amplifies the severity of the original threat. The objective here is not to select every instance of government reaction to threats, but to examine representative cases.

  The horrendous events of September 11, 2001, highlighted the nature of terrorism unlike all but a handful of major catastrophes in American history. It is a date no one will ever forget—akin to the Japanese attack on Pearl Harbor on December 7, 1941, and President Kennedy’s assassination on November 22, 1963. It is only natural that citizens and their political leaders have struggled to respond to such events.

  After a terrorist episode occurs, the question invariably arises: what should government do to eliminate or reduce the likelihood of a future attack? Often the initial reaction is supported at the outset, only to become a matter of debate when the shock of the original event wears off. Slightly more than six weeks after the 9/11 attacks in the United States, for example, Congress passed and President George W. Bush signed into law the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, commonly referred to as the USA PATRIOT Act (USAPA). The USAPA provides the federal government with enhanced authority to prevent future terrorist attacks. The act allows federal agencies to request stored information from third-party providers, including telephone companies and Internet service providers; makes fundamental changes in the application and execution of search warrants; and authorizes agencies to share information that was restricted in the past. The statute was popular in 2001 as Americans struggled to make sense of the horrors they had witnessed. In subsequent years, the USAPA lost much of its political support.

  I started working on this project in the spring and summer of 2013. During my initial stages of research and writing, the Boston Marathon bombings and Edward Snowden’s disclosure of classified information related to the National Security Agency’s covert surveillance program dominated the news. As I entered the final stages of preparing the manuscript for publication, a jury in Boston, Massachusetts, found Dzhokhar Tsarnaev guilty on thirty charges related to the Boston Marathon bombings, which killed three people and wounded more than two hundred and sixty others. Such high-profile cases highlight the ongoing salience of terrorism as well as the debate over an appropriate governmental response. At the heart of this debate is the perennial trade-off between freedom and authority. The debate casts these concepts as antithetical values so that an increase in one value necessarily requires a corresponding decrease in the other.

  At one end of the spectrum is absolute freedom, which can be defined as a complete absence of constraints on individual behavior. In a state of absolute freedom, no government exists. A person can do whatever he or she wants. At the other end of the spectrum, a totalitarian state can be created so there is no individual freedom whatsoever. Most US citizens desire a balance—a middle approach. A mixed polity—that is, a regime where people, acting through their elected representatives, make some political decisions, but unelected experts also contribute to policy-making—is the preferred form of government for a people who profess to love individual freedom but also desire a strong state that meets many needs, especially for national defense, protecting free markets, and ensuring equality of opportunity (although the definition of the latter term is debated). The US political system calls to mind Winston Churchill’s famous comment that a democracy is the worst form of government—except, of course, for all the others.

  Since September 11, 2001, many books and articles have been published about terrorism and America’s response to the problem of “non-state actors” that engage in violence. Rather than focus on the initial acts that qualify as terrorism and subversion, however, this book focuses on government responses to terrorism and perceived subversion. Sometimes the responses are effective, and sometimes they trigger a backlash that leads to abuses at the hands of government agents.

  As I embarked on my research and writing, I harbored high hopes and soaring ambitions. I would discuss every case in American history and uncover every episode where government sought to ensure the safety of its citizens but sometimes went astray. I quickly realized that such ambitious plans were unworkable. If I were to tackle every episode, the resultant book would become a 1,000+ page tome. Comprehensive works have their place, but often their heft makes them inaccessible. Choices would have to be made. Therefore, I selected what I thought were representative cases from across a broad expanse of American history, beginning with the Alien and Sedition Acts and ending with 9/11. In most instances, the choices were obvious owing to the importance of the issue and the availability of research material. In other cases, I used my judgment to select what I thought were interesting and illustrative examples.
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  Chapter 1

  THE ALIEN AND SEDITION ACTS

  I have sworn upon the altar of God eternal hostility against every form of tyranny over the mind of man.

  —THOMAS JEFFERSON,

  LETTER TO DR. BENJAMIN RUSH, SEPTEMBER 23, 18001

  Americans who look back through the dark pages of history often are perplexed by the behavior of forebears who championed measures clearly at odds with the prevailing myth of the republic as a proverbial shining city on a hill. Yet the 1790s, the first full decade that the United States existed under the new US Constitution, teemed with danger and intrigue. The nation was less than a generation removed from the American Revolution, and its perpetual existence was hardly assured. For citizens fearful of an avaricious European power asserting its dominance over the American landscape, measures to lessen or avoid foreign subversion appeared prudent and necessary to the national interest. Concerns over alien, corrosive elements led to the first major backlash against subversion in the country’s history: passage of the Alien and Sedition Acts.2

  Background

  The laws were the result of a long train of events. Tensions, especially with Great Britain, reached a crisis early in the 1790s. The British still occupied forts in the Great Lakes region and continually impressed Americans into service as British sailors a decade after the Treaty of Paris had ended the war between Britain and her former colonies. By repeatedly encouraging Native American attacks against settlers in the western territories and interfering with trade in the West Indies, the English also threatened the well-being of citizens eking out a living on the frontier. The first US president, George Washington, was not a man to back away from a fight, but he recognized that a bellicose attitude toward the British could lead to disastrous consequences. Ill-prepared for war and mindful of the necessity of resolving ongoing disputes, his administration, propelled by a prominent Anglophile, Alexander Hamilton, negotiated a treaty that ensured at least a temporary rapprochement with Great Britain. Formally titled the Treaty of Amity, Commerce, and Navigation, Between His Britannic Majesty and the United States of America, the agreement, hammered out by a well-known lawyer and statesman, John Jay, solved one set of problems while triggering others.3

  The nation of France, a perennial British adversary, interpreted the Jay Treaty as a threat to French interests in the New World. In response to the apparent normalization of Anglo-American relations, French officials seized American ships and confiscated the cargo. The Federalist Party, now headed by a new president, John Adams, reacted with alacrity at any perceived French threat. Had calm, deliberative reason taken hold, the dispute probably could have been resolved through normal channels of diplomatic discourse. Yet relations with France were so strained that each side attributed bad faith to the actions of the other.4

  President Adams convened a special session of Congress in May 1797 to urge his brethren to prepare for war with France. His action ignited an acrimonious debate between his supporters in the Federalist Party and their rivals, the Democratic-Republicans, usually referred to as Republicans. The former believed that French forces represented a distinct threat to American interests and must be met with military preparedness. They suggested that internal subversion also was a threat because sympathetic Francophiles were known to live and work in the United States. A Massachusetts congressman, Harrison Gray Otis, warned that “an army of soldiers would not be so dangerous to the country, as an army of spies and incendiaries scattered throughout the Continent.”5

  Republicans countered that the Adams administration was exaggerating the crisis to reap the political benefits of public hysteria. They cautioned that the administration’s actions would confuse dissent with treason. The notion of a loyal opposition is a crucial feature of a healthy republic. When a group fears that its members will be prosecuted for speaking the truth to power, disaffected voices fall silent. If the American system of government is constructed on a foundation of bargaining and negotiation, the regime becomes unstable when one or more parties are dissuaded from engaging in the rough-and-tumble world of political debate and compromise.6

  Conscious of the turmoil he had helped to create, John Adams sought to chart a prudent course amid waves of turbulence and contention. If it came to an armed confrontation, the president was under no illusions about the nation’s vulnerability. Recalling how his predecessor had avoided war with Great Britain in 1794 by sending envoys overseas to iron out disagreements, Adams agreed to dispatch representatives to France. Unfortunately, the effort, although presumably designed to preserve the peace, exacerbated tensions.7

  The crisis escalated into the notorious XYZ affair in 1797 and 1798. Led by Charles Cotesworth Pinckney, the president’s emissaries John Marshall and Elbridge Gerry arrived in France in October 1797 and requested a meeting with Charles Maurice de Talleyrand, the French foreign minister. Standard protocol dictated that foreign representatives present their credentials to the appropriate official, in this case Talleyrand. Typically, the exchange was a pro forma affair. In this instance, however, the foreign minister was irked about improved U.S.-British relations and suspicious of the Americans following a speech by President Adams that Talleyrand deemed overly hostile to his nation’s interests. In the flurry of back-and-forth negotiations, Talleyrand demanded a loan to the French government and a bribe for himself. Such unsavory methods were all-too-commonplace in European diplomacy at the time, but news of the affair ignited a firestorm of protest in the United States. “Millions for defense, but not one cent for tribute” became a rallying cry among citizens incensed by the French effrontery.8

  Thus began a quasi-war, which Adams sardonically labeled “the half war with France.” Among other things, his administration established an embargo on trade with the French, formally withdrew from existing treaties, and authorized American ships on the high seas to assail French vessels. As the nation armed, talk of conspiracies circulated with frightening regularity. In addition to fears of a French war, administration officials worried that civil war might erupt between Americans who supported the British and those who allied themselves with the French.9

  The Alien and Sedition Acts

  It was this fear over foreign influences threatening the health of the fledgling nation that led Congress to pass, and President John Adams to sign, four laws known as the Alien and Sedition Acts. The laws restricted naturalization procedures, authorized the detention of foreign nationals if war broke out with their respective countries, authorized the deportation of noncitizens suspected of plotting against the United States, outlawed “conspiracies” that criticized government policies, and prohibited false or malicious writing against Congress or the president.10

  The statutes were written out of concern for national security, but the objectives of the Alien Acts were different from the objectives of the Sedition Act. The three Alien Acts were aimed at curbing subversive activity by foreign elements that might work toward nefarious ends behind the scenes. The first statute, known as the Naturalization Act of 1798, increased the time for immigrants to become US citizens from five to fourteen years.11 Under the Alien Enemies Act, if the nation declared war against another country, citizens from the belligerent country who were physically present in the United States could be detained, confined, or deported, as necessary, to ensure they were not engaged in subversive plots. The law passed with bipartisan support and engendered relatively little controversy.12 The Alien Friends Act, however, proved to be far more contentious. An “emergency” measure authorized the president of the United States to seize, detain, and deport any noncitizens the president determined to be dangerous to the welfare of the country. No hearing was required and the president was not obliged to seek approval or counsel from anyone before he acted. Unlike the Alien Enemies Act, the Friends Act did not include a requirement that the person seized and deported be a citizen of a country at war with the United States. Although the law was set to expire on President Adams’s last day in office, critics regarded the broad statute as a dangerous precedent and likely to enhance executive power at the expense of the other branches of government.13
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  President John Adams signed the infamous Alien and Sedition Acts into law. Courtesy of the Library of Congress

  If the Alien Acts sought to curtail subversion practiced under the cover of darkness, the Sedition Act was designed to prevent subversion undertaken in the light of day. Critics of the administration or its policies would not be permitted to engage in “seditious speech” without bearing legal consequences. The law passed along a straight party vote. Because the Federalists controlled both houses of Congress, they enacted the statute over Republican objections. In response to criticism that the law violated First Amendment freedom of speech, supporters argued that it modified common law definitions of sedition by imposing a requirement that malicious intent be an element of the crime. Truth was a recognized defense and a jury could determine whether a particular instance of speech rose to the level of sedition. In the view of one Federalist, the Sedition Act, far from being the burdensome law suggested by ardent Republicans, was “a wholesome and ameliorating interpreter of the common law.”14

  Some historians have concluded that the acts were an overreaction to the French government’s hostility toward the new American republic while others have viewed the punitive measures as a convenient pretext, little more than a thinly-veiled effort by President Adams’s Federalist Party to undermine Thomas Jefferson’s Republican Party. Although Adams did not use the new Alien Acts to persecute his enemies, the Sedition Act was especially worrisome to proponents of free speech because it could be wielded as a weapon, in effect nullifying the First Amendment. Anyone who criticized the government could be prosecuted for treasonous activities—a potentially potent weapon for Federalists to silence their Republican critics, to say nothing of the chilling effect even in the absence of formal prosecution. One historian characterized the measure as “perhaps the most grievous assault on free speech in the history of the United States.”15

  In retrospect, the folly of such xenophobic legislation is not difficult to comprehend, but the tenor of the times suggested that enemies lurked around every corner. With new immigrants reaching the nation’s shores every day, the possibility that subversion might imperil the regime haunted many an elected official and party leader. The land was awash with Frenchmen, to say nothing of “wild Irishmen” and other suspect nationalities. Who knew what mischief strange peoples might propagate when their loyalties were divided and their motives impure?

  That the Federalists would have authored the odious measures seemed anomalous, for the party was known to be friendly toward immigrants. Early in the 1790s, the Federalist Party had welcomed the tired, poor, huddled masses as potential recruits. Land speculators among the Federalist ranks especially envisioned a nation of transplanted Europeans eager to buy up land and spread the gospel of Americana. As the decade progressed, however, attitudes regressed. All sorts of revolutionary ideas and peoples flocked to the New World, and with them came a backlash against the infusion of foreign cultures and values. The orderly, hierarchical society that was supposed to flourish in the wake of a transformed citizenry was displaced by a chaotic horde of unwashed masses that reveled in distinctiveness. If the plan was to assimilate these new inhabitants into a uniquely American ethos, many immigrants, anxious to retain a separate ethnic heritage, refused to get with the program. Add to this disturbing trend of alien customs and habits the fervor of the French Revolution, attacks by British and French forces on American vessels and frontier outposts, and dark rumors circulating about conspiracies lurking on the fringes of American society, and the seeds were planted for a government overreaction.16

  Fear of aliens, while perhaps overblown, can be understood as a consequence of uncertainty and feelings of powerlessness combined with steadily increasing immigration rates. Yet the desire to implement a Sedition Act requires an additional leap of faith. Apologists contended that the Federalist understanding of democratic theory was consistent with enactment of a seditious libel statute because these men of an elitist bent did not believe the legislation threatened core values. To modern sensibilities, the give-and-take among persons of different beliefs and ideologies is essential to the perpetuation of a healthy government based on the consent of the governed. The marketplace of ideas, as it was called in later days, is crowded with concepts that do not always reflect perspicacity or tasteful sentiments, but that nonetheless advance the cause of human freedom by allowing participants to present their grievances and debate efficacious public policy. Freedom of speech is a crucial component of a robust democratic government because citizens are engaged in the discussion. A law that curtails free speech is a law that undermines regime values.

  The Federalists took issue with the idea that all manner of citizens should engage in public policy debates. They argued that disputes about the appropriate course of action necessarily occur among representatives chosen to present (or re-present) the views of their constituents within the formal organs of government. Because so much of the public debate among the citizenry results in cacophonous noise and ushers in civic chaos and disorder, spirited conversation among the masses not only fails to fulfill the goals of a democratic system, but may ignite violence and lead to the breakdown of harmonious relations. According to this view, stifling speech through a statute does not undermine the concept of a democratic government. It ensures that order is maintained and possibly violent communications are quashed before they can trigger violence and thereby harm the republic.

  It was a curious interpretation, and not in accord with a mainstream perspective on the virtues of democratic government. Even in the early days of the American regime, a large number of citizens already subscribed to the credo that this new nation, unlike the old, stodgy governments of Europe, was a place where persons could settle and make their way free from ancient encumbrances and anti-democratic entanglements. The United States was a shining beacon by which peoples of a modest station could come and carve out an improved existence. To penalize the expression of their ideas was anathema, a decidedly undemocratic proposition. If the sea of liberty was boisterous and subject to turbulent squalls, so be it. A price must be paid to enjoy the blessings of liberty.17

  The Republicans adopted this libertarian creed in their response to the Alien and Sedition Acts. Never reluctant to criticize his political enemies, Thomas Jefferson was quick to denounce the statutes as unwise and dangerous. Writing to his faithful protégé James Madison, Jefferson attacked the new laws as “so palpably in the teeth of the Constitution as to shew they mean to pay no respect to it.” As he took his objections public, Jefferson might have faced prosecution for his pointed comments, but he was never hailed into court. Perhaps the political repercussions of prosecuting a sitting vice president who served in the same administration that had pushed for passage of the acts were too much for even the staunchest Federalist to stomach. In any case, Jefferson was fortunate to escape prosecution.18

  The Lyon-Griswold Incident

  Other detractors did not share in the vice president’s good fortune. Several prominent Republicans, notably John Daly Burk, William Duane, Anthony Haswell, James Callender, and Matthew Lyon, were tried for sedition during this time. The latter, a Republican congressman from Vermont, is remembered as a forceful, colorful character, especially for his conduct during a scuffle that broke out on the floor of the US House of Representatives in 1798.19

  The episode originated with an epithet hurled by Connecticut Congressman Roger Griswold, a Federalist, who referred to Lyon as a scoundrel. Such profanity, while commonplace in underground mutterings, was shocking when expressed in public. If Griswold’s purpose was to initiate a contentious battle of linguistic jousting, he had selected exactly the right opponent. A cantankerous, hot-headed gentleman, Lyon needed no pretext to engage in verbal battle with representatives of the party in power. He had arrived in Congress hell-bent on containing the growing Federalist menace, which he viewed as a contagion that would infect the land unless men of courage stepped forward to check its spread. Attacked in the pages of Federalist rags and denigrated as “ragged Matt, the democrat,” a wild “beast” whose lineage was suspect, Lyon was already on edge when he met Griswold during a brief congressional recess on January 30, 1798.

  The incident began as a simple exchange of insults. Lyon was boasting that he was a friend to the common man and needed to venture into Connecticut to turn the people into Democratic-Republicans. Overhearing the harangue, Griswold remarked that Lyon had better strap on his wooden sword if he came to Connecticut, a humiliating reference to Lyon’s supposedly less-than-exemplary service during the American Revolution. The standard Federalist myth held that Lyon had been cashiered for cowardice while serving on General Horatio Gates’s staff in New York and had been forced to wear a wooden sword as punishment. Lyon had always vehemently denied the affair, but he remained irate whenever anyone questioned his military service or his moral rectitude. When Griswold insulted his honor that fine winter’s day, an incensed Lyon acted without hesitation or regret. He spat in the man’s face.
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  Vermont Representative Matthew Lyon (a critic of the Adams administration) brandishes tongs while he brawls with Connecticut Representative Roger Griswold (an Adams supporter), who wields a club, on the floor of the US House of Representatives in 1798. Lyon was later convicted of violating the Sedition Act for his incendiary anti-Adams rhetoric. Courtesy of the Library of Congress.

  Witnesses intervened to prevent fisticuffs on the spot, but the matter was far from concluded. Griswold and his supporters moved to have Lyon expelled from the House for “gross indecency.” Two weeks later, on February 15, 1798, Griswold lost his patience with the endless delays. He might have challenged his rival to a duel, but he believed it beneath his station to defend his honor from the actions of a beastly reprobate. Instead, he confronted Lyon in the House chamber and caned the man repeatedly. Lyon responded by snatching up a pair of tongs and vigorously defending himself. Horrified onlookers characterized the ruckus as more appropriate to a tavern than to the halls of Congress. A famous political cartoon titled “Congressional pugilists” made the rounds shortly thereafter accompanied by a satirical ditty: “He in a trice struck Lyon thrice / Upon his head, enrag’d sir, / Who seiz’d the tongs to ease his wrongs, / And Griswold thus engag’d, sir.”20

  With both men participating in the unbecoming behavior, Congress chose not to censure either legislator. The leadership seemingly obeyed the old legal adage that to one who is willing, no injury occurs. Both partisans had engaged in the physical altercation.

  For all the humor arising from his newfound notoriety, Lyon did not laugh for long. He soon found himself on trial under the Sedition Act for his bitter criticism of the Adams administration. After a short trial where his guilt was all but a foregone conclusion, the congressman was convicted on October 10, 1798, sentenced to four months in jail, and slapped with a $1,000 fine. While imprisoned, he won reelection to the House, an impressive feat given his dire circumstances. Yet his constituents loved him not in spite of his legal wrangling, but because of it. For all of his shortcomings, Lyon became a hero among Republicans for his impassioned and flamboyant, if not altogether dignified, defense of free speech.21

  Backlash

  If the Federalists had expressed misgivings about the new law and had chosen to pursue a policy of lax enforcement, matters might have been less volatile for everyone concerned. Yet the administration appeared eager to enforce the new measures. Secretary of State Timothy Pickering led the charge. His zeal for attacking enemies of the Federalist Party, which he viewed as enemies of the state, became legendary. He was an indefatigable advocate in his quest to root out Republicans who might infect the republic with their love of all things French. Scouring the Republican newspapers each day, Pickering was determined to prosecute any administration critics, and he would use the full might of the state to do so. His supporters hailed the man as “the Scourge of Jacobinism” even as his detractors labeled him a “Federalist ogre.” Pickering proved to be a talented persecutor. When all was said and done, the secretary ensured that twenty-five Republicans were arrested. Under Pickering’s watch, the Federalists issued fifteen indictments for seditious libel, and ten cases proceeded to trial. Each of the ten trials resulted in a conviction.22

  Yet if the goal was to break the back of Republican critics, Pickering’s witch hunt was an abysmal failure. He jailed several prominent editors and forced two Republican newspapers out of business, but he did not envision the backlash that occurred. The Federalists’ decision to prepare for a possible war against France had proven to be popular among many citizens, but the Adams administration soon found its public support eroding. In the wake of passage of the Sedition Act, public criticism grew substantially. A petition submitted from twelve hundred Northampton County, Pennsylvania, citizens typified the reaction among many people who feared that prosecuting political opponents would be “inimical to the genius of a republican government.” Pickering apparently hoped to improve Adams’s reelection chances by stifling dissent among the opposition press. Instead, he inadvertently stiffened their resolve and encouraged citizens to react negatively to the sedition charges.23

  The Kentucky and Virginia Resolutions

  It was an age of extremes. While the Federalists embarked on a witch hunt to consolidate political power and assuage their followers’ concerns about conspiracies lurking around every corner, the Republicans reacted viscerally, championing policies that were as misguided in their own way as the Federalist agenda. The two major Republican Party leaders, Thomas Jefferson and James Madison, were not satisfied to leave the political tussling to their proxies or the citizenry. To demonstrate their mistrust of centralized federal authority, they penned the famous Kentucky and Virginia resolutions, albeit anonymously. The resolutions were troubling. Responding to the Lyon prosecution as well as attacks on other prominent critics of the Adams administration, the resolutions were extraordinary documents that essentially authorized states to nullify acts of the federal government if the states believed those laws (such as the Alien and Sedition Acts) were unconstitutional. Originating with the principal author of the Declaration of Independence and the man heralded as the father of the US Constitution, respectively, the manifestos provided incredible insight into the political debates of the day. A quarter of a century would pass before the identities of the authors would be known, but the influence of the resolutions on subsequent events in American history was unmistakable and profound.
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  Thomas Jefferson led the charge to repeal the Alien and Sedition Acts when he became president in 1801. Before that time, he authored the Kentucky Resolution arguing against expanding federal power at the expense of the states. Courtesy of the Library of Congress.

  The Kentucky legislature enacted two resolutions, one on November 16, 1798, which Jefferson authored. The second dated from December 3, 1799, but the author was never established. Madison wrote the Virginia resolution, which the state passed on Christmas Eve in 1798. The resolutions argued that the US Constitution was not designed to elevate the federal government above the states as a uniform, or unifying, entity. Instead, the Constitution was a compact among the states agreeing to surrender limited sovereignty in exchange for benefits to all states, such as military defense against foreign enemies. When the federal government enacts measures that violate the Constitution or infringe on the authority of the states, the states can declare the laws null and void. Under the controversial “Principles of 98,” the states, not the federal government, can determine whether the laws are constitutional.24

  Reaction to the resolutions was immediate and vehement. The aging lion George Washington commented in retirement that if the doctrines articulated in the laws were “systematically and pertinaciously pursued,” the consequences would “dissolve the union or produce coercion.” Years later, James A. Garfield, a future president of the United States, reflected on the long-term causes of the civil war that broke out in 1861. In Garfield’s view, the resolutions “contained the germ of nullification and secession, and we are today reaping the fruits.” Even the authors of the resolutions appeared to back away from the logical ramifications of their arguments. Yet if Jefferson and Madison, after flirting with the concept of secession, ultimately back away, they set the stage for the nullification and secession crises that would occur in the years to come, especially beginning in the 1830s, when the slavery issue assumed center stage in American political life.25

  The Nullification Crisis of 1832 was to some extent the logical progeny of the Kentucky and Virginia resolutions. The crisis originated after South Carolina enacted an Ordinance of Nullification declaring that two federal tariffs—one from 1828 and another in 1832—were unconstitutional and therefore not binding on the states. The state’s authority to nullify federal laws was not readily apparent in the US Constitution, but state leaders argued that such an interpretation was fully consistent with the Kentucky and Virginia resolutions. If the Constitution were a compact among states, the states could modify the terms and conditions when the compact no longer suited their needs.
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  James Madison, pictured here, penned the Virginia Resolution, a withering attack on the Alien and Sedition Acts. Courtesy of the Library of Congress.

  President Andrew Jackson responded forcefully to reject the state’s construction of state and federal relations. “The ordinance is founded, not on the indefeasible right of resisting acts which are plainly unconstitutional, and too oppressive to be endured, but on the strange position that any one State may not only declare an act of Congress void, but prohibit its execution—that they may do this consistently with the Constitution—that the true construction of that instrument permits a State to retain its place in the Union, and yet be bound by no other of its laws than those it may choose to consider as constitutional,” he stated in a December 1832 proclamation. “I consider, then, the power to annul a law of the United States, assumed by one State, incompatible with the existence of the Union, contradicted expressly by the letter of the Constitution, unauthorized by its spirit, inconsistent with every principle on which It was founded, and destructive of the great object for which it was formed.”26

  From retirement, James Madison distinguished the Kentucky and Virginia resolutions from the South Carolina ordinance in 1832. “Altho’ the Legislature of Virginia declared at a late session almost unanimously, that S. Carolina was not supported in her doctrine of nullification by the Resolutions of 1798, it appears that those resolutions are still appealed to as expressly or constructively favoring the doctrine.” In Madison’s view, a government could not operate under conditions where a state could countermand the actions of the central authority. To allow such dissension would invite chaos. According to Madison, “It follows, from no view of the subject, that a nullification of a law of the US can as is now contended, belong rightfully to a single State, as one of the parties to the Constitution; the State not ceasing to avow its adherence to the Constitution. A plainer contradiction in terms, or a more fatal inlet to anarchy, cannot be imagined.” He explained that the purpose of the Virginia Resolution had not been to allow a state to nullify a law. Instead, the purpose was to encourage cooperation among states to seek a redress of their grievances through recognized constitutional means such as an amendment. Whether this later interpretation was true to the spirit of the original resolution can be debated, but by the 1830s, Madison understood the dangers inherent in championing a state rights position on constitutional interpretation.27

  Aside from the nullification crisis of 1832, the notion that the US Constitution was merely a compact among independent states that exercised sovereignty over the Union would hold enormous repercussions in American history, especially in the subsequent works of John C. Calhoun and the arguments of southern secessionists leading to the American Civil War in 1861. Moreover, the image of an obdurate, overbearing central government oppressing its citizens at the whim of a party in power would prove to be stubbornly persistent. Each generation would seek to balance the power of government to ensure its perpetuation with the freedom of the individual to hold beliefs and practice behaviors that were not always welcomed by leaders or, for that matter, a majority of the citizenry.28

  As for the Alien and Sedition Acts, John Adams’s name was forever tarnished by his administration’s support for legislation hostile to freedom of thought and expression. Adams lost the election of 1800 for a variety of reasons, including his support for such unpopular laws. With the exception of the Alien Enemies Act, which remains in effect as of this writing, the Alien and Sedition Acts expired beginning in 1800, consigning the odious measures to the dustbin of history. Yet the repercussions of overreacting to fears of subversive threats would endure as a central feature of American government and law.29

  Conclusion

  The passage of the Alien and Sedition Acts provides a lesson in the dangers of overreacting to fears of subversion. Although the safety and perpetuation of the nation were not assured in the 1790s, the decision to enact laws that would stymie free expression exacerbated an already volatile situation, heightening suspicions and deepening the partisanship between competing factions. A pattern developed that would continue throughout the life of the republic: in response to a genuine or perceived threat, decision-makers hastily cobble together a solution to address the problem. In the heat of the moment, the solution offers a course of action that creates its own set of challenges and threats apart from the original threat. If alien characters appear to imperil the health of the state, their speech and activities must be monitored and possibly curtailed. If strange ideas promise to infect the body politic, the ideas must be eradicated and the resultant cleansing will protect the status quo ante. The irony is that the reaction is often worse than the original threat in terms of its negative effect on the values cherished by supporters of a republican form of government.

  Yet even with the benefit of hindsight, the Alien and Sedition Acts cannot be uniformly condemned without considering the political and historical context. In any regime, the pressure on decision-makers to act with dispatch cannot be discounted. If a republic ideally exists as a government founded on the principle of rule by the consent of the governed, elected officials must respond to constituent demands. If consensual government is to hold any meaning, it must allow citizens input into decision-making—even if the decisions they champion are misguided or driven by prejudice and passion. Citizens who feel that their values and livelihoods are under attack naturally will urge their representatives to take swift, decisive action. If the incumbents will not respond, voters will visit the ballot box and select deputies who will do their bidding in due course. Because savvy officials recognize the need to appease their constituents, they frequently act quickly lest they pay a heavy electoral price. That is not to say that elected leaders should respond by enacting laws that are foolhardy or unwise, but often they act rapidly in response to constituent demands. Rapid law-making under pressure in crisis times typically leads to legislation that engenders its own set of negative results.

  More to the point, human nature dictates that a response is necessary in the face of a threat. In an ideal world, decision makers would allow sufficient time to pass before acting to allow a cooling-off period that could ensure deliberative, reasoned discussion and debate. Would that all decision-making could wait for the calm calculus of reason to prevail. In a less-than-perfect world, officials must act both to prevent future threats from materializing and to assuage the fears of the citizenry.

  That persons fearful of lingering plots and conspiracies would seek to avenge a previous assault and forestall a subsequent attempt is hardly surprising. Human beings are predisposed to see patterns even when they do not exist. Some scholars refer to Type I and Type II errors in cognition. In the former case, a person will perceive a false positive. In other words, a threat seems to exist but no threat actually exists. This situation can be contrasted with a Type II error or a false negative where a person believes that no threat exists when, in fact, it does. Human beings have learned that in situations of enormous stress and doubt, the consequences of making a Type I error are less damaging than making a Type II error. If a person assumes there is a pattern, such as a plot or conspiracy, and the pattern does not exist, the person prepares to meet the threat but is not directly harmed as a result. Making a Type II error ensures that the person is unprepared if the threat materializes. Depending on the nature of the threat, the person (or nation) may be harmed irreparably.30

  Yet a Type I error, despite the lack of direct consequences, is not without its problems. When a nation enacts laws to limit the damaging speech and actions of would-be conspirators, the laws may undermine the values of the populace and the principles of the nation. Especially in cases when the conspiracy was minimal or non-existent, the reaction invariably harms the life of the republic to a far greater extent than did the original threat. The challenge is to know when a genuine threat exists and how to meet it without undermining regime values. Balancing the freedom of the individual against the authority of the nation-state is enormously complex and never-ending, yet it is a quest that must be undertaken as long as the republic exists.


  Chapter 2

  LINCOLN AND THE SUSPENSION OF HABEAS CORPUS

  To state the question more directly, are all the laws but one to go unexecuted, and the Government itself to go to pieces lest that one be violated?

  —ABRAHAM LINCOLN,

  MESSAGE TO CONGRESS IN SPECIAL SESSION, JULY 4, 186131

  Abraham Lincoln had not yet become the iconic figure revered by generations of Americans when he faced a “fire in the rear” during the US Civil War. The fire was born of frustration with the war and the administration’s seemingly inept management of the affair. During the early days of the new president’s tenure in March and April 1861, the standoff between opposing forces, North and South, was supposed to end quickly. Former US Senator James Chestnut Jr. sardonically offered to drink all the blood that would be shed in the conflict, confident the differences could be resolved, as they so often had been in the past, through an eleventh-hour compromise praised by no one and yet enjoyed by all. Even if fighting erupted, surely the bloodshed would not drag on for more than a few days or weeks at most.32

  Yet this time no legislative miracle was in the offing. Henry Clay, the political magician who somehow had pulled a rabbit from his hat more than once during three decades in high office, was long dead. His colleagues in the Great Triumvirate, Daniel Webster and John C. Calhoun, likewise rested in their graves at the dawn of the 1860s. Even if those master legislators had lived, they probably could not have forestalled armed conflict save through compromises that one party or the other would have deemed untenable. Time and tempers had passed beyond the point of reasoned solutions.33

  When the shooting began thirty-nine days into the Lincoln administration, no one imagined the scope and duration of what would follow. The heady days between the firing on Fort Sumter and the Battle of Bull Run saw Union supporters and rebels alike confident that a glorious future lay just around the bend. Everyone was an ardent supporter of his respective cause. When it became clear that neither side would earn an easy victory and a long, hard struggle lay ahead, the less resolute citizens vehemently criticized their leaders’ efforts. Some disaffected souls organized antiwar factions aimed at ending the conflict short of total victory.34

  Lincoln and the Challenges of the 1860s

  Lincoln had known before he assumed the mantle of executive power that the fragile peace between the North and South was on the verge of collapse. The 1850s had been a time of increasing tension between the sections. In the years leading up to his election as president in 1860, a series of events had eroded what little trust and good will existed between competing sectional factions. Yet the new president was far from despondent as he prepared to take his oath of office. Many times throughout the nineteenth century, extending back at least as far as 1819—and even to the constitutional convention of 1787 if the debate over the decision to count slaves as three-fifths as productive as free whites was considered—incendiary rhetoric had been exchanged, each side threatening the other with violence and disunion. Yet somehow cooler heads had prevailed and a resolution had been found. Lincoln knew the hour was late, but he refused to believe that war was inevitable.35

  He had spent much of his life in public service crafting a middle position. The abolitionists in the North called for immediate emancipation of the slaves and a fundamental reordering of southern society. Although their numbers were small, the antislavery men possessed an uncanny talent for stirring up trouble and amplifying their voices. To southern ears, these radical interlopers spoke for a wide variety of northern interests. By contrast, southern Fire-Eaters expressed their disdain for the federal government and its encroachment on the powers of the states. In their view, the erosion of hallowed federalism principles was part of a deep conspiracy among power-hungry abolitionists who would free black slaves and make white slaveholders vassals to the northern moneyed-interests.36

  Although he was not an abolitionist, Lincoln had expressed his distaste for slavery on numerous occasions. Perhaps most famously (or infamously, in the opinion of his southern brethren), he had delivered a political harangue in Springfield, Illinois, on June 16, 1858. Known as his “house divided” speech, it had galvanized persons of both sides of the slavery debate with its powerful language. At the time, he was a candidate for the US Senate, and many of his supporters worried that the searing words would harm his candidacy. Lincoln lost the election, although it is difficult to know how much the speech contributed to the result. In those days, state legislators chose US senators. Republican candidates won the popular vote, but Democrats took more seats, 54 to 46, which meant that Lincoln lost the Senate post.37

  “A house divided against itself cannot stand,” he had said, alluding to the Christian Bible. “I believe this government cannot endure, permanently half slave and half free. I do not expect the Union to be dissolved—I do not expect the house to fall—but I do expect it will cease to be divided. It will become all one thing or all the other.”38

  Years later, slaveholders believed the speech meant that Lincoln as president intended to interfere with slavery and perhaps emancipate their property. Yet for all his personal antipathy toward the peculiar institution, Lincoln the chief executive did not believe he possessed the authority to interfere with the constitutional arrangement absent extraordinary circumstances. When the war began, he did not believe that the circumstances allowing for an eradication of slavery yet existed. At best, he thought that the federal government could arrest its spread into the territories and preserve the status quo—hardly a ringing endorsement of the abolitionist position.39

  Yet nuances were lost on southern ears. Southerners viewed Lincoln’s position and the antislavery stance as a distinction without a difference. The election of a Republican president meant that the institution of slavery was imperiled. It was only a matter of time before the new chief executive and his minions renewed the assault on slavery that had occurred throughout the 1850s. Lincoln thought he could assuage southern fears with careful, precise language in his inaugural address, but he misunderstood the haunted southern psyche. “In your hands, my dissatisfied fellow-countrymen, and not in mine, is the momentous issue of civil war,” he said. “The Government will not assail you. You can have no conflict without being yourselves the aggressors.” It was an indication of how far passion had strained the bonds of affection that southerners simply could not accept such assurances as anything other than hollow rhetoric and empty promises.40

  Events deteriorated precipitously during the time between the election of November 1860 and Lincoln’s inauguration in March 1861. If war was not a foregone conclusion, it certainly loomed large on the American landscape. And so Lincoln stepped into the presidency at a critical moment in history. Saboteurs and would-be secessionists seemed to lurk around every corner, imperiling the republic. Riding the train toward Washington, D.C. on the way to his inauguration, Lincoln learned that he might be assassinated by southern sympathizers when he reached Baltimore, Maryland. Despite his political judgment that showing weakness would play into the hands of his enemies, the president-elect bowed to the wishes of his security detail and canceled his public appearance in the city. After slipping quietly into Washington, D.C. under the cover of night, Lincoln came under a barrage of criticism. Democrats howled at the new man’s cowardice. Lincoln regretted the circumstances of his arrival, but at least he would be inaugurated without presenting a convenient target for an assassin.41

  If the Lincoln of 1861 was primarily a conservative politician seeking to find a way to ameliorate the situation facing him, his critics saw in him a budding dictator. The “Peace Democrats,” a northern party faction intensely critical of the Republican administration, won the nickname the “Copperheads” during the summer of 1861 when an anonymous writer in the Cincinnati Commercial compared the group to snakes in the Bible. Genesis 3:14 says, “And the Lord God said unto the serpent, Because thou hast done this, thou art cursed above all cattle, and above every beast of the field; upon thy belly shalt thou go, and dust shalt thou eat all the days of thy life.” Lincoln supporters viewed these men of little faith as no better than reptiles slithering in the grass, quasi-traitors awaiting an opportunity to strike at the body politic.42

  What originated as a term of derision soon became a badge of honor for northern Democrats who opposed the war. To demonstrate their approval of the appellation, Peace Democrats clipped the Goddess of Liberty from Copperhead coins and pinned the image to their lapels. They saw themselves as a vocal minority speaking the truth to power regardless of the costs. In time, they came to understand the sacrifices that would be required. Whether the group amounted to a minor problem for the administration or represented a genuine threat to the northern prosecution of the war remains a matter of dispute.43

  During the early days of the war, the Copperheads appeared to be out of step with mainstream public opinion as Lincoln enjoyed wide support. Their occasional outbursts were irritants, to be sure, but hardly cause for concern. The American system of government was built on a foundation of dissent expressed by a loyal opposition that felt compelled to highlight the party-in-power’s deficiencies. Even in wartime, a healthy debate on public policy, including the conduct of military operations, is a fundamental component of a healthy republic.44

  As war-weariness set in and the public mood soured, the question arose as to whether Copperheads were loyal opponents or something worse. Their vehement denunciations of the administration began to appear in some quarters as sinister and detrimental to northern morale. Despite the risks of antagonizing the Lincoln administration, the faction grew increasingly disenchanted with the man occupying the Executive Mansion as 1861 gave way to 1862 and eventually 1863. Joining with many Americans, they were appalled at the battlefield carnage and the administration’s inability or unwillingness to end the fighting. They also chafed at the president’s plodding, apparently rudderless wartime leadership. Upset with the Emancipation Proclamation and its promise of “nigger equality,” they believed that Lincoln intended to make himself a dictator and, in the process, rewrite the social customs and traditions that had governed life since the inception of the republic.45

  The Great Writ of Liberty

  As far as the Copperheads were concerned, nothing demonstrated the president’s nefarious purposes better than his suspension of the writ of habeas corpus. A cherished feature of Anglo-American jurisprudence, “habeas corpus”—literally, “you have the body”—is a shortened form of the Latin phrase “habeas corpus ad subjiciendum,” a writ directed to an authority that detains an individual. The writ, or court order, requires that the detainee be produced, in person, before a judge. The writ does not delve into the guilt or innocence of a detainee. The purpose is to ensure that an individual is not held in custody indefinitely without being subjected to a formal legal process. In some nations, a citizen is picked up, brought into custody, and promptly disappears into a labyrinthine system of government jails, never to be seen or heard from again. The American Founders sought to ensure that Americans would not be subjected to such an extreme government penalty.46

  The “great writ of liberty” was considered so important to the common law tradition that the Founders addressed the issue in the most sacred of political documents. In Article I, Section 9, of the US Constitution, they stated, “The privilege of the writ of habeas corpus shall not be suspended, unless when in causes of rebellion or invasion of the public safety may require it.” Relying on this provision, President Lincoln believed that the Constitution allowed him to act decisively—especially since the legislative branch was not available in an immediate crisis.47

  Suspending the writ of habeas corpus was not a matter to be taken lightly. In “Federalist 84,” Alexander Hamilton wrote that certain protections, including the great writ, “are perhaps greater securities to liberty and republicanism” than almost any other protections included in the US Constitution. The writ was a necessary means of safeguarding the citizenry from government abuses because “the practice of arbitrary imprisonments” has been, “in all ages, the favorite and most formidable of instruments of tyranny.”48

  Fear of tyranny was one thing, but worries about a government undermined by enemies, foreign and domestic, required extraordinary measures. When the rebels fired on Fort Sumter on April 12, 1861, thus initiating a violent act of rebellion against the US government, Congress was not in session. Fearful that the rebellion could spiral out of control if he did not act immediately, Lincoln suspended habeas corpus in Maryland on April 27, 1861, in response to reports that mobs of pro-southern rabble-rousers intended to destroy railroad service between Annapolis and Philadelphia. The suspension was limited at that time, but as the war progressed, the president would expand his authority in the interests of national security.49

  [image: image]

  President Abraham Lincoln, shown here in November 1863, suspended the writ of habeas corpus during the American Civil War. Courtesy of the Library of Congress.

  For pro-southern forces, the loss of the great writ was an ominous development. A president who could exercise extraordinary powers to put down the rebellion could be expected to act with dispatch as soon as a threat was perceived. The Constitution explicitly allowed the federal government to suspend the writ, but the nature and extent of the suspension was a matter of legal debate. It would not be long before the US Supreme Court, as the final arbiter of constitutional interpretation, weighed in on the matter.50

  As Union solders rounded up suspected traitors, they captured a secessionist, cavalryman John Merryman, suspected of burning bridges and sabotaging telegraph lines during the April melee. Taken into military custody and sent to Fort McHenry for detention, Merryman wasted no time in filing for a writ of habeas corpus in the federal courts. The irony of a man who would destroy the Union seeking to avail himself of its legal protections was lost on no one, least of all the chief justice of the US Supreme Court, Roger Brooke Taney. It was left to the chief justice to render judgment in a case before the high court, Ex Parte Merryman.51
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