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INTRODUCTION
The Constitution Touches Everyone


My former client Leandro Andrade is serving a sentence of life in prison with no possibility of parole for fifty years for stealing $153 worth of videotapes from Kmart stores in Southern California. He received this sentence under California’s “three-strikes” law even though he had never committed a violent felony. No one in the history of the United States ever had been sentenced to life in prison—which is effectively what Andrade’s sentence amounts to—for shoplifting before California adopted its three-strikes law. The Eighth Amendment to the Constitution prohibits “cruel and unusual punishment.” Surely life in prison for shoplifting is cruel and it ought to be unusual.

Yet, as I stood before the United States Supreme Court justices on a Tuesday morning in November 2002 to argue that Andrade’s sentence was unconstitutional, I knew that the odds were against me. Chief Justice William Rehnquist and Justices Antonin Scalia and Clarence Thomas already were on record expressing the view that the length of a person’s sentence never could be challenged under the cruel and unusual punishment clause of the Eighth Amendment. Nothing that I could say could change their minds.

I was confident that I would get the votes of the more liberal justices—John Paul Stevens, David Souter, Ruth Bader Ginsburg, and Stephen Breyer—because each had previously expressed great concern about the constitutionality of life sentences for shoplifting under California’s three-strikes law. But that meant to prevail I would need to get the vote of either Sandra Day O’Connor or Anthony Kennedy. Both of these justices were appointed by President Ronald Reagan and they were far more likely to side with the conservatives than with the liberals, especially in cases involving criminal defendants.

As I wrote the brief for the Supreme Court and prepared for the oral argument, I thought that I could not have a stronger set of facts for arguing that a sentence was unconstitutional. Almost seven years to the day before my argument in the Supreme Court, on November 4, 1995, Leandro Andrade—a nine-year army veteran and father of three—was caught shoplifting five children’s videotapes (Snow White, Casper, The Fox and the Hound, The Pebble and the Penguin, and Batman Forever), worth a total of $84.70, from a Kmart store in Ontario, California. The store’s loss prevention officer observed Andrade’s actions and Andrade was stopped, the videotapes confiscated, and he was arrested for shoplifting.

Just two weeks later, on November 18, Andrade went to a different Kmart, in Montclair, California, and was caught shoplifting four children’s videotapes (Free Willy 2, Cinderella, The Santa Clause, and Little Women) worth $68.84. Again Andrade was observed on store video cameras, he was stopped by security officers, the videotapes were confiscated, and Andrade was arrested for shoplifting.

Andrade’s reason for stealing the videotapes never was clear. He maintained that the videos were to be gifts for his nieces and nephews. The state contended that he meant to sell them and buy drugs. Andrade had become a heroin addict while serving in the army and had long struggled with addiction.

I never asked him why he stole the videotapes. At trial, before a jury, it might matter in making him seem more sympathetic. But I became his lawyer on appeal, in the federal court of appeals and then the Supreme Court, where the issue was solely about whether his sentence was constitutional. Besides, the reason for his crimes doesn’t matter under the law. Stealing $153 worth of videotapes generally is regarded as the crime of “petty theft,” a misdemeanor under California law. Petty theft is defined as stealing $400 or less of money or merchandise and is punishable by a fine or a jail sentence of six months or less. A person who gets caught shoplifting twice in California faces a maximum sentence of one year in jail, six months for each crime.

California law, however, provides that petty theft can be charged as a felony if the defendant has previously been convicted of a property crime. This is titled the offense of “petty theft with a prior.” When someone with a prior property conviction gets caught shoplifting, the district attorney’s office in that county decides whether to charge the person with the misdemeanor of petty theft or with the felony of petty theft with a prior.

When Andrade got out of the army he committed a series of relatively minor property crimes, including some other shoplifting. His most serious offenses were in 1983, twelve years before he was caught stealing from the Kmart stores, when he committed three residential burglaries on the same day. He was unarmed and nobody was home at any of the houses when he broke into them. He was caught and convicted of the burglaries. He was sentenced to two and a half years in prison, which he served. Unfortunately, the time in prison did not cure his heroin addiction; drug treatment programs are lacking in California’s prisons and prisons across the country.

Because of those three residential burglaries that occurred more than a decade earlier, Andrade’s stealing of the videotapes from the Kmarts was charged as the crime of petty theft with a prior. Ironically, if Andrade’s prior crimes had been rape and murder, his maximum sentence for stealing the videotapes would have been one year in jail; “petty theft with a prior” requires that the previous conviction be for a property offense.

Petty theft with a prior in California is punishable by three years in prison. The way California’s sentencing structure works, two counts of petty theft with a prior is punishable by a maximum of three years and eight months in prison. If that had been his sentence, he would have received a significant punishment for stealing $153 worth of videotapes.

But in 1994 California voters passed an initiative and adopted a law called “three strikes and you’re out.” The three-strikes law in California requires that the first two felonies be serious or violent felonies, but the third strike can be any felony; it need not be a serious or violent one. About half the states in the country have three-strikes laws, but California is alone in not requiring that the third strike be a serious or violent crime. The campaign for the initiative focused on how a young girl, Polly Klaas, had been kidnapped and murdered by Richard Allen Davis, a man who was free on probation despite several prior convictions for violent crimes. All of the publicity surrounding the initiative emphasized the need to keep violent criminals locked up. None of the newspaper editorials about the initiative or the mailings sent to voters about it mentioned the possibility that it could be applied when the third strike was a minor offense such as shoplifting or possession of a small amount of drugs. There is no indication that California’s voters realized this aspect of the initiative.

Because Andrade was convicted of two counts of petty theft with a prior, he was sentenced under the California three-strikes law to two sentences of twenty-five years to life to run consecutively. His sentence, properly phrased, is an indeterminate life sentence with no possibility of parole for fifty years. He was convicted in 1996 when he was thirty-seven years old. By the time he is eligible for parole in the year 2046 he will be eighty-seven years old.

Andrade is not unique in California. At the time I argued his case in 2002, there were 344 individuals serving sentences of twenty-five to life or more for petty theft with a prior under California’s three-strikes law. More than six hundred others were serving life sentences for being caught with small quantities of drugs.

It was a matter of circumstances that led to Andrade being sentenced to a minimum of fifty years in prison for shoplifting. Had he been caught shoplifting in San Francisco or Los Angeles or San Diego, the district attorney’s office would not have charged him under the three-strikes law. Those offices have the policy of not using that law when the last crime is petty theft. It was up to the prosecutor to decide what to charge, and Andrade had the misfortune of doing his shoplifting in a county, San Bernardino, where the district attorney’s policy was to seek the maximum penalty, even when it meant life in prison for shoplifting. Also, Andrade’s ethnicity—he is Latino—may have mattered. Studies show that African-Americans and Latinos are more likely to be charged under the three-strikes law, even when whites have committed the same offense and have the same prior criminal history.

The jury that convicted Andrade of shoplifting had no idea what his sentence would be. The only issue before them was whether Andrade stole the videotapes. A week before the Supreme Court heard Andrade’s case, Dan Rather on 60 Minutes II broadcast a segment on the case and found some of the jurors who had convicted Andrade. They expressed shock and dismay when they learned of the punishment imposed. Rather went to the prison where Andrade was incarcerated and spoke with him on camera. Andrade was very articulate in expressing regret for his crime and bewilderment and outrage that he was serving a life sentence for shoplifting.

After Andrade was convicted and sentenced, his lawyer appealed to the California Court of Appeal, but it rejected his claim that his sentence was cruel and unusual punishment. He sought review in the California Supreme Court, but it denied review, as it has done in every case where an individual has argued that his or her life sentence under the three-strikes law is cruel and unusual punishment.

On his own, Andrade filed a lawsuit—called a petition for a writ of habeas corpus—in federal court to have his sentence declared unconstitutional. Habeas corpus allows a convicted person to seek relief in federal court on the ground that the U.S. Constitution has been violated. Andrade had a lawyer for his appeals in the California court system, but there is no right to a lawyer on habeas corpus in federal court. The federal court dismissed Andrade’s petition. On his own, Andrade filed an appeal in the federal court of appeals.

Through a coincidence, I was asked to represent Andrade there. The staff attorneys who work in the federal court of appeals can identify cases in which attorneys should be appointed to represent individuals who do not have lawyers. There are cases with complex or important issues where the judges and the court staff think that the court would benefit from a lawyer’s briefing and arguing the matter. Lawyers in various regions of the state help to find volunteer attorneys for these cases. I have been asked many times to handle these “pro bono” appeals and always have accepted. The rules of professional conduct for lawyers are clear that attorneys should refuse such court appointments only under extraordinary circumstances.

A former student of mine, Peter Afrasiabi, was helping to find volunteer attorneys to handle cases coming from Southern California. About a year earlier, I had mentioned to Peter that I was seeking U.S. Supreme Court review on behalf of a man, Stanley Durden, who had received a life sentence with no possibility of parole for twenty-five years for stealing an umbrella and two bottles of liquor worth forty-three dollars from a supermarket on a cold, rainy night. Durden, like Andrade, received this sentence under the three-strikes law even though he had never committed a violent felony. The lawyer representing Durden became ill and asked if I would prepare the petition for Supreme Court review in his case. I did so, but the Supreme Court refused to hear the matter. Durden remains in prison serving his twenty-five-year sentence for shoplifting. When Peter was asked by the staff attorney at the federal court of appeals to find a lawyer for Andrade, he immediately thought of me.

I argued Andrade’s case in the federal court of appeals in San Francisco in May 2001. Six months later, the court ruled in my favor by a 2–1 margin and held that Andrade’s sentence was cruel and unusual punishment. Andrade told me of the jubilation that he and others in the prison felt when they heard of the ruling. I remember my elation the day the decision came down and knew that it gave tremendous hope to the families of the many people serving life sentences for minor crimes under the three-strikes law. Some of these family members contacted me to see if I would handle the appeals of their loved ones. As a full-time law professor, I can accept only a limited number of cases. Because I almost always handle cases pro bono, without any charge, I receive hundreds of requests to take matters. In choosing a few a year, I generally focus on the chance for the case to make a difference in the law. Sometimes, though, I am moved by the underlying human story. I took one of these cases, agreeing to handle the appeal in federal court of Jeffrey Rico, a young man in his twenties whose third strike was stealing a television set worth $128 from a department store. His mother called me several times and I was very affected by her story and the senselessness of having a man spend a quarter of a century in prison for theft of a cheap television.

Soon after the court decided Andrade’s case, a staff attorney at the federal court of appeals called and said that the court wanted to appoint me to represent two other individuals, Ernest Bray and Richard Brown, who were each serving twenty-five to life for shoplifting small amounts of merchandise. I immediately accepted the appointment. What made their cases different from Andrade’s was the seriousness of their prior offenses; they had earlier committed violent crimes, though each of their last offenses was shoplifting. The court of appeals asked for expedited briefing and argument, hearing the cases in December 2001, just six weeks after its decision in Andrade. The court of appeals ruled for Bray and Brown, concluding that it was inherently cruel and unusual punishment to sentence a person to prison for life for shoplifting, no matter the nature of the prior offenses.

To my dismay, the state of California sought review in the U.S. Supreme Court in Andrade’s case and it was granted in April 2002. The attorney general of California, Bill Lockyer, did not have to seek Supreme Court review; states choose not to seek Supreme Court review in hundreds of cases a year. I was hopeful that as a fairly liberal Democrat he would not want to defend life imprisonment for shoplifting. But Lockyer was contemplating a run for governor, and being seen as soft on crime is never politically advantageous.

The briefs in the Andrade case were written during the summer of 2002. Since I had won in the court of appeals, the state of California filed its brief first; I then wrote and filed mine. In the U.S. Supreme Court, the briefs are no more than fifty pages, presenting the justices with a summary of the facts in the case and a detailed presentation of the legal arguments. My brief went through dozens of drafts as I solicited comments from experienced lawyers and worked to refine both the writing and the analysis. I worked on it constantly, at home, at the office, on airplanes, in hotel rooms as I traveled. The state then filed a shorter reply brief. Approximately a dozen organizations filed briefs in the Supreme Court in the case, roughly the same number for each side of the litigation. Sometimes such briefs, commonly called amicus curiae (“friend of the court”) briefs, present arguments not in the briefs of the parties; more commonly they are a chance for interested organizations to present their views to the court.

The oral arguments were scheduled for the first Tuesday in November 2002. The same day that I argued Andrade’s case, the Supreme Court heard oral argument in another case coming from California regarding the three-strikes law. Gary Ewing went into a pro shop and stole three golf clubs worth a total of $1,200. I am not a golfer and was astounded to learn that golf clubs could be worth that much. Ewing put the clubs down his pants and tried to walk out of the store. He was caught and charged with grand theft. Because of his prior convictions, he was sentenced to life in prison with no possibility of parole for twenty-five years. Ewing’s case was different from Andrade’s in that Ewing had a prior conviction for a violent offense and also Ewing’s theft of the golf clubs was grand theft since it was for more than $400, while Andrade’s crime was petty theft. Ewing had been diagnosed with AIDS and was in poor health by the time the Supreme Court heard his case.

As a matter of law, I thought that I was on very strong grounds to win Andrade’s case. Almost a century earlier, the Supreme Court held that the Eighth Amendment prohibits “greatly disproportioned” sentences and stated that “it is a precept of justice that punishment for crime should be graduated and proportioned to the offense.” On other occasions, too, the Supreme Court declared sentences unconstitutional for being “grossly disproportionate.” In 1983, the Court held that it was grossly disproportionate to sentence a man to life imprisonment with no possibility of parole for passing a bad check for a hundred dollars because of his six prior nonviolent offenses. Justice Lewis Powell, writing for the Court, observed that “the Court has continued to recognize that the Eighth Amendment prohibits grossly disproportionate punishments.”

In this and other cases, the Supreme Court said that it would look to three factors in evaluating whether a sentence was grossly excessive: (1) the gravity of the offense and the harshness of the penalty; (2) the sentences imposed on other criminals in the same jurisdiction; and (3) the sentences imposed for commission of the same crime in other jurisdictions.

Under these well-established criteria, I had a very strong argument that Andrade’s sentence was grossly disproportionate and thus cruel and unusual punishment. First, Andrade’s offense was minor, shoplifting a small amount of merchandise that was recovered before he left the store. But the punishment was extreme: a sentence of fifty years to life in prison.

As for the sentences imposed on others criminals in California, few crimes, even violent crimes, would receive such a sentence. For example, at the time of Andrade’s conviction, voluntary manslaughter in California was punishable by up to eleven years in prison; rape was punishable by up to eight years in prison; second-degree murder was punishable by fifteen years to life in prison; and sexual assault on a minor was punishable by up to eight years in prison. As the federal court of appeals noted in ruling in Andrade’s favor: “Andrade’s indeterminate sentence of 50 years to life is exceeded in California only by first-degree murder and a select few violent crimes.”

Finally, in evaluating gross disproportionality, courts are to consider the sentences imposed in other jurisdictions. Justice Stevens noted that California is the “only state in the country in which a misdemeanor could receive such a severe sentence.” As Justice Breyer observed in dissent in the companion case, Ewing v. California, prior to California’s three-strikes law no one in the history of the United States had ever received a life sentence for shoplifting.

The question might be asked, though, whether the three-strikes law is justified to decrease crime. Careful studies of the effects of the law, however, have shown that it has had no such effect on crime in California. One empirical study concluded that “there is no evidence that Three Strikes played an important role in the drop in the crime rate” in California. The most extensive study of the effects of the three-strikes law, by three prominent professors, also concluded that the “decline in crime observed after the effective date of the Three Strikes law was not the result of the statute.” This conclusion is supported by another empirical study that found that “[c]ounties that vigorously and strictly enforce the Three Strikes law did not experience a decline in any crime category relative to the more lenient counties.” Analysts at RAND compared crime rates between “three strikes” states and “non-three strikes” states and found that three-strikes laws had no independent effect on the crime rate in states with such statutes.

Moreover, even if the three-strikes law generally has some benefit, there is no evidence that crime has decreased from charging shoplifting or other minor offenses under California’s three-strikes law. A state can choose to punish recidivists more harshly, but a life sentence for stealing $153 worth of videotapes makes no sense. The cost of incarcerating a prisoner in California is more than forty thousand dollars a year.

On the morning of November 5, 2002, as I walked from my hotel in Washington, D.C., to the Supreme Court to argue Andrade’s case, I was nervous but I felt that I had done everything I could think of to prepare. I had participated in three moot courts, where lawyers peppered me with questions to help me anticipate what the justices were likely to ask. I had spent countless hours rereading the cases and the briefs and planning responses to the expected questions. Although I had argued dozens of cases in the federal court of appeals and had been co-counsel in the Supreme Court a few times, this was my very first time arguing before the justices.

As I walked into the Supreme Court building to the magnificent room where arguments are held, I was aware of what was at stake: if I won, Leandro Andrade was sure to be a free man within weeks of the decision; but if I lost, he would spend the rest of his life in prison for shoplifting. I knew that the odds of his living to age eighty-seven in prison are very small. If I won, others serving life sentences for shoplifting and other minor crimes likely would be released; if I lost, there would be little to give them hope. If Andrade’s sentence was not grossly disproportionate, it is hard to imagine the sentence that would violate the Eighth Amendment.

Oral argument in the Supreme Court is an exhilarating though frustrating experience. The courtroom is simultaneously majestic and intimate. The attorney stands at a podium that is only a short distance from the justices. It is easy to see every facial reaction and to observe their body language. The justices are always superbly prepared. Lawyers know to expect that they will be frequently interrupted with questions.

Questions from the justices are welcome because they are the chance to address the justices’ concerns. There is no way to know how many cases are won or lost in oral arguments. I have heard justices and judges express widely divergent views on that question. But the lawyer has to assume that the oral argument can make all the difference. Unlike arguments before juries, which are often filled with passion, lawyers before the Supreme Court rarely express emotion. The exchanges with the justices are about legal principles and the meaning of prior Supreme Court decisions.

I was the last of five attorneys to argue that Tuesday morning. The Ewing case was heard first, and in addition to the attorneys for Ewing and the state of California, Assistant Attorney General Michael Chertoff was present on behalf of the Bush administration to argue that Ewing’s sentence should be upheld. Chertoff, a law school classmate of mine, later became famous as the head of the Department of Homeland Security. Although the matter before the Court involved California, not federal law, the Bush Justice Department decided to participate in the case and urge the justices to allow states broad latitude to decide the punishment for crimes.

After the justices spent an hour hearing the Ewing case, Chief Justice Rehnquist announced that the Court would hear oral arguments in Lockyer v. Andrade. Since I had won in the federal court of appeals, the state of California was the petitioner in front of the Supreme Court and its attorney went first. After he finished speaking, as I rose to the lectern, I realized that the Court had to that point heard more than ninety minutes of oral argument about California’s three-strikes law, but no one—not any of the lawyers, not any of the justices—had expressed outrage that a man could spend life in prison for shoplifting.

I decided that I wanted to end my argument with a short, impassioned plea for the justices to remember that Andrade was a human being, a father of three, who was sentenced to spend the rest of his life in prison for stealing videotapes. Chief Justice Rehnquist was legendary for cutting off attorneys, even in mid-sentence, when time was up. Generally, each lawyer gets thirty minutes before the justices. There are two lights on the top of the podium: a white light that indicates that five minutes remain and a red light, indicating that time is up. As I approached the podium, I decided that if I could, as soon as I saw the white light, I would try to present a conclusion that included some emotion.

I began my argument and I was able to utter only five words before the first question came, predictably from Justice Scalia. My planned first sentence was “For at least a century, this Court has held that grossly disproportionate sentences violate the Eighth Amendment.” I got through “For at least a century” when Justice Scalia interrupted. He tried to make a joke by saying that he hadn’t realized that he had been on the Court that long. I was startled by the quick interruption and asked him to repeat his question, which stepped on his laugh line.

What makes Supreme Court arguments frustrating is that there is never enough time to answer a justice’s question before the next question comes. I recall another case that I argued before the Supreme Court where Justice Stevens asked me a difficult hypothetical. Before I could answer, Justice Kennedy asked me to respond to another fact that he added to Justice Stevens’s hypothetical. Just as I started to reply, Chief Justice Rehnquist added yet another wrinkle to the question. I got one sentence out in response to him when Justice Scalia interrupted and asked me a question about something totally different. Throughout the argument, I kept looking for ways to go back and address the unanswered questions from Justices Stevens and Kennedy.

The thirty minutes at the lectern went by incredibly fast, as it always does. I was able to conclude with a short plea for compassion and an expression of outrage at the idea of a man being imprisoned for life for shoplifting. As I sat down, I wished that I had prepared my last few sentences in advance. But overall, I felt good about the argument. There had been no unexpected questions. I have long believed that the key to effective appellate arguments is getting your points across while answering the judge’s questions. The last thing I do before going to any appellate argument is make a list of the points I must be sure to make during my presentation. In the Andrade argument, I was able to make all of those points.

I have seen even experienced lawyers make embarrassing mistakes before the justices—calling a justice by the wrong name, misstating a case, getting visibly tripped up by a question. I was relieved that I had not embarrassed myself. Thankfully, there was never that horrible moment that I had feared of wanting the floor to open and swallow me to spare me further shame. After the argument was over, I felt that I would have tremendously enjoyed the experience if not for the weight of how much was at stake.

After argument in the Supreme Court, it usually takes months for the decision to be announced. Over and over again, while driving or taking a shower, I went through the argument in my mind and especially the questions that had been asked by Justices O’Connor and Kennedy, the swing votes on the court. Inferring a vote from questions is always dangerous. But I let myself feel cautiously optimistic that given their questions at the oral argument, at least one of them would rule for Andrade.

The Supreme Court does not inform anyone when a particular decision is going to be announced. However, it is possible to find out the days on which decisions will be released; there’s just no way to know which cases will be handed down on those days. A friend, David Pike, who then covered the Supreme Court for the Daily Journal (a legal newspaper in California), kindly offered to call me as soon as the Court announced the ruling in Andrade. My guess, and it was just a guess based on the Court’s calendar, was that the ruling would come down when the Court was in session on February 25, February 26, March 4, or March 5.

On each of the nights before those days, I found it hard to sleep. That’s unusual for me; I don’t sleep long, but I rarely have insomnia. I slept fine the night before the Supreme Court argument. But the anticipation of the decision and what it would mean was hard to bear. The Court announces its decisions at 10 a.m., eastern time, at the start of its sessions. At 7 a.m. Pacific Time on those days, I anxiously waited for the phone to ring. I figured if I didn’t hear anything by 7:15 it meant no decision; it usually takes the Court about fifteen minutes to announce its rulings. On February 25, February 26, and March 4 no phone call came.

March 5 was the Court’s last day in session for almost a month. If the decision wasn’t announced that day, there would be no ruling for several more weeks. At 7 a.m., as I was getting my younger children ready for school, I listened for the phone. By 7:25, when it was time to leave to take my eight-year-old son to catch the school bus, I was convinced that the decision had not come that day. Just to be sure, I listened carefully to the headlines on the 7:30 news on the radio, and when no mention was made of Supreme Court decisions, I relaxed and walked my son from the car to the bus stop.

Just as my son was boarding the bus, the cell phone in my pocket rang. David Pike immediately said, “Bad news, you lost 5–4. O’Connor wrote the opinion.” We spoke for a few more minutes. As I drove to my office, I felt numb. I called my wife to tell her of the decision and then called my oldest son, who was in college in New York, to inform him. Both, along with my other two sons, had been at the Supreme Court in November when I argued the case. My four-year-old daughter was too young to sit still through two hours of legal arguments.

By the time I got to my office, the sense of loss began to hit me. I immediately went to my computer and downloaded the decision. As I read it, I felt anger that a majority of the Court saw no problem with imposing a life sentence for shoplifting and profound sadness for what the decision meant for Andrade and others in his situation. There were dozens and dozens of media calls. The first came from a friend, Gail Eichenthal, who worked at a local news radio station. I literally was in tears as I tried to do the interview. I tried unsuccessfully to reach Andrade in prison and then to reach his family members and family members of other clients whom I was representing on appeal in three-strikes cases. The mother of Jeff Rico, the man who received a life sentence for stealing a $128 television set, asked what they could do next to overturn their son’s draconian sentence. I was at a loss to think of anything. There is no appeal from a Supreme Court decision. I sent copies of the decisions to Andrade, Bray, Brown, and Rico, but I had no hope to offer them.

In Ewing v. California and Lockyer v. Andrade, the Supreme Court in two 5–4 decisions rejected the defendants’ Eighth Amendment arguments and upheld the application of California’s three-strikes law to those whose third strike was shoplifting. Both opinions were written by Justice O’Connor and joined by Chief Justice Rehnquist and Justices Scalia, Kennedy, and Thomas. Justice O’Connor expressed the need for great deference to the states in deciding the punishments for crimes. The Court distinguished the earlier cases, which had sentences to be grossly disproportionate. For example, in an earlier decision the Court had said that it was cruel and unusual punishment to send a man to life in prison with no possibility of parole for passing a bad check worth a hundred dollars. But Justice O’Connor said that Andrade’s situation was different because he was potentially eligible for parole, albeit not until he was eighty-seven years old.

How did this happen? How could the Supreme Court of the United States conclude that life in prison for shoplifting is not cruel and unusual punishment? Why did the Bush administration choose to defend life sentences for shoplifting when the matter had nothing to do with federal law?

***

The answer must begin decades earlier, with Richard Nixon’s campaign for the White House, and it is the story of this book. It is a story that affects virtually every area of constitutional law and profoundly touches the lives of people in countless ways. Leandro Andrade’s experience is really just an example in a much larger story about what has happened to the Constitution over the last few decades.

Since 1968, conservatives have sought to remake constitutional law and they largely have succeeded. They initially set out to overturn the decisions of the Warren Court, but soon began to aggressively pursue a vision of constitutional law that consistently favors government power over individual rights, especially in the criminal area, and the interests of businesses over individual employees and consumers. Because decisions come one at a time over years and because the Court never overruled the Roe v. Wade abortion decision (though it came within one vote of doing so), it is easy to underestimate how successful the conservative assault on the Constitution has been.

In 1968, Richard Nixon repeatedly criticized the Warren Court and said that he would appoint “law and order” justices. The Warren Court is perhaps most famous for ending laws requiring segregation of the races and for banning school prayer. But it also ruled that evidence gained as a result of an illegal police search by state and local police officers cannot be used against a criminal defendant. In one of the most famous Supreme Court decisions ever, Miranda v. Arizona, the Court held that before police officers can interrogate a suspect who is in custody, the individual must be warned of his or her right to remain silent, that anything this person says can be used as evidence, and that there is a right to an attorney, including, if needed, one paid for by the government. Any viewer of a police television show in the United States knows these warnings by heart. But this decision was perceived by some, including Nixon, as reflecting a Court that had gone too far in protecting the rights of criminal defendants. Nixon also strongly objected to some of the Court’s civil rights decisions, especially those that sought to desegregate schools through busing. Nixon promised the American people that he would appoint “strict constructionists” to the Supreme Court, though that phrase was never defined and was code for justices with a conservative political ideology.

By coincidence, Nixon had four vacancies to fill in his first two years as president. By contrast, President Jimmy Carter had no vacancies on the Supreme Court during his four years in office. Nixon appointed four Republicans: Chief Justice Warren Burger and Justices Harry Blackmun, Lewis Powell, and William Rehnquist. Initially, Burger and Blackmun were both very conservative in their voting on the Court, so much so that they were dubbed “the Minnesota twins” because of their common heritage from that state and their consistently conservative voting. For example, they were two of the three dissenting justices when the Supreme Court held in 1971 that the government could not stop the New York Times and the Washington Post from publishing the Pentagon Papers, a Defense Department history of America’s involvement in the Vietnam War.

Over time, though, Blackmun became progressively more liberal, and by the time he left the Court in 1994, he was likely its most liberal justice. Blackmun is one of the few justices in history whose views shifted significantly while on the bench. In addition to authoring Roe v. Wade and being among the most ardent advocates for abortion rights among the justices, in his last year on the Court Blackmun argued that the death penalty is inherently unconstitutional as cruel and unusual punishment. In powerful language, Blackmun declared that he “would no longer tinker with the machinery of death” and would vote to overturn every death sentence that came before him.

Lewis Powell turned out to be fairly moderate: right of center, but not nearly as conservative as Rehnquist or later justices like Scalia and Thomas. But the effect of the four new justices was immediately apparent, especially in cases concerning criminal defendants. In case after case, the four Nixon justices voted together with the more conservative members of the Warren Court, such as Byron White and Potter Stewart. For instance, the new Burger Court quickly recognized situations where confessions could be used even if Miranda warnings were not properly administered. They imposed significant new limits on when convicted defendants could seek a writ of habeas corpus in federal court to raise constitutional challenges to their convictions and sentences. In other areas, the four Nixon justices along with one holdover limited the ability of federal courts to provide remedies for desegregation and unequal schools. Richard Nixon promised to remake the Supreme Court and he did so. Judicial nominations are one of a president’s long-lasting legacies. William Rehnquist did not leave the Court until his death in 2005, thirty-one years after Richard Nixon left the White House.

Of the Nixon appointees, only Rehnquist was still on the bench the day that I argued Andrade. But I faced a Court with four other conservatives—O’Connor, Scalia, Kennedy, and Thomas—who had been appointed by Republican presidents, Ronald Reagan and George H. W. Bush.

The Reagan presidency brought the most concerted effort in American history to remake the federal courts in a conservative direction. The Reagan administration was filled with young men and women deeply committed to undoing what they saw as the liberal domination of the judiciary. Some of these young lawyers, such as John Roberts and Samuel Alito, later came to great prominence and are a key part of this story. Nothing was more important to the lawyers in the Reagan administration than appointing hard-core conservative judges and justices.

Some of these conservatives were disappointed in 1981 when Reagan’s first pick for the Supreme Court was Sandra Day O’Connor. O’Connor, a judge on an intermediate state appellate court in Arizona, was not well-known in conservative circles at the time of her appointment. No litmus test is more important to conservatives than abortion, and O’Connor had voted for abortion rights while an Arizona legislator. O’Connor, the first woman to serve on the Supreme Court, was easily confirmed and from the outset was a reliable conservative vote in many areas, especially in criminal cases. But she greatly disappointed conservatives in areas such as abortion, affirmative action, and the separation of church and state. Over her almost twenty-five years on the Supreme Court, O’Connor voted with conservatives far more often than liberals, but she was much more moderate than conservatives hoped for a Reagan justice.

Reagan’s second chance to appoint a justice occurred in 1986, when Warren Burger stepped down as chief justice. Reagan tremendously pleased his conservative base when he nominated William Rehnquist for chief justice and Antonin Scalia to replace Rehnquist as associate justice. Rehnquist had been the most conservative justice from the time he arrived on the Court in 1972, often writing solitary dissents taking a conservative position. In Scalia, he had an ideological ally. Scalia, a federal court of appeals judge and a former University of Chicago law professor, was well-known within conservative legal circles. He was a frequent speaker at events held by the conservative Federalist Society and had been a top official in the Reagan Justice Department before being named a federal court of appeals judge.

In more than twenty-plus years on the Supreme Court, Scalia has been everything conservatives hoped for and liberals feared. He has forcefully articulated a conservative judicial philosophy, often in colorful language that is quoted in the mainstream press. He is a fierce opponent of abortion rights, all forms of affirmative action, and any attempt to separate church and state.

Civil rights activists debated whether to try to block the confirmation of Rehnquist or Scalia or both. They decided that it was unrealistic to hope to derail both and they concluded that Rehnquist was the more vulnerable target. Rehnquist had more than a decade of conservative decisions as a Supreme Court justice. More importantly, there was strong evidence that he had lied at his confirmation hearings in 1971. While a law clerk for Justice Robert Jackson in the early 1950s, Rehnquist wrote a memo urging the justice to vote to uphold segregation and to reaffirm the infamous decision of Plessy v. Ferguson, which in 1896 had decided that separate but equal facilities for blacks and whites were constitutional. This memo surfaced when Rehnquist was nominated for associate justice in 1971, but he successfully convinced the senators that he was playing “devil’s advocate” at the request of Justice Jackson. When Rehnquist was nominated for chief justice, civil rights advocates were ready. They had witnesses—including Justice Jackson’s secretary and Rehnquist’s fellow law clerks—to testify that Jackson had not asked Rehnquist to take this position; Rehnquist was expressing his own views about race. There also were witnesses to Rehnquist impeding the registration of minority voters years earlier when he was a young lawyer in Arizona.

Because the civil rights groups decided to oppose Rehnquist, but not Scalia, Scalia was unanimously confirmed by the Senate. There were thirty-eight votes against Rehnquist’s confirmation as chief justice, the largest number in history to vote against a confirmed justice, though that would later be exceeded by the forty-eight votes against Clarence Thomas and the forty-two votes against Samuel Alito.

Reagan’s final effort to fill a vacancy on the Supreme Court came a year later and produced a historic battle. When Lewis Powell announced his retirement in 1987, Reagan picked conservative court of appeals judge Robert Bork. Bork had been a Yale law professor before Reagan put him on the federal court of appeals bench. Unlike Scalia, whose writings had mostly been about aspects of administrative law, Bork had extensive writings on constitutional law and they expressed extremely conservative views. For example, Bork opposed any constitutional protection for privacy and contended that the Supreme Court was wrong in protecting a constitutional right of access to contraceptives or to abortion. Bork argued that the Fourteenth Amendment’s guarantee of “equal protection of the laws” was limited to protecting racial minorities from discrimination; he did not believe that government discrimination against women should be declared unconstitutional as violating equal protection. He had written that the First Amendment protects only speech related to the political process. Under his view, the government could regulate or ban all other expression.

Bork had long been a hero to conservatives; there is no one whom they wanted more to see on the Supreme Court. He was a villain to liberals. In October 1973, it was Bork, then solicitor general of the United States, who had carried out President Nixon’s order to fire Watergate special prosecutor Archibald Cox after the top two officials in the Justice Department refused to do so and resigned.

An intense effort to defeat Bork was immediately mounted and it succeeded. Fifty-eight senators voted against his confirmation, the largest number to vote against any Supreme Court nominee in history. Conservatives later tried to portray this vote as a result of a smear campaign. They coined a verb, to bork, to refer to the unfair blocking of a judicial nominee. But Bork was defeated because his views were anathema to most people. I participated in numerous debates and gave countless speeches in the fall of 1987 regarding the Bork nomination. I saw that there was a ground-swell of opposition to Bork because most people believe that there is a right to privacy under the Constitution. Every opinion poll shows that a solid majority of people believe that Roe was rightly decided. Most people believe that the Constitution prohibits gender discrimination and that the First Amendment’s protection of freedom of speech safeguards more just than political expression. When Bork backed away from some of these positions during his confirmation hearings, he was accused of a “confirmation conversion.”

After Bork was defeated, Reagan nominated another conservative federal court of appeals judge and former law professor, Douglas Ginsburg. But it was quickly revealed that Ginsburg had smoked marijuana at student parties while a Harvard Law professor. In the era of Nancy Reagan’s “Just Say No” campaign, Ginsburg was untenable for the Reagan administration. Reagan then turned to Anthony Kennedy, a federal court of appeals judge in California. Kennedy was known as a conservative, but not an ideologue. He had become a federal court of appeals judge at age thirty-five and was well liked by his colleagues on the bench. A liberal judge on that court told me that “he could work with Anthony Kennedy.” Rumor from a good source has it that another of Kennedy’s colleagues on the federal court of appeals, a much more conservative judge, assured Attorney General Edwin Meese that Kennedy was a certain vote to overrule Roe v. Wade. After the bruising Bork fight, Kennedy was unanimously confirmed by the Senate.

Reagan certainly left his mark on the Court by making Rehnquist the chief justice and by adding Justices O’Connor, Scalia, and Kennedy. But still liberals could occasionally piece together successes when Justices William Brennan, Thurgood Marshall, Blackmun (by then a reliable liberal vote), and Stevens could get Justice Byron White to join them. For example, in 1990, the Supreme Court, with these five justices as the majority, held that the federal government could engage in affirmative action by giving a preference to minority-owned businesses in receiving broadcast licenses from the Federal Communications Commission.

But all of this changed when Marshall resigned from the Court in 1991. The fifth conservative on the bench when I argued Andrade was Clarence Thomas, who was appointed by President George H. W. Bush in 1991 to replace Marshall. Marshall is a legendary figure in American law. As a lawyer for the NAACP Legal Defense Fund, Marshall had argued Brown v. Board of Education and played a key role in the litigation that successfully ended segregation. The first African-American to sit on the Supreme Court, Marshall was certainly a liberal, but he also was a unique voice because of his long experience as an advocate for racial equality.

Liberal groups immediately decided to oppose Thomas. He had written several articles arguing that the Court was wrong in protecting privacy, including protecting a right to contraception and abortion. He was an ardent opponent of affirmative action. He was perceived to be at the Scalia end of the ideological spectrum. But Thomas’s opponents struggled to get the fifty-one votes needed to defeat him. Civil rights groups, which had been instrumental in persuading southern senators to vote against Robert Bork, were conflicted over whether to oppose an African-American nominee, even one whose views they found abhorrent.

After the Senate completed its hearings on the Thomas nomination, allegations emerged that Thomas had sexually harassed a member of his staff at the Equal Employment Opportunity Commission, Anita Hill. The nation sat mesmerized in October 1991 as Hill testified about the harassment she suffered, and then as Thomas faced the senators and accused Hill of lying. Thomas went on the offensive and called the proceedings “a high-tech lynching for uppity blacks.” Thomas was confirmed by a vote of 52–48, the most votes against any justice confirmed for a seat on the Supreme Court. The crucial difference from the Bork confirmation proceedings was that six southern and western Democrats—senators such as Sam Nunn and David Boren—voted against Bork, but in favor of Thomas. As a justice, Thomas has been staunchly conservative, often the sole dissent in 8–1 decisions and frequently going even further than Justice Scalia in urging major changes in constitutional law in a conservative direction.

Two things seemed certain about Thomas as I prepared for the oral argument in the Andrade case. One was that he would ask no questions of me or the other lawyers. Thomas virtually never asks questions, usually going years without speaking a word from the bench. Many theories have been advanced about this: a self-consciousness about speaking in public; a view that lawyers should be permitted to argue their cases without interruption; a sense that he doesn’t perceive oral argument to matter much. The other certainty was that I had virtually no chance of getting his vote.

The other four justices on the bench when I argued Andrade—Stevens, Souter, Ginsburg, and Breyer—were widely regarded as being left of center, though none was as liberal as justices of years past, such as William Douglas, Brennan, and Marshall. Stevens and Souter were Republican presidents’ appointees who turned out to be very different than expected.

John Paul Stevens had been a successful business lawyer in Chicago before being appointed to the federal court of appeals there. He was well-known to President Gerald Ford’s attorney general, Edward Levi, who had been dean of the law school at and then president of the University of Chicago. Stevens had the reputation of being unfailingly polite to lawyers during oral arguments, but also of often asking a series of questions that could devastate a lawyer’s position. In his initial years on the Court, Stevens was seen as a justice who often went his own way and was hard to pigeonhole ideologically. Over time, he became one of the most reliably liberal votes on the Court.

The other justice on the bench in November 2002 who had been appointed by a Republican president was David Souter. When Justice Brennan announced his resignation in June 1991, President George H. W. Bush nominated Souter, then a little-known federal court of appeals judge from New Hampshire. Brennan, a Democrat, had been appointed by President Dwight Eisenhower and had been a leader of liberals on the Court for decades. Most credit him with being the architect of the Warren Court’s constitutional vision. After a long tenure on the New Hampshire Supreme Court, Souter had been on the federal bench only a very short time before being chosen for the U.S. Supreme Court. Law professors and Senate staffers pored over Souter’s opinions looking for any information that would give a sense of his views on issues like abortion. There was nothing to be found. After having read hundreds of New Hampshire Supreme Court decisions, New York University law professor Burt Neuborne said that the only conclusion he could draw was that New Hampshire’s supreme court had a really boring docket.

It turns out that the Bush administration knew no more about Souter’s ideology than his critics did. White House Chief of Staff John Sununu and Senator Warren Rudman, both from New Hampshire, had enthusiastically praised Souter to the Bush administration, but soon after arriving on the Court, Souter demonstrated that he was independent and more likely to vote with the liberals than with the conservatives on a wide range of issues. At oral arguments, he asked very precise, straightforward, and incisive questions.

The final two justices on the bench when I argued Andrade were both picks of President Bill Clinton. When Byron White stepped down in 1993, he was replaced by federal court of appeals judge Ruth Bader Ginsburg. White, though appointed by President John F. Kennedy, was no liberal. He and Rehnquist were the only dissenters in Roe v. Wade. White wrote a forceful dissent in Miranda v. Arizona and usually voted with the conservative justices in criminal cases. He often was the fifth vote for conservative results.

Ginsburg replacing White is the only instance since 1968 where a justice has been replaced by someone more liberal. Ginsburg was a law professor and an American Civil Liberties Union lawyer before being nominated for the federal court of appeals by President Carter. Ginsburg created the ACLU women’s rights project and had argued the leading Supreme Court cases concerning gender equality.

A year later, in 1994, Harry Blackmun stepped down and President Clinton nominated federal court of appeals judge Stephen Breyer to replace him. Breyer, a Harvard law professor, before going on the federal appellate court, was not as liberal as Blackmun. For example, Breyer cast the decisive fifth vote in 5–4 decisions to allow random drug testing of high school students participating in extracurricular activities, to permit the government to detain an American citizen as an enemy combatant, and to allow a large Ten Commandments monument to remain at the corner between the Texas Capitol and the Texas Supreme Court. Still, in the vast majority of instances in which the Court is ideologically divided, Breyer is in agreement with the more liberal justices.

This was the Court that I stood before in November 2002. It was composed of three very conservative justices—Rehnquist, Scalia, and Thomas; two moderate conservative justices—O’Connor and Kennedy; and four moderate liberal justices—Stevens, Souter, Ginsburg, and Breyer. It is, of course, the Court that will be best remembered for its momentous decision on December 12, 2000, in Bush v. Gore, which was the first time in American history that the Supreme Court decided a presidential election. In a 5–4 decision, with the five most conservative justices—Rehnquist, O’Connor, Scalia, Kennedy, and Thomas—in the majority, the Court halted the counting of uncounted votes in Florida and effectively made George W. Bush the forty-third president of the United States.

Since then, the Supreme Court has become substantially more conservative. In 2005, John G. Roberts, Jr., was nominated and confirmed to replace Rehnquist as chief justice. Roberts, after being a law clerk to Rehnquist, worked in the Reagan Justice Department and later was deputy solicitor general under Kenneth Starr during the first Bush administration. Before becoming a federal court of appeals judge, Roberts worked at a law firm and specialized in representing business interests before the Supreme Court. Conservatives were delighted with the choice of Roberts. Everything Roberts had ever written or done indicated that he would be a consistent, conservative vote on the Court. In his first four years, there is not a single instance in which he has disappointed conservatives. His replacing Rehnquist did not change the ideology of the Court; Roberts is ideologically indistinguishable from his predecessor. But a fifty-year-old conservative justice did replace an eighty-year-old one.

President George W. Bush nominated Harriet Miers to replace Sandra Day O’Connor, but conservatives quickly derailed that nomination. Liberal senators and activists stayed remarkably quiet as conservatives opposed her as lacking sufficient qualifications and as being too unpredictable in her judicial ideology. After the Miers nomination was withdrawn, President Bush nominated federal court of appeals judge Samuel Alito for the O’Connor seat. Conservatives were thrilled. In fifteen years as a federal court of appeals judge, Alito virtually always voted in a conservative direction. Years earlier he had been dubbed “Scalito” because his views so closely matched Antonin Scalia’s.

I was asked to testify at the Alito confirmation hearings and read more than two hundred of his published opinions. On every significant issue—abortion, death penalty, civil rights, separation of church and state—Alito was on the far right of the ideological judicial spectrum. Despite intense opposition, Alito was confirmed, though with forty-two senators voting against him. So far, he too has been everything conservatives hoped for and liberals feared.

Thus the Court is even more conservative than it was in 2002 when I argued Andrade. There are four very conservative justices—Roberts, Scalia, Thomas, and Alito—who virtually always vote together on matters defined by ideology, such as issues of abortion, gun control, civil liberties, and the war on terror.

As in 2002, in the most recent Court term, there were four moderate liberal justices. Justices Stevens, Ginsburg, and Breyer remain on the Court, but David Souter resigned in 2009, at the relatively young age for a departing justice of sixty-nine years old. Sonia Sotomayor was nominated and confirmed to replace Souter, but she does not change the overall ideology of the Court. After reading hundreds of Sotomayor’s opinions from her time as a federal court of appeals judge, I concluded that she will be a moderate liberal on the Court. In 5–4 cases where the Court is split along ideological lines, she is very likely to vote in the same way that Souter would have done. One area where she may be more conservative than Souter is criminal justice. Perhaps owing to the many years she spent as a state court prosecutor early in her career, her rulings on the federal court of appeals were more pro–law enforcement than might be expected for a relatively liberal judge.

With Roberts, Scalia, Thomas, and Alito consistently on one side, and Stevens, Ginsburg, Breyer, and Souter (and now Sotomayor) on the other, that leaves Kennedy as the swing justice who usually casts the deciding vote in 5–4 cases. In the 2006–2007 Supreme Court term (properly referred to as October Term 2006 because of the month and year it began), there were twenty-four 5–4 decisions out of sixty-eight cases resolved by the Court that year. Justice Kennedy was in the majority in every one them. In its most recent term, October Term 2008, there were seventy-five decisions and twenty-three were decided by a 5–4 margin. Justice Kennedy was in the majority 92 percent of the time, including in eighteen of twenty-three 5–4 cases, more than any other justice.

Today’s Supreme Court is the Anthony Kennedy Court. Kennedy sometimes disappoints conservatives, such as in his refusal to overturn Roe v. Wade, his opinions protecting rights for gays and lesbians, and his opinions concluding that the death penalty is unconstitutional when used for crimes committed by juveniles or for the crime of child rape. But he is a predictable vote against affirmative action programs, in favor of laws regulating abortion, for permitting government support for religion, and for striking down campaign finance laws. Of the twenty-three 5–4 decisions in October Term 2008, for example, the justices lined up along expected ideological lines in sixteen of them, with Roberts, Scalia, Thomas, and Alito on one side, and Stevens, Souter, Ginsburg, and Breyer on the other. In eleven of these sixteen cases, Anthony Kennedy sided with the conservatives.

The Barack Obama presidency is unlikely to change the ideological composition of the Court, at least in the short term. The vacancies between January 20, 2009, and January 19, 2013, are likely to come from one side of the ideological aisle. So far President Obama has had two appointments to the Supreme Court. Both could be labeled as moderate liberals; both left of center, but neither as liberal as a Douglas, a Brennan, or a Marshall.

The nomination and confirmation of Sotomayor is likely to provide a blueprint for future Obama picks for the high court. President Obama was able to please his political base while investing almost no political capital in securing Sotomayor’s confirmation. A more liberal justice in the mold of a Douglas, a Brennan, or a Marshall would face a far more difficult confirmation process and require more effort on the part of the president.

In fact, President Obama followed this script in selecting Elena Kagan to replace Justice Stevens. In April 2010, shortly before his ninetieth birthday, Stevens announced his resignation after thirty-five years on the Supreme Court. Kagan offered President Obama a seemingly easy confirmation process. She has little paper trail; she was never a judge and has no judicial opinions to scrutinize and has written relatively few law review articles. On the other hand, the lack of a paper trail also means that no one, including the president, can be sure of her ideology and likely votes once confirmed. All expect that she will be left of center, but whether she will be similar to Stevens, or more toward the middle or perhaps even more liberal, is impossible to know.

It is expected that President Obama is likely to have another vacancy to fill in the next couple of years. There are always rumors that Justice Ginsburg, who is seventy-seven and has had health problems, might retire.

These could be the only vacancies for Obama, even if he is elected to a second term.

John Roberts turned fifty-five years old in January 2010. If he remains on the Court until he is ninety, he will be chief justice until 2045. Samuel Alito turned sixty; Clarence Thomas has been on the Court for eighteen years, but will be only sixty-two in 2010. Both Scalia and Kennedy will be seventy-four in 2010. The best predictor of a long life expectancy seems to be confirmation for a seat on the U.S. Supreme Court.

Thus, absent unforeseen events, the five conservative justices are likely to remain another decade. The election of 2008 was very different from the election of 2004 with regard to the composition of the Supreme Court. If Al Gore or John Kerry had replaced Rehnquist and O’Connor, they would have done so with individuals vastly different from Roberts and Alito. There would be six liberal, or at least moderate liberal, justices on the high court. The story of constitutional law, now and for decades to come, would be vastly different.

This, then, is how we got the Court that I faced in Andrade and that we have today. This book is about what the composition of that Court means. I want to show what the conservative assault on the Constitution has already accomplished and what is likely to happen in the years ahead. I seek to show that the changes are not just about legal rules or abstract principles. They affect people in the most intimate and important aspects of their lives.

But to understand what conservatives have accomplished it is necessary to look beyond the Supreme Court and beyond the judiciary. The assault on the Constitution is the result of a concerted effort by conservatives to alter foundational constitutional principles. The focus needs to be not just on the courts, but also on policies developed during the presidencies of Nixon, Ford, Reagan, Bush, and Bush.

As described in the pages of this book, conservatives—in the executive branch and on the courts—have sought to create unprecedented, unchecked executive power, including the power to torture and detain individuals indefinitely without a trial or even due process. They have sought to obliterate the long-standing wall separating church and state, allowing the government almost unlimited authority to support religion and to make religion a part of government activities. They have sought to abolish any constitutional protection for privacy and, most of all, to eliminate constitutional protections for abortions. They have sought to greatly reduce constitutional protections for criminal defendants, including their ability to ask a federal court for protection from unconstitutional state procedures or results. They have worked to eliminate all affirmative action and to institute a vision of the Constitution that will perpetuate deep racial inequalities in American society. Most successfully, they have closed the courthouse doors, especially to people bringing civil rights claims.

In some areas, the story starts with the Republican platform of 1964. Ideas that then seemed radical and unthinkable were later adopted and became the official orthodoxy of Republican presidents. In most areas, the policies trace back to Richard Nixon or at least to Ronald Reagan. Some of the key players—such as Dick Cheney and Donald Rumsfeld—unite this story as they were integral parts of several Republican administrations. Young lawyers who served in the Reagan administration and were deeply committed to its conservative agenda, such as John Roberts and Samuel Alito, came to be Supreme Court justices. It is a mistake to see the policies of the Bush administration or the Roberts Court in isolation from a larger conservative movement that has sought to alter, and in many areas succeeded in altering, basic precepts of constitutional law.

I start with American public education because of the importance of education and also because it is a place where the conservatives have been markedly successful. In a series of 5–4 decisions in the 1970s, the 1990s, and the 2000s, justices appointed by Republican presidents have prevented effective desegregation of schools or equalization of spending. The result, by every measure, is schools that are increasingly separate and unequal.

In Chapter 2 I examine the tremendous growth of presidential power and what it has meant for the loss of individual liberties. During the Nixon presidency, there was talk of the “imperial presidency” with assertions of great presidential powers. The Reagan and first Bush presidencies built on this principle and then the George W. Bush administration relied on these predecessors’ theories to take claims of uncheckable presidential power to unprecedented heights. Chapter 2 focuses less on what the Supreme Court has done and more on how Nixon, Reagan, and Bush have tried to greatly expand the scope of presidential power.

A major concern of the right wing is the separation of church and state. For decades, it was understood that the First Amendment’s prohibition on the establishment of religion meant that there was a wall separating church and state, a wall that kept American governments secular. But conservatives, especially starting with the Reagan presidency, have sought to eliminate any such notion. They argue that the government should have broad latitude to aid religion and to include religion in government activities. With the arrival of Chief Justice Roberts and Justice Alito, there now appear to be five votes for radically changing the law in this area in a manner that conservatives have advocated for decades.

Chapter 4 covers the rights of criminal defendants and of prisoners. No group in American society is more politically vulnerable. Yet none has fared worse in the Supreme Court over the last few decades. Starting with the Nixon presidency, there has been a successful effort to limit the rights of criminal defendants in both federal and state court. This effort has resulted in legislation and court decisions that have tremendously favored the government in criminal cases and greatly increased the likelihood that innocent people will be convicted of crimes.
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abuses, including indefinite detentions, illegal sur-
veillance, and torture of innocent people.

Finally, access to the courts is being restricted by
new rulings that deny legal protections to ordinary
Americans. Fewer lawsuits alleging discrimination in
employment are heard; fewer people are able to sue cor-
porations or governments for injuries they have suffered;
and even when these cases do go to trial, new restric-
tions limit damages that plaintiffs can collect.

The first step in reclaiming the protections of the
Constitution, says Chemerinsky, is to recognize
that right-wing justices are imposing their personal
prejudices, not making neutral decisions about
the scope of the Constitution, as they claim, or fol-
lowing the “original meaning” of the Constitution.
Only then do we stand a chance of reclaiming our
constitutional liberties from a rigid ideological cam-
paign that has transformed our courts and our laws.
Only then can we return to a constitutional law that

advances freedom and equality.
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