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Introduction


One of the most iconic movie dialogues that captures the essence of public frustration with the Indian justice system is from the Hindi movie Damini, where Sunny Deol, playing the role of an angry young lawyer faced with yet another adjournment, screams out in rage at the judge: ‘Tareekh pe tareekh, tareekh pe tareekh milti gayi, My Lord, par insaaf nahi mila!’1


Loosely translated into English, the dialogue means, ‘We have received only adjournments from this court, but we have never received justice.’ Of course, the Hindi version carries a certain ‘zing’ that gets lost in translation.


The dialogue has even made its way into official records, with judges and policymakers referencing it to explain their frustration with the workings of Indian courts. In 2018, the authors of the Economic Survey, the government’s key pre-budget publication on the state of the economy, fell back on Deol’s famous rant while moaning about how delays in the justice system were frustrating enforcement of contracts and negatively affecting economic growth.2 As recently as 2022, a High Court judge who was obviously resigned to the adjournment culture in his courtroom noted in his order: ‘Today learned counsel for the respondent is absent, so again a “tareekh”. The fate of this case is “Tareekh Pe Tareekh”. So, another “tareekh” is given.’3 Even former Chief Justice of India D. Y. Chandrachud has referenced the iconic dialogue in open court to warn a lawyer seeking an adjournment against converting the Supreme Court into a ‘tareekh pe tareekh’ court.4 In each of these official utterances, there is a sense of resignation towards the culture of adjournments that has consumed Indian courts.


There is a very real human cost to this ‘tareekh pe tareekh’ culture which takes many forms at the level of district courts: the undertrial prisoner who languishes in jail awaiting trial, the young protester who must spend days to get bail, the mother who is unable to get maintenance for herself or her child after walking out of an abusive marriage, the worker who has been wrongfully terminated from employment, the businessperson who faces losses due to delays in enforcing a contract and, of course, the farmer who has to fight the state in court for years in order to get fair compensation for farmland that the government has acquired. Each of these failures is a blemish on the promise of justice, liberty and equality made in the Preamble to the Constitution.


Seven years before the movie Damini indicted the Indian justice system, the Government of India had rather brazenly denounced the Indian judiciary before an American court. The backdrop to this episode was the Bhopal gas tragedy in 1984. Two years later, the Government of India sued Union Carbide Corporation (UCC) before a federal district court in the United States for the deaths caused by the leak of a poisonous gas from its storage facility in Bhopal. The leak killed an estimated 3,787 Indian citizens and injured another 5,58,125 citizens.5 It remains the world’s worst industrial disaster.


At the time, in an attempt to get the case thrown out from the American legal system, UCC invoked the doctrine of forum non conveniens. UCC’s simple argument was that it would be more convenient for an Indian court to hear the case since the tragedy had occurred in India and all the evidence and witnesses were located in the country. In rebuttal, the Government of India made the stunning argument that the Indian judiciary, burdened by its colonial legacy, was not up to the task of delivering justice in a complicated case like the Bhopal gas tragedy! The task of defending the Indian justice system fell upon UCC! The following was the reporting in the New York Times about the arguments in the case:




India’s lawyers insisted that Indians could not get justice in their country. They cited court inefficiencies, fees and other obstacles, called the legal structure obsolete and procedures for gathering evidence inadequate. It was left to Carbide to defend India’s law while promising the judge that it would cooperate in providing evidence and abiding by Indian judgments.6





The subsequent judgment of the American district court summarized the arguments of the Indian government in the following words:




. . . plaintiffs, including the Union of India, have argued that the courts of India are not up to the task of conducting the Bhopal litigation. These assert that the Indian judiciary has yet to reach full maturity due to the restraints placed upon it by British colonial rulers who shaped the Indian legal system to meet their own ends. Plaintiffs allege that the Indian justice system has not yet cast off the burden of colonialism to meet the emerging needs of a democratic people.7





It was perhaps unprecedented in the history of the world for the government of a sovereign country to argue, before a foreign court, that its own judicial system was incapable of delivering justice with the same efficiency as a foreign judicial system. Yet, this is exactly the legal strategy adopted by the Government of India almost four decades after independence from the British.


To help establish the problems with the Indian judiciary, the Government of India engaged Prof. Marc Galanter as an expert witness to testify on the state of the Indian legal system. A professor at the University of Wisconsin Law School, Galanter is a celebrated scholar on the Indian legal system. In his testimony before the American court, Galanter explained the many problems afflicting the Indian judiciary. These included an alleged shortage of judges, poor infrastructure and a number of observations on a staggering backlog of cases. His testimony was backed by observations from the reports of the Law Commission of India and judgments from Indian courts.8 It was left to the expert witnesses of Union Carbide, including the legendary Indian lawyer Nani Palkhivala, to defend the Indian judiciary and its capability to hear a case as complex as the Bhopal gas tragedy.9


Judge Keenan of the United States District Court for the Southern District of New York, who was the presiding judge, was unconvinced with the arguments of the Government of India and concluded, in a judgment delivered in 1986, that Indian ‘courts have the proven capacity to mete out fair and equal justice’ and that he ‘defers to the adequacy and ability of the courts of India’.10 The Government of India lost that case and eventually had to go back to the Indian judicial system where the case was settled under a cloud of controversy.


Not all foreign judges have been as deferential to the capabilities of the Indian judiciary as Judge Keenan. There have been several cases in both the United Kingdom and the United States where courts have come to the opposite conclusion and deemed Indian courts incapable of rendering timely justice. The Law Commission of India has documented these cases in its 188th report published in 2004, while stoutly defending the Indian judicial system and claiming that ‘there can be no general presumption of delays in all types of cases in India’.11 In addition, an international arbitral tribunal, in 2010, concluded that the inability of the Supreme Court of India to decide a case pending before it for over nine years was a breach of an obligation owed by India, under a bilateral investment treaty, to provide investors with an ‘effective means of asserting claims and enforcing rights’.12 As a result, the Indian government had to pay the Australian investor who had sued it a sum of $4.7 million.


Simply put, the Indian judiciary’s ‘tareekh pe tareekh’ syndrome is not just a national tragedy that is the subject matter for angry dialogues by fictional lawyers, despondent judges and policymakers, but also an international embarrassment for the country with direct consequences for the Indian economy.


The typical response of the Indian judiciary to complaints about delays has been to point a finger at the Union and state governments, accusing them of not appointing enough judges and failing to provide sufficient funding. The Indian judiciary has been incredibly successful in pushing the ‘resource crunch’ narrative to explain its extraordinary inefficiency. This narrative has been built through a combination of actions by the Supreme Court of India, the Law Commission of India, which is generally headed by a retired judge of the Supreme Court, and the All India Judges Association (AIJA), a professional body of judges who staff the district judiciary, which is the first point of contact for most litigants.


Since the year 1989, AIJA has been filing petitions in public interest (known as public interest litigation or PIL) before the Supreme Court of India demanding better working conditions for its members. This includes better pay, accommodation, vehicles for transportation of judges, an increase in retirement age, etc.13 The Supreme Court, in an unbridled display of judicial activism, has indulged AIJA’s demands, ordering the Union and state governments to comply with them. This, despite constitutional propriety requiring the court to defer to elected legislatures on any decision regarding the expenditure of public money. In these judgments, the Supreme Court has also gone to the extent of prescribing specific formulae to calculate the number of judges required by district judiciary and has also altered the qualification requirements for the district judiciary, despite the Constitution vesting these powers in states and the High Courts.14


To be fair to the Union and state governments in India, not only have they nearly tripled the strength of judges at the level of the district judiciary from 7,675 to 25,511 (approximately 5,000 posts remain vacant) between the years 1987 and 2023, they have also poured in money for building judicial infrastructure and digitization programmes exclusively for the district judiciary.15 Since the year 1993–94, approximately Rs 10,000 crore has been allocated by Parliament for the building of courtrooms and residences for judges of the district judiciary.16 Since states have to contribute their funds to this scheme, the actual figure is much higher. The Central Sector Scheme for the e-courts project for the digitization of the courts has released Rs 2,308 crore since 2007.17 The XIII Finance Commission allocated an additional amount of Rs 5,000 crore specifically for the judiciary.18 These are significant amounts allocated by Parliament in addition to the annual spending by states on salaries, maintenance, etc. for the district judiciary. Clearly, the political class has responded to the call for greater spending on the district judiciary. In addition, the Government of India, through Parliament, has created new judicial fora, like consumer courts and Debts Recovery Tribunals, which have diverted significant volumes of complex litigation away from the district courts, considerably reducing stress on the district judiciary.


Yet, none of these additional resources, in terms of more judges and more money, appear to have made a discernible difference to the mountain of cases and horrifying delays at the level of the district judiciary. As per the most recent figures available on the National Judicial Data Grid (NJDG), there are approximately 1 crore cases (presuming that the figures are accurate) that have been pending for more than five years before the district judiciary. The cumulative pendency before the district judiciary is approximately 5 crore cases. The human stories behind these frightening statistics are painfully recounted in a steady stream of reporting by the press. These include stunning delays faced by innocent citizens who have been jailed for years before being acquitted by the courts. It appears that despite all the additional judges and funding provided to the district judiciary over the last few decades, India is no closer to solving the problem of judicial delays.


It may be time to confront the prospect that perhaps a lack of resources was never the main reason for the mind-boggling delays faced by litigants at the level of the district judiciary. Perhaps the Supreme Court and the rest of the pundits have misdiagnosed the issue by focusing on an alleged shortage of judges at the level of the district judiciary. Perhaps the problem lies elsewhere.


In this book, our attempt is to go beyond the usual scapegoat of ‘resource crunch’ and offer alternate explanations for the delays at the level of the district judiciary.


We focus on the district judiciary, which consists of three tiers of judges: Civil Judge (Junior Division), Civil Judge (Senior Division) and District Judge, who is senior to the former two categories. These judges can also hear criminal cases when designated as Judicial Magistrate of First Class, Chief Judicial Magistrate and Sessions Judge. In many states, these judges will hear both civil and criminal cases and will be known by both titles. These judges are the first point of contact for most litigants in India, be it bail, criminal prosecutions, contractual disputes, compensation for accidents, protective orders for women facing domestic violence, divorce cases, injunctions against demolitions of houses by the government, etc. This is the layer of the justice system that has an immediate impact on the daily lives of Indians.


Our attempt at reframing the debate on reforming the district judiciary has five themes.


The first aims at shifting the primary focus of the debate away from the ‘resource crunch’ argument to the rarely discussed issue of how states and High Courts appoint, transfer, evaluate, discipline and remove judges of the district judiciary. Many of these practices date back to colonial times, when the district judiciary was modelled on the lines of the civil bureaucracy. Our working hypothesis is that the district judiciary basically lacks the ‘decisional independence’ to deliver fearless and decisive justice. This is because they are constantly worrying about reprisals in the form of disciplinary inquiries by High Courts. Add to this fear, bizarre transfer policies and a rickety performance assessment system, and it quickly becomes clear that the system incentivizes judges to avoid hearing risky and complex cases. In our opinion, these are the issues at the core of the astonishing judicial delays at the level of the district judiciary.


The second is to fix accountability of the Supreme Court and High Courts for their acts of omission, opacity and activism that have contributed in substantial part to the poor administration of the district judiciary. From discontinuing the publication of judicial statistics to adopting faulty methodologies to calculate the adequate number of judges to operating in extreme opacity to negotiating budgetary demands with governments at the gunpoint of contempt notices, the higher judiciary has contributed generously to the woeful state of the district judiciary. In particular, we highlight the opacity of the High Courts which control the administration of the district judiciary and the dangers of approaching complex problems of judicial administration through the route of judicial activism. Court-room policymaking by the High Courts and the Supreme Court is an affront to the constitutional scheme of separation of powers. It also excludes experts and citizens from exercising their democratic right to participate in policymaking.


The third theme deals with the structural reforms required to create a more efficient, powerful and accessible district judiciary. This is a discussion that includes not just the seemingly mundane issue of how the judiciary manages the small army of bureaucrats working behind the scenes to serve summons, manage dockets, take dictation from the judge, etc. but also the very interesting question of whether India needs a separate Union judiciary in addition to the state judiciaries, as is the case in the United States, which also has a federal system of administration where powers are distributed between the federal and state governments. After all, the Indian Constitution expressly allows for such a scheme and there are considerable advantages of imitating the American system. Inherent in this discussion is the question of improving access to justice by devolving key judicial powers from the High Courts to the district judiciary. It is important to discuss these issues because the present structure of the Indian judiciary was devised by the British more than 170 years ago and has remained unchanged since.


The fourth theme is to reiterate the importance of procedural law, which, along with ‘resource crunch’, has been the primary target of judicial reforms since Independence. For example, it is common to hear demands for limits on the number of adjournments granted by any judge in a single case, but an existing procedural clause limiting adjournments has already failed spectacularly. On the other hand, there is the seeming popularity of PILs, which offer the illusion of swift, definitive justice by completely ignoring procedural laws. Encoded in the debate over procedural law are differing visions of ‘rule of law’. Strict procedural law recognizes the reality that even judges must be restrained from abusing their power and that fair procedural rules ensure equal treatment of all litigants. A more cynical view will condemn procedural laws for making litigation more complicated, expensive and inaccessible for the common person. These cynics also argue for giving judges a wider latitude, unrestrained by procedural encumbrances, to do justice as they see fit. This is an issue that eludes simplistic arguments but has divided proponents of judicial reform in the country.


The fifth theme is about bringing back the participation of people in the justice system. With the abolishment of juries, the Indian courtroom has completely eliminated the participation of people in the justice system. The move to eliminate juries was spearheaded by legal elites who were contemptuous of the ability of ordinary citizens to participate in the justice system. Not only has the abolition of juries robbed India of a crucial opportunity to educate the citizenry about the workings and realities of the justice system, but it has also reduced the justice system to a system controlled entirely by judges and lawyers. This alienation of citizens from the justice system has likely contributed to the steady erosion of its legitimacy in the eyes of the common citizen. It may be an opportune time to bring back the participation of people in the courtroom, if it helps restore some faith in the Indian legal system.


Over twelve chapters, these five themes intersect in different ways as we explore workable paths to reforming India’s district judiciary.




PART ONE


About the Judges





The focus of Part I of this book is on the most ignored persons within the Indian legal system—the judges of the district judiciary who decide the fate of millions of litigants. In particular, we examine the disciplinary rules regulating the conduct of these judges and the performance assessment policies which may be contributing to, if not incentivizing, delays.


As we will establish over the course of the next few chapters, these judges are subject to an opaque disciplinary mechanism that can result in unfair punishment for alleged legal errors in their judgments, despite no allegations of corruption. Even in cases of alleged corruption, the disciplinary proceedings conducted by High Courts against the district judiciary are opaque and often unfair. We argue in the first three chapters that the disciplinary measures put in place by High Courts to ostensibly hold the district judiciary accountable have most likely created an atmosphere of ‘fear’ amongst these judges. As a result, these judges are likely ‘fearful’ of handling cases perceived to be ‘risky’ from a disciplinary standpoint. This risk-averse behaviour then, possibly, leads to judges avoiding ‘risky’ cases or, worse, ‘risky’ remedies, such as the grant of bail in cases involving serious crimes.


Two additional aspects that facilitate, if not encourage, this practice of avoiding risky or complex cases, are the transfer policies that shift judges across a state or city and the performance assessment system put in place to review the disposal rates of individual judges. Together, these policies have created the perfect incentive for judges to pick and choose cases that help them meet targets used to evaluate their performance, while avoiding risky or complex cases, until they are transferred to a different court complex where the same cycle restarts. As a result, the ‘risky’ and complex cases, which also tend to be time-consuming, are likely to fall behind in the queue, while the easier and less risky cases get resolved.


The last chapter in this part deals with the practice of appointing young and inexperienced lawyers as judges to the first tier of the district judiciary, which is the office of the Civil Judge (Junior Division) and Judicial Magistrate First Class. The system currently in place to select these judges dates back to the 19th century when India was still ruled by the British. This issue deserves urgent attention, as no amount of judicial independence or increased funding for the district judiciary will suffice if India continues to select the wrong candidates for these critical judicial offices.




1


Fearful Judges


In November 2022, shortly after being appointed as the head of the Supreme Court, Chief Justice of India (CJI) D. Y. Chandrachud, in a public speech discussing the reluctance of the district judiciary in granting bail to undertrial prisoners, remarked, ‘Judges at the grassroots are reluctant to grant bail not because they do not understand crime, but there is sense of fear of being targeted for granting bail in heinous cases.’1


This talking point has been reiterated by other judges of the higher judiciary, but they too have been cryptic and have steered clear of explaining who is ‘targeting’ judges for performing routine judicial functions like granting bail.2 After all, the judiciary in India is insulated from the government. In particular, Article 235 of the Constitution has vested ‘control’ of the district judiciary with the judges of High Courts.


The Constituent Assembly gave High Courts this power over the district judiciary after a specific demand, in a memorandum submitted by the Conference of Judges consisting of judges who staffed the erstwhile Federal Court and High Courts.3 The demand for such control was justified by the Conference of Judges on the grounds that the district judiciary could be influenced by state governments if the latter had the power to influence transfers, postings, promotions, etc. of the district judiciary. In response, the Constituent Assembly inserted Article 235 into the Constitution.4 This Article clearly spells out that High Courts will have the power to control transfers and promotions of the district judiciary. Further, the Supreme Court has interpreted the phrase ‘control’ in Article 235 to mean that High Courts would have the last word on investigating and disciplining judges of the district judiciary.5


As a result, state governments practically have no say in any disciplinary action taken against the district judiciary by the High Courts. They are bound by the decisions of the High Courts and merely issue the necessary orders in the name of the governor. This arrangement means that the district judiciary is effectively insulated from the state governments. So, if not the state governments, whom are the judges of the district judiciary in ‘fear of’, as hinted by CJI Chandrachud?


In our opinion, the ‘fear’ within the judges of the district judiciary is the possibility of having to face disciplinary action at the hands of High Court judges, who may be of the opinion that a judgment is erroneous. These disciplinary actions take place despite there being no allegation of corruption or other forms of misconduct by the judge. Simply put, judges of the district judiciary have calculated that in order to avoid the possibility of disciplinary action for granting bail, it is better to deny bail. This problem, which extends beyond bail petitions to other categories of cases, appears to be unique to the district judiciary in India, with no parallels in countries with legal systems similar to that of India.


In countries like the United Kingdom and the United States, judges have qualified immunity against complaints about their judgments, unless backed by allegations of corruption or misconduct, such as allegations of bias by the judge. For example, the Judicial Conduct Rules, 2023 in the UK specifically require the Judicial Conduct Investigations Office to dismiss any complaints about judicial decisions or judicial case management unless it raises a question of misconduct.6 Similarly, in the US, rules framed under the Judicial Conduct and Disability Act make it clear that federal judges will not be investigated for any ‘allegation that calls into question the correctness of a judge’s ruling, including a failure to recuse’.7 However, if the decision is alleged to be the result of an improper motive, such as bribes, racial bias or other improper conduct such as derogatory comments, an investigation can follow against the judge, but even then, that investigation will not get into the legal reasoning in the judgment. Similarly, most states in the US also provide for similar immunities to judges of the state judiciaries.8 The underlying logic of providing such immunity is that judges can differ on their interpretation of the law and if at all there is an erroneous judgment, the appellate courts will correct it if an appeal is filed challenging it.


The lack of similar immunity in India for judges of the district judiciary has led to a situation where they have been subject to disciplinary inquiries by High Courts for alleged flaws in their judgments. These inquiries have been instituted against individual judges on grounds that they have been too liberal in granting bail, too lenient in sentencing the guilty, for acquitting persons accused of serious crimes, for being liberal in granting compensation in cases of land acquisition and for granting temporary injunctions against the government without prior notice. These are not hypotheticals but actual cases where judges of the district judiciary have been subject to disciplinary inquiries despite no allegation of misconduct, such as corruption.


These inquiries were initiated solely because some person within a High Court, quite often a judge or a registrar, was of the opinion that a particular judgment was flawed. The following extract of a judgment rendered by Justice Atul Sreedharan of the Madhya Pradesh High Court has explained the role of the Registrar-Vigilance in the High Court, who is usually a district judge on a temporary posting with the High Court and oversees complaints of corruption against the district judiciary9:




The combined effect of some members of the bar and disgruntled litigants, ever ready to complain against judges by anonymous communication coupled at times with an overzealous District Judge (Vigilance and Inspection), out to prove the worth of his existence, whose overbearing presence and attitude of selectively examining the orders passed by the Judges of the District Judiciary relating to anticipatory bail, regular bail and acquittals (especially in those cases relating to heinous offences or cases which acquire prominence in the print, electronic and social media), has a demoralising effect on the Judges of the District Judiciary for whom such action is the proverbial sword of Damocles, perpetually hanging over their heads, always threatening to drop.


The office of the District Judge (Vigilance and Training) continues to have a debilitating effect on independence and individuality of the judges of the District Judiciary. The post is a surplus appendage, akin to a vestigial organ in the body of the Judiciary in the State of Madhya Pradesh.


Sometimes, the post can be occupied by an individual who to prove his preeminent importance to the High Court, as a conduit of information, can assess the orders of the Judges and comment upon the same being passed with a dishonest motive only because in his or her opinion, the order is bad in law. This demotivates the Judges of the District Judiciary, especially in criminal cases from doing justice and may convict in the absence or inadequacy of evidence and dismiss bail applications even in cases in which were fit to be granted bail.





The above extract is a rare instance where a judge of a High Court has broken the judicial ‘omerta’ to broach a topic that even judges of the Supreme Court have only hinted at in their public speeches. While the Registrar-Vigilance is clearly one of the key players, as mentioned in this judgment, it should be clarified that the decision-making powers in most states is actually in the hands of High Court judges. The Registrar-Vigilance at most can get the ball rolling to initiate a disciplinary inquiry against judges of the district judiciary but the actual inquiry itself is either conducted or supervised by High Court judges. There is little that the Registrar-Vigilance can do without the nod of judges of the High Court and much of the scathing criticism of the Registrar-Vigilance quoted earlier should be read as an implicit indictment of High Court judges.


These disciplinary inquires, conducted by administrative committees of judges of the High Court, conclude with recommendations of punishments, which necessarily have to be endorsed by the full court, which consists of all judges of the High Court. These punishments range from the dismissal of judges of the district judiciary from the judicial service to the docking of their pay or increments or pension (in case of retired judges). A milder form of punishment is an ‘adverse’ entry in the Annual Confidential Report (ACR), which is a performance assessment report prepared for every judge of the district judiciary. An adverse entry can have either an immediate fallout for judges, affecting their career progression, or long-term consequences in the form of compulsory retirement, as discussed later.


These various forms of punishment that can be inflicted on the district judiciary, despite there being no allegations of bribery or other misconduct, is likely the cause of ‘fear’ amongst these judges. Such pervasive insecurity effectively means that the district judiciary in India lacks adequate ‘decisional independence’, which is a core component of judicial independence. This issue does not get any attention in the press or academia, unlike the constant spotlight on the perceived and actual threats to the Supreme Court and High Courts from the government, especially when headed by powerful prime ministers who have won resounding electoral mandates. These threats to the higher judiciary were well understood by the framers of the Constitution of India, who guaranteed these judges security of tenure in office by allowing for their impeachment through a procedurally complex process, only on the limited grounds of ‘proven misbehaviour’ or ‘incapacity’.


The Constitution, however, does not give similar protections to judges of the district judiciary. In fact, as mentioned earlier, it is entirely silent on any protections for the district judiciary since it was presumed that placing them under the control of High Courts would automatically protect their independence. While this arrangement may help in protecting the district judiciary from retribution by state governments, it has done little to protect the district judiciary from High Courts. Ideally, state legislatures should have put in place a transparent and fair disciplinary framework for High Courts to exercise disciplinary power over the district judiciary. That never happened.


Instead, the district judiciary have been subject to the same disciplinary framework that applies to the bureaucracy of the state government, except for the fact that it is the High Court, and not the state government, which administers the disciplinary proceedings. For example, in Uttar Pradesh, judges of the district judiciary have historically been disciplined and removed from office under the UP Government Servants Conduct Rules, 1956 which also apply to the bureaucracy of the state government. Similarly in Karnataka, the relevant rules under which the district judiciary are disciplined are the Karnataka Civil Services (Classification, Control and Appeal) Rules, 1957 which also apply to the bureaucracy of the state government. In the state of Delhi, the district judiciary are subject to the All India Services (Conduct) Rules, 1968 which also apply to the Indian Administrative Service (IAS) and the Indian Police Service (IPS). Even the states which have separate rules for the district judiciary tend to model such rules on the disciplinary rules for the bureaucracy.


The problem with this arrangement is that the job of a judge is very different from that of a bureaucrat. A judge of the district judiciary is responsible for adjudicating disputes between the state and citizens or between citizens themselves. In almost every case, a judge necessarily has to rule against at least one litigant. The prospect of unhappy litigants and their lawyers filing complaints against a judge who passed an unfavourable order is very high. Given this reality, it does not make sense to subject judges to the exact same standards of conduct as the bureaucracy.


The problem is further exacerbated by the fact that the standards of conduct laid down in these disciplinary rules are remarkably vague and include requirements such as maintaining a ‘devotion to duty’. It is these ambiguous standards that have been invoked by High Courts to initiate inquiries against judges of the district judiciary for allegedly erroneous judgments, despite no evidence of corruption or other forms of misconduct.


Since this entire disciplinary mechanism against the district judiciary operates behind a veil of secrecy, the inquiry reports are not publicly available, even under the RTI Act. The only source of public information on these disciplinary inquiries against the district judiciary are the judgments delivered by High Courts and the Supreme Court when judges of the district judiciary challenge findings of misconduct and punishments meted out to them. Unlike the secretive disciplinary proceedings, legal challenges filed before High Courts and Supreme Court are public proceedings and hence the judgments are publicly available. What follows next is a narration of disciplinary inquiries, as recounted in these judgments.


Investigation of judges administering the criminal justice system


The most worrying instances are those where judges of the district judiciary have been subjected to disciplinary inquiries for their judgments in criminal prosecutions. These include instances where judges have been hauled up for granting bail, acquitting citizens in criminal prosecutions and awarding lenient sentences where the accused were found guilty. A few illustrative examples are discussed below.


The first case on the list is of District Judge J. K. Verma of the Madhya Pradesh Higher Judicial Service. The Madhya Pradesh High Court initiated an inquiry against him for allegedly granting bail improperly in thirty cases without applying his mind and without recording proper reasons. The inquiry officer found no evidence of corruption but did criticize the manner in which the judge had granted bail in these cases. The disciplinary committee of the High Court concluded that the judge was reckless in granting bail and on the basis of its recommendation, the judge was dismissed from his job by the state government on 30 January 1999.10


When Judge Verma sought a judicial review of the decision before the High Court, a bench of two judges dismissed his petition in a detailed judgment dated 15 July 2011, which was delivered twelve years after he first approached the court. The court reasoned as follows11:




Even though there may be no direct evidence to show corrupt or improper motive, but the question is as to whether a judicial officer having more than 20 years of service can be let off merely because the material on record does not directly establish corrupt motive. If a judicial officer acts in the matter of granting bail or deals with a criminal case improperly in an isolated case or one or two cases, the benefit can be granted to the judicial officer, but when within a short span of time, in more than 22 cases, consistently it is seen that the judicial officer has acted in a manner which cannot be approved of in any manner whatsoever, the inference of improper motive and extraneous consideration can always be drawn.





In simple English, the Madhya Pradesh High Court concluded that it was okay to draw an ‘inference of improper motive and extraneous consideration’ against judges of the district judiciary if they were ‘reckless’ in granting bail, despite there being no evidence of corruption against the judge. The Supreme Court declined to hear an appeal filed by Judge Verma.12


The second case is of District Judge Krishna Prasad Verma from Bihar. The Patna High Court initiated a disciplinary inquiry levelling two charges against Judge Verma. The first charge accused Judge Verma of granting bail to a particular accused after the High Court had rejected a bail petition by the same accused. It should be noted that the law does not bar district judges from granting bail if the High Court has rejected previous bail petitions. The second charge against Judge Verma is reproduced as follows13:




You, Sri Krishna Prasad Verma while functioning as Additional District and Sessions Judge, Chapra with an intent to acquit Raju Mistry, the main accused in N.D.P.S. Case No.15/2000 arising out of Revealganj P.S. Case No.137/2000 (G.R. No.1569 of 2000) registered under sections 22, 23 and 24 of the Narcotic Drugs and Psychotropic Substances Act, 1985 closed the proceeding in great haste resulting in acquittal of Raju Mistry, who was charged of driving a Jeep bearing No.W.B.C.4049 carrying 90 Kg. Charas, without exhausting all coercive methods to record the statement of the Investigating Officer of the case as there is no proof on the record to show that the non-bailable warrant issued against the said Investigating Officer was ever served on him. The aforesaid act of yours is indicative of some extraneous considerations which tantamounts to gross judicial impropriety, judicial indiscipline, lack of integrity, gross misconduct and an act of unbecoming of a Judicial Officer.





This was an astonishing charge because the investigating officer failed to show up in court on eighteen different occasions to testify before the judge. The public prosecutor had informed the judge in writing that he was unable to produce the officer before the court!14 Despite no evidence or allegations of corruption against Judge Verma, disciplinary proceedings were initiated against the judge.


The Patna High Court’s disciplinary inquiry found against Judge Verma on both charges. The High Court punished him by withholding most of his pay during his period of suspension and also held him back from being considered for any promotions for three years.15 It took Judge Verma a legal battle spanning ten years, including eight years before the Supreme Court, before he was exonerated of all charges in a judgment dated 26 September 2019.16 In its judgment, the Supreme Court cautioned High Courts against initiating disciplinary proceedings over allegedly erroneous judgments unless there were ‘clear-cut allegations of misconduct, extraneous influences, gratification of any kind, etc.’. Not only High Courts, but other judges of the Supreme Court have routinely ignored this cautionary advice.


In another instance, the Patna High Court punished a retired judge by docking his entire pension on the grounds that he granted bail improperly. Once again there was no allegation of corruption against the judge in this case.17 The retired judge had to fight a legal battle for eight long years before the Patna High Court set aside the punishment and restored his pension.


A third example, this time from Gujarat, is the case of Chief Judicial Magistrate R. R. Parekh, who was the subject of two disciplinary inquiries that began in the years 2000 and 2001. Both inquiries pertained to lenient sentences given by Judge Parekh after finding the accused guilty and also one charge of improperly transferring cases to himself. The relevant portion of the one publicly available charge, accusing Judge Parekh of ignoring the minimum sentencing provisions applicable to the offence of smuggling silver, is reproduced below18:




Thus, the manner and mode in which you awarded the sentence in Cri. Case Nos.675/94 & 1293/95, clearly show that the accused had managed with you for showing favour in awarding sentence and accordingly, you awarded the punishment fixing the term of sentence in such a way that the accused need not have to remain in custody for any longer period and thereby:


(a) You are guilty of indulging in Corrupt-practice.


(b) You are guilty of dereliction in discharging your judicial functions.


(c) You acted in a manner unbecoming of a Judicial Officer. These acts of yours, would amount to acts of grave misconduct and tantamount to conduct unbecoming of a Judicial Officer, violating the provisions contained in Rule 3 of the Gujarat Civil Services (Conduct) Rules, 1971.





The second inquiry pertained to lenient fines imposed by Judge Parekh in prosecutions under the Factories Act and for improperly transferring pending prosecutions under the Food Adulteration Act to himself.19


In both of the disciplinary inquiries, the inquiry officer concluded that there was no evidence of any corruption or conduct unbecoming of a judge and that any legal errors could be rectified via an appeal to a higher court.20 As for the transfer of cases, the inquiry officer noted in the final report that Judge Parekh explained that his only motive for requesting cases to be transferred was to meet certain targets that judges have for disposing cases.21 On a separate note, it is worth mentioning that it is common for the district judiciary to ignore minimum sentencing provisions in the law, especially for economic offences.


The recommendations of the inquiry officer were considered by two disciplinary committees consisting of judges of the Gujarat High Court. The first disciplinary committee consisting of two judges agreed with the recommendation of the inquiry officer to exonerate Judge Parekh.22 However, after a disagreement at the meeting of the full court, a new disciplinary committee was set up to examine the issue. The second disciplinary committee came to a different conclusion and recommended Judge Parekh’s dismissal. It stated in the pertinent part23:




. . . even if it is accepted, for the sake of argument, that there was no oblique motive or corrupt practice, even then it would reflect on his functioning as a judicial officer after so much of experience and it would be sheer negligence or recklessness in discharge of his duties which would lead to an inference about the proof of charges regarding dereliction of duty and also having acted in a manner unbecoming of a judicial officer.





The disciplinary committee’s recommendation was accepted by the full court and Judge Parekh was dismissed from the judicial service.24 His petitions challenging the legality of his removal were dismissed by the Gujarat High Court and the Supreme Court.25 By the time the Supreme Court passed its judgment on 12 July 2016, it had been sixteen years since the first of the two inquiries had been initiated against Judge Parekh.


While the above examples are from Madhya Pradesh, Bihar and Gujarat, we also came across cases from other states where judges have been charged or punished for granting bail and acquitting persons, despite no allegations of corruption or misconduct against them. We did not come across a single case where a judge was subjected to disciplinary inquiries for improperly denying bail or handing out excessive punishments in a manner that hampered the liberty of a citizen.


Judges punished in civil cases over the grant of generous compensation and injunctions against government


In addition to the above examples which pertain to judges being punished for their judgments in criminal cases, we also found cases where judges were punished for their judgments in civil cases, despite no allegations of corruption being made against them. In particular, cases of land acquisition, where district judges have to decide compensation payable by the government for private lands that it has acquired, appear to easily attract such disciplinary inquiries.


Reproduced below is one of the two similar charges framed by the Allahabad High Court in a disciplinary proceeding against District Judge Sadhna Chaudhary in Uttar Pradesh, where she had increased the compensation payable by the government for the acquired land26:




Charge No.1 That you on 10.02.2003 while posted as IInd Additional District Judge Ghaziabad decided Land Acquisition Reference No.193/1996 Lile Singh Vs. State of U.P. and 35 Agra Development Authority v. State of UP, 2004 All LJ 1853. others illegally and against all judicial norms and propriety awarding to the claimants solatium, additional amount and interest over and above the rate at which two other claimants had entered into compromise which was inclusive of such other benefits at an enhanced rate of Rs.265/ per sq. yard as against Rs.74.40 determined by the S.L.A.O. for land area 276 Bighas 12 Biswas and 15 Biswansi, unduly awarded an additional amount of Rs.47,73,39,903.86 which leads to an inference that you were actuated by extraneous considerations and you thereby failed to maintain absolute integrity and complete devotion to duty and you thus committed misconduct within the meaning of Rule 3 of UP Govt. Servants Conduct rules 1956.





As can be seen, the charge does not actually accuse the judge of receiving a bribe in exchange for increasing the compensation payable. In fact, there was no complaint by the government that had to pay up the higher compensation. Rather, the charge against the judge was that the increase in compensation that she ordered led to ‘an inference’ that she was influenced by ‘extraneous considerations’.27 This led the inquiry to conclude that she failed to ‘maintain absolute integrity and complete devotion to duty’, resulting in misconduct. The inquiry led to her dismissal from the judicial service.


Judge Chaudhary had to fight a legal battle for sixteen years, including fourteen years before the Allahabad High Court and another two years before the Supreme Court, in order to have her dismissal set aside by the highest court in the land. This when the Allahabad High Court, on appeal, actually increased compensation in one of the two cases for which she was charged in the inquiry.28 In its judgment dated 6 March 2020, a clearly unhappy Supreme Court remarked that the honesty and integrity of judges could not be questioned merely because they were liberal in granting bail or awarding compensation in civil cases.29


However, merely two years later, when retired District Judge Muzaffar Husain from Uttar Pradesh approached the Supreme Court with facts identical to Judge Chaudhary’s case, the court declined to set aside the finding of the disciplinary committee or the punishment of reduction of his pension by 70 per cent. The inquiry against Judge Husain had charged him with improperly increasing the compensation in twelve different cases of land acquisition. Like in Judge Chaudhary’s case, there was no allegation that he had received any bribes or other consideration to increase the compensation. The Allahabad High Court took twelve years to decide Judge Husain’s petition challenging the reduction of his pension, ultimately ruling against him. On appeal, the Supreme Court took another three years, delivering its judgment on 6 May 2022 upholding the punishment meted out to Judge Husain.30 Quite incredibly, the bench that heard Judge Husain’s case failed to express any reasons for treating his case differently from that of Judge Chaudhary’s case despite being made aware of the latter case.


We noticed similar disciplinary inquiries initiated by the Andhra Pradesh High Court and Karnataka High Court against judges for increasing compensation in land acquisition cases.31


Apart from land acquisition cases, some High Courts have initiated inquiries against the district judiciary over allegations that they improperly granted temporary injunctions, i.e. judicial orders that impose a temporary restraint on certain activities until the trial can be conducted and evidence parsed. In one such case, the Karnataka High Court charged a civil judge with failure ‘to maintain absolute integrity and devotion to duty’ because he granted a temporary injunction against the government without first providing it with a mandatory period of notice, as required by the law. It is not uncommon for judges to ignore the mandatory notice period in such cases, especially while granting emergency injunctions. Importantly, there was no allegation of corruption against the judge for granting this particular injunction.


The disciplinary committee constituted by the High Court found against the judge on this and several other charges levelled against him, resulting in his dismissal from the judicial service. Upon challenging his dismissal before the High Court, he was exonerated by the Karnataka High Court and the Supreme Court on this particular charge but was still dismissed on other charges. The legal battle that spanned ten years ended in the judgment of the Supreme Court on 11 April 2023.32


In another instance, the Karnataka High Court framed the following charge against a Civil Judge (Junior Division) for allegedly improperly granting injunctions, despite no evidence of corruption33:




That during the year 1998-99, you created factions amongst the advocates and granted temporary injunctions to the members of the Bar and imposed less fines and entertained these advocates who supported your causes, in your Chambers and refused the relief to other advocates and thereby caused discrimination amongst the entire members of the Bar with the prejudiced mind and thereby did an act unbecoming of a Judicial Officer which amounts to misconduct within the meaning of Rule 3(i)(iii) of the Karnataka Civil Services (Conduct) Rules, 1966.





There are examples from other states, too, of the district judiciary being charged with misconduct for the manner in which they granted or vacated interim injunctions in civil cases.34


The burden of Annual Confidential Reports and compulsory retirement orders


While disciplinary inquiries are required for the imposition of any penalty under the disciplinary rules, a relatively simpler method to punish judges is for the judges’ supervising authority to enter adverse remarks in the Annual Confidential Reports (ACR) of the judges of the district judiciary. The ACR is a method of performance assessment for each judge. For the principal district judges, it is typically the judges of the High Court who make entries in the ACR while it is the district judges who can make such entries for the lower ranks of the district judiciary such as the civil judge or judicial magistrate.


The criteria in the ACRs for which a judge is to be evaluated are worryingly vague and include subjective assessments about the judge’s integrity, knowledge of law, quality of judgments, devotion to duty and relationship with the bar. Technically, any adverse entries are to be supported by evidence and communicated to the judge for his response before being finalized in the ACR. This does not always happen.


The question now is whether allegedly erroneous judgments should be the basis of adverse entries in the ACR of a judge. There is at least one judgment of the Supreme Court where the court suggested that instead of punishing judges for supposedly erroneous judgments via the disciplinary rules, the High Court should simply enter adverse entries into the ACRs.35


But adverse entries in the ACRs can have adverse effects on a judge’s career. For instance, an adverse entry may reduce opportunities for promotions. As a result, judges will sometimes file legal challenges before the High Court contesting the ‘adverse entries’.


An illustrative example in this regard is the case of District Judge Musharaff Hussain in Uttar Pradesh. On 2 July 2005, an adverse entry was entered in his ACR with regard to his integrity and his ability to be fair and impartial in dealing with members of the public. The reason was that his supervising judge was of the opinion that in one particular case that had been decided by Judge Hussain, he had ‘disbelieved the testimony of injured wife and brother of deceased on whimsical grounds, and acquitted the accused’.36 Due to the adverse entry, the judge claimed that he was being superseded for promotions. After a lengthy litigation that spanned six years, a Division Bench of the Allahabad High Court concluded in a judgment dated 26 August 2014 that there was no basis for the adverse entry and set it aside.


The more serious consequences of an adverse entry in the ACR for judges is the spectre of ‘compulsory retirement’. The way this works is that judges are subjected to a performance review at certain milestone ages, which can result in a premature and forced retirement of the judge from the judicial service, albeit with some retirement benefits. In some states, this can take place at 50, 55 and 58 years. Since the retirement age is generally 60 years in most states, a judge forced to compulsorily retire can lose up to ten years in service. These decisions on ‘compulsory retirement’, which are taken by administrative committees consisting of judges of High Courts, do consider adverse entries in the ACRs. There is at least one judgment of the Supreme Court declaring that ‘even if there is a solitary remark of lack and breach of integrity, that may be sufficient for a Judicial Officer to be compulsory retired’.37 Given these implications, adverse entries into the ACR may have the same ‘chilling’ effect on the decisional independence of the district judiciary as a disciplinary inquiry.
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