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DISCLAIMER


I used to think this part of a book was just another way of saying, Don’t believe a single word I say. You can believe my words but don’t think that anything I say is an answer to your problem. My book is just a collage of information mixed with experience. It is not advice or suggestions about what you should do, or not do. It is always best to seek your own advice on your circumstances and not rely on anything contained, as they say, ‘herein’. Now that’s what I call good advice.


While the stories in this book do not change over time, the legal and financial issues may. For example, aged care fees change twice every calendar year, in March and September. Further at the time of writing this revised edition, the Commonwealth Government is in the process of reviewing, and then legislating, significant changes to the Aged Care Act and associated laws. For clarity then it is important to understand that the information in this book is current as at April 2024.


Be aware also that, given that the law can be different between the States and Territories, you should always seek advice on the law as it applies in your State or Territory.




TESTIMONIALS


When I read Brian’s wise words, I felt like Alice in Wonderland gazing in amazement at the litany of rabbit holes and traps for young (and old) travellers in the strange and complicated world of ageing and aged care. I now appreciate the plethora of potential pitfalls that my family and friends face and will encourage them to take action now! Many of them will find this book in their Christmas stocking or birthday bounty.


Dr Greg Timbrell, Higher Education Advisory, Queensland University of Technology


This insight inducing book delves into recesses of our future lives many of us should recognise in order to avoid. It is essential, if not compulsory reading for anyone who harbours a desire to avoid the inevitable consideration of planning a future where you are parenting your parents. Pitfalls and perilous progressions are artfully described in an entertaining yet very serious guidebook on life as the adult child parenting parents. Avoid reading this at your peril, or approach this aspect of your future armed with the great wisdom Brian Herd offers to educate you. Your choice, now or later.


Dr Anthony French FRACP, Geriatrician, Brisbane


An engaging and insightful read – Brian unapologetically calls a spade a spade; not afraid to delve into complex issues and emotions that (on occasion) can make you cringe. He presents real-life, and often confronting scenarios while offering the kind of sage advice that comes only from years of experience, practice and self-reflection. Brian expertly navigates a challenging and ever changing landscape with ease and aplomb.


Joanna Lezanski, Relationships Australia


Whether you are an ageing parent, or the child of ageing parents, this is the essential workbook to understand estate planning from Retirement villages and residential aged care, family carers, Centrelink , Wills and Enduring Power of Attorneys, disintegration of family relationships, to the financial pitfalls to avoid. Brian has tackled a subject about which very little has been written, in an entertaining and informative work, crafted from his experience as an elder lawyer, in which he uses true life stories to illustrate the conundrum that faces families of ageing parents. It is both engaging and frighteningly realistic.


Jon Attenborough, former Managing Director, Simon & Schuster Australia




FOREWORD


BY NOEL WHITTAKER AM, FINANCE EXPERT AND BESTSELLING AUTHOR


I am privileged to have known Brian Herd for more than 30 years. Over that time we have shared the stage at conventions, and discussed in depth the challenges that can arise when some family members age, and major decisions are required to be made by family and friends who are inexperienced in this area, and who may have competing interests and hidden agendas.


I also enjoy Brian’s monthly newsletters which invariably lead me to reflect on what a difficult space elder law has become, as people age, and blended families and cultural differences become much more common. For years I have been saying to Brian ‘this stuff is just so important – you need to write a book about it!’


Brian finally succumbed to my pleadings, and the book you are holding in your hands is the product of many years of experience in the elder law area. But let me make one point clear – this is a book that will challenge you. Brian raises points about dealing with your aged parents that may never have occurred to you, or which you’ve been pushing to the back of your mind because they’re too scary to think about.


But the sad reality is that ignoring important issues in the early stages, is a recipe for facing much more difficult challenges in the future. In this book Brian highlights major issues that most people will face when dealing with their older parents, and provides helpful suggestions of ways to make the situation better. The book is also chock full of real-life case studies to illustrate the points.


So take this book as an invaluable guide to navigate your way through the difficult elder parent scenario. Believe me, the effort you spend in reading it, and then using the principles discussed in it will repay the time spent 100 times over.





BY HON DR KAY PATTERSON AO, FORMER AGE DISCRIMINATION COMMISSIONER


‘The time has come, Brian Herd said, to talk of many things: of wills – and cash – and EPOs – of RADS – and mother’s rings’. (With apologies to Lewis Carroll.1)


This book is a no-holds-barred, frank call to action for both parents and children to confront the well-trodden but often unpredictable course of our life’s journey – particularly towards the end, or as Brian would say, ‘our celestial transfer’.


With a professional lifetime of working in the area of elder law, Brian Herd brings to life, using plenty of real-life examples, the common traps for young (and older) players in navigating this complex area. With his quintessential and oftentimes irreverent humour, Brian alerts us to the consequences of failing to heed his call to ‘challenge your parents to become partners in this almost mandatory need to anticipate events, educate ourselves, converse, communicate and action, or implement, a strategic plan’.


He deals with a multitude of possibilities, problems and pitfalls related to planning and caring for ageing relatives. He covers, among other topics, the complications arising from various combinations and permutations of families, the failing mental capacity of your parent(s), the never-ending variation of caring, craven, controlling, carefree or concerned offspring, the financial and legal issues involved in residential aged care and retirement village living, lack of knowledge about the implications of gifting money, undocumented loans and some, perhaps, taboo topics such as intimacy and sex in later life. The list goes on.


This book should be required reading for all law students, lawyers, accountants, financial planners and advisers. Equally important, it should be read by older people preparing their enduring documents (wills, powers of attorney and advanced care directives) and their families. Brian stresses the importance of doing this as cooperatively as possible – ‘better to have discussed than never to have discussed at all’ would be his mantra.


This is a much needed and timely clarion call from a lawyer who has seen it all and tells it like it is – warts and all. Just when the going gets tough while reading this tome, a wicked aside or clever anecdote inspires you to read on.


Brian, thank you for making such a complicated topic so educational and enjoyable. Hopefully the families wise enough to read this book will be able to navigate successfully through the crests and troughs of the ageing voyage.





1Carroll L, ‘The Walrus and the Carpenter’ in Through the Looking Glass: and what Alice found there (1872) 73, p 75.




DOING WELL, BY DOING GOOD


My qualifications to be your tea leaves soothsayer, or crystal ball doomsayer for you and your ageing parents, are a combination of the personal and the professional.


THE PERSONAL


I am in my 70th year on earth. Most significantly, I am a baby boomer, a term I abhor but which many of us identify with. I am also a parent of adult children.


All their parenting lives, my now deceased parents were sacrificial exemplars for their children – hard working, dedicated, loving, caring, supportive and, all the while, mostly due to the growing-up needs of their children, poor. They had their usual bouts of annoyance and irritation with each other, often over trivia – was it a Tuesday or a Wednesday? To this we coined an acronym – ‘DIM’ – Does it Matter! which we all dutifully sounded out to them when a bout was brewing.


While they did get frustrated with each other, made worse by their limitations, it was obvious that they loved each other. They were also in relatively good health, albeit living with a synergy of increasing frailty and fragility, side by side with their constant constellation of companions — the medicos and the medication. Their social lives revolved around frequent contact with their children, extended family and excursions to their friendly stable of health professionals. For some 5 years towards the end of their lives, their 25-year-old car sat forlornly in their garage, like a sphinx, a symbol of the past.


Along with my siblings, my family world included being to my parents what they had been to us, in a time of their increased dependency and reliance.


As a result, with grown up children, I no longer waited for that dreaded call from the childcare centre – ‘Your child is sick, please come quickly and take her home’. The looming spectre was rather a call from the ‘adult care centre’, a hospital – ‘Your mother has had a fall, she can’t go home, and we’ve done all we can for her, but she can’t stay here. There are others more deserving and she’s a “bed blocker’’,’ etc.


Parenting is always a constant process of event management, or, sometimes, crisis management, whether it is for your children or your parents. Occasionally, events can transcend both spheres of life and all at the same time. The question is … are you ready?


THE PROFESSIONAL


I am a lawyer and have been for over 40 years. For many years, I have been a happy lawyer. I practice in Elder Law or law relating to older people and I’ve waited a long time to write this book so that I could distil all those years of experience. Contrary to my understanding of public perception, I think that makes me useful. It has given me the opportunity to give credence to that mantra, ‘Doing well, by doing good’.


My coming to Elder Law is a story in itself and the result of some epiphanies.


THE BOWEL BOOK


Some years ago, about 2001, initially more by way of chance, I chose to abandon the traditional lucrative areas of law in the cut and thrust, if not, trench warfare of commercial law and litigation. A combination of factors drew me to a new and emerging area of legal practice known as Elder Law (which is not necessarily immune from warfare).


The first was happenstance. Why she chose me I don’t remember, but a DON (Director of Nursing) from a small aged care facility called me one day. Her voice had a tired, desperate tone. She needed help to resolve a simmering dispute between the facility and the six adult daughters of a resident. The daughters, or at least some of them, were alleging that the facility was starving their mother to death.


There I was sitting in the DON’s office, discussing what was clearly a distressing experience for her. At one point, she pushed an open book across the table to me and, almost pleadingly said, ‘See, this is proof she’s not starving’. I naturally responded, ‘What’s that?’ As quick as you like, she responded, ‘It’s our bowel book!’ When I regained my composure, I repeated myself, ‘What’s that?’ It was, she carefully explained, a comprehensive record of each resident’s bowel movements for every day of their lives in the facility. She pointed to the page she had opened and took me to the record of the resident which, it seemed, clearly showed regular and, regular amounts of, movement.


There was more. She then handed me a small, laminated card. It was, she almost proudly explained, their ‘stool tool’– pictures (in vivid colour) of the surprisingly broad types of stools we humans are capable of producing. Each variety, apparently, painted a picture of the health (or otherwise) of a resident. Every member of staff was required to pin the tool to their uniform each day on their rounds for a ready reckoning of the quality of a resident’s movement. In the resident’s case, they were distinctly conventional, with no hint of abnormalities.


This was my first foray into the bowels of aged care and, as it turned out, it was a revelation and the start of my voyage into the deep recesses of ageing.


A WAY FINDER


Since then, I have devoted myself to the calling of Elder Law or law relating to older people and their families. I follow the mantra – ‘Doing Well by Doing Good’. For many lawyers, the aspiration of doing good has become slightly perverted – it has become more about winning, not good over evil, or right over wrong – just winning. With families, the last environment you want to create is that of winners and losers. With that attitude, everyone is a loser.


I see myself as a law bringer, a fact giver and, ultimately, a way finder. I first came across ‘way finding’ as a profession when I happened to sit next to a woman on an aircraft. After we came to an understanding about the use of our mutual arm rest, she made the usual entrée enquiry – ‘and what do you do?’ I told the truth – ‘I’m a lawyer’. Her head turned quietly away in silence, slightly deflated. Ah, such is my lot in life.


I then reciprocated the query. She came back to life, enthusiastically replying, ‘I am a way finder’. That Pauline Hanson look of ‘Please explain’ was written all over my face. I had esoteric visions of a spruiker, life coach or some personal stylist. But it was far more utilitarian. She had been a psychologist and an industrial designer, (a curious combination in itself ), but now, she combined them both to undertake way finding. Put simply, it involved being engaged by large institutions to advise them on how people could find their way more easily around their sprawling edifice. As an example, she was on her way to New Zealand to ply her trade for a large public hospital.


So it is that, in addressing the convoluted needs and demands of families with the smorgasbord of personalities, sense of entitlement, and agendas, not to mention the various amounts of goodness and badness exposed in the stress of addressing parent problems, I would like this book to represent a personal and a professional plea – no winners and losers please, just some way finding.
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PREFACE


LOVE THEM OR LOATH THEM?


Many commentators on ageing parents speak of them as our ‘loved ones’. Could they sometimes be also our ‘loathed ones’?


‘I literally just want to kill him!’ she exclaimed.


They were an angry set of words and potentially, quite alarming. Remarkably, the words fell out of the mouth of a 64-year-old, retired school principal who had led an exemplary, untarnished life and had been much respected and admired as an educator and pillar of her community.


It was the climax of a brooding monologue started a mere ten minutes before in response to my seemingly innocuous question, ‘How’s your father?’ As she went on, her diatribe gathered momentum, quickly turning into a fulminating tirade. It was excruciating to listen to. The corners of her lips lathered, her pupils were dilated, she had sharp body movements, her facial muscles were taught, her complexion that of a toffee apple and with a glare looking for a victim to zap.


What could have possibly transformed this eminent educator, honourable citizen and dutiful daughter into a raging, salivating wreck? Simple, really – her 88-year-old father who she described as manipulative, conniving and nasty.


She also harboured a personal loss of opportunity. Her retirement dreams were being sacrificed on the altar of care – for her parent. To add to her sense of deprivation, her much cherished time with the grandkids was also being stolen from her.


They can evoke and provoke the full suite of human, painful emotions. Pain can cause tears but, the most tears are usually shed at the pathos of our parents’ mutation – their passing from the parents we once knew. The ravages of that long-life disease, Alzheimer’s, can make them strangers to us and even strangers to themselves. They can live in a yet to be discovered parallel universe, moving further and further away as the years pass by.


SHARING MY EXPERIENCE


Both hers, and many other’s circumstances will be dissected, analysed and revealed in this book. She is but a stark example of what I regard as one of the greatest social challenges of our generation – the interplay between us, our ageing parents and our siblings. Our parents used to manage us and our siblings, but the circle of life is just that, a circle.


We may yearn for our families to be akin to a Neapolitan cake, where layers of different coloured sponge, sugar coated, live harmoniously and functionally in one happy whole.


Realistically, our families can be more like the layers of a traditional wedding cake, where marzipan (denial) suffocates the inner brooding boiled fruit cake (dysfunction) and the layers, which vertically diminish in size upwards, are then supported by fragile Roman columns. As a final touch, at the top, and on the smallest layer, we replace effigies of the smiling couple with those of our frowning parents.


The book is unashamedly focussed on, and directed to, people just like you and me, the adult children of ageing parents. It throws up for us the inevitable, not the possible, later-life scenarios that will arrive on your doorstep. It also throws out to you a carrot – to cooperate, if not, collaborate, with your siblings because, to put it as kindly as possible, without that, your parents’ lives will be miserable and yours will be worse.


It aims to open your eyes to the fate of many families who have come to my office and what may lay ahead for you. I would hope that it will provoke you to do something to prepare or plan for those days ahead. It is also a book of stories with an underlying moral – unveiling real and complex family lives that often derive their complexity from the simplest family cohort, sparked by the smallest flint of disagreement about just one thing – ageing parents.


Here is just a taste of what is to come.


While having lots of children may seem like a good ‘later life’ insurance for parents to meet their needs down the track, it has a potential downside. I recently had to dowse the flames of an inferno that had erupted in a family involving a mother in her 90’s and her seven adult daughters. The mother lived in her own home of some 58 years, with limited financial means and on the cusp of requiring high care. She had vehemently asserted, to all who would listen, that she never wanted to grace the halls of an aged care facility but simply wanted to see out her days in her home. When making her Enduring Power of Attorney, it took a herculean effort for the solicitor to convince her not to appoint all seven daughters. So, as is often the case, she opted for the seemingly simple, quick fix – she appointed just one – her eldest daughter.


And, as is often the case as well, that daughter turned out to be the renegade, the black sheep, emboldened in addition with the legal power of being the Enduring Power of Attorney. Six of the daughters were adamant that their mother’s wishes should be respected. In fact, one of them offered to move in with the mother to look after her 24 hours a day with occasional respite from the others. The eldest daughter would have none of it insisting that the mother must enter residential aged care.


Lawyers prefer to have one or, at best, two clients to represent in any dispute but there they were one day, arrayed before me, the six daughters. While it was not exactly like herding cats, it took some deft footwork to keep them on message and on song and to adopt an agreed strategy. Needless to say, it cost them a lot of money to get to a resolution with their sister which was achieved, ultimately, in a mediation. However, it came at great emotional cost as well.


As you will gather from reading on, in sharing my experiences with you, I am not guaranteeing a stress-free retirement, or a happy and fulfilling time pursuing those later life dreams. What I offer you is a series of predictions and plans. Interspersed with that is information, the most powerful ingredient for knowledge and your know-how and understanding are your best sword and shield for coping.


I have much to share with you.




CHAPTER 1


WHAT COULD POSSIBLY GO WRONG?





THE FIRST SIGN OF TROUBLE


Your phone lights up early one evening at the end of an exhausting, unremunerated day with the grandkids. It’s your sister breathlessly announcing to you, ‘Mum’s had a fall! She’s in hospital! They’re saying she can’t go back home!’ It’s one of those perfunctory conversations perforated with exclamations. Those subconscious thoughts you have been suppressing have just surfaced.


If that wasn’t enough, two days later, the hospital is now pressing another line – ‘Your mum can’t stay here anymore. We’ve done all we can for her, and she needs to leave now but she can’t go home’. She has become what the hospital fraternity so elegantly describe as a ‘bed blocker’. Just to add a final piece to this overwhelming puzzle, the nurse adds, ‘By the way, we don’t think your mum can make decisions for herself anymore and someone will have to make them for her – who will that be?’ Pure shock and awe – denial turns to dread which quickly mutates to panic, a mood that infects the entire extended family.


Later that night, you’re lying in bed still in a flailing state of mind, a vast array of questions swirl in no particular order, or urgency, within your feverish brain:




[image: ]Is this really happening?


[image: ]Who can make decisions for her – I’ve got three brothers and two sisters?


[image: ]Surely, Mum can go home, can’t she?


[image: ]Where else can she go?


[image: ]How will she get there, and will she go willingly?


[image: ]How much will it cost?


[image: ]What do my siblings think and what can we all do?


[image: ]How long will everything take?


[image: ]What is ‘everything’?


[image: ]Who do I need to contact and about what?


[image: ]Who should I get advice from and about what?


[image: ]Can we access her money and how?


[image: ]What are her passwords?


[image: ]What if we can’t find somewhere for her to go?


[image: ]What if she’s not happy going anywhere?





This is all so painful. You yearn for sleep, not for its rest, but its escape. Suddenly, your phone lights up. A text arrives from one of your daughters, ‘Sorry Mum, I forgot to ask if you can look after the kids again tomorrow?’ You drop the phone and stare at the ceiling.


You have arrived. Your family’s failures have brought you to this destination. You are in a ‘C’ change – ‘Crisis’ – and it will be unlike any other crisis you have ever faced, even before your recent retirement.


People beware! Ask yourself a question – what impact will my parents have on my life?


In one way or another, and to a larger extent than we care to admit, the biggest factor impacting on your happiness in later life will not be your health, your marriage, the travails of your own children or your ceaseless pursuit of answers to the question – ‘do I have enough to live on in retirement?’ I confidently predict it will be something else – it will be your parents.


We usually only have one set of them (excluding for the moment, the parents-in-law) and their ageing is, for most of us, something for which we have no past experience to call upon. We are babes in the wood. We may have been exposed indirectly to the lives of our grandparents in their later lives but more as bystanders than active players. So it is, ironically, your parents who come with ‘form’, as they say – they may well have had to look after or support their parents, your grandparents. I know my parents did.


Regrettably, your parents’ own experience is seldom applied to their own circumstances. Of all the people who will steadfastly, if not aggressively, avoid confronting their own decline, it is your parents. How often have you heard their snorty retort to your pestering and sometimes, hectoring concerns – ‘I’ll let you know when I need any help.’ They won’t.


As such, it is over, and down, to you. There is no time for reflection or, even worse, indecision or avoidance. I entreat you to educate and inform yourself in anticipation of those increasingly complex events your parents and thereby, you, will inevitably have to face.


It comes down to deciding how you want your parents to live, and how you want to live at the same time.




CHAPTER 2


FAMILY PLANNING & GOVERNANCE





THE FAMILY


Families come in all shapes and sizes. They are made up of different ages, personalities, achievements, failures, aspirations, cultures, alliances and, collectively, experience some significant events. They are micro communities full of implied expectations of mutual support.


The events that can befall ageing parents are some of the most difficult and complex for families. Our parents will suffer from what I call, ‘frailty creep’. Their dependency will increase imperceptibly at first but then become more pronounced as they age, and the ravages of time starts to assert itself.


It forces us into the mode of parent management, or events management. For business types, I have devised a spin off phrase from the familiar mantra, ‘corporate governance’ which I call, ‘family governance’. To use a business analogy, families are like a corporation where the parents, in the early days at least, were the Board of Directors and the children, the shareholders. As time passes and the parents are forced to give up their controlling roles, the demarcation lines become blurred as the children’s roles and influence evolve and they become a de-facto or alternative Board of Directors.


Family governance sounds a worthwhile, if not, deceptively simple concept, but it hides a welter of nuances and intricacies – physical, emotional, practical and financial. Above all, it encapsulates the essence of good management – collaboration with ‘the team’, the family. Family cooperation and engagement is the oil that greases the creaking engine of our older parents’ lives. Done well, it may also help to preserve relationships which are often irreparably fractured by the pressure of parent’s circumstances.


FAMILY PERFORMANCE


The diverse parts of a family are called upon to come together as a whole in response to the care needs of their ageing parents.


But, my many years at the coal face of residential aged care, for example, have taught me one salient thing – the quality of care we provide to the elderly is not just a reflection of the quality of the hired carers but the quality of the families and how they relate to those carers. Oddly, the actions and the ability of families to impact on that care appears to be a no-go zone for critics of aged care even in the expansive remit of the Royal Commission. Is poor care always related to poor facilities and staff?


Generally speaking, families hold, and wield, considerable power over the fate of their parents who are placed in the hands of professional care organisations. Yet not all family members conduct themselves for the benefit and in the best interests of their parents. In some cases, they adversely impact on that care.


To understand this provocative proposition, let me place families in certain categories which, again, all arise from my experience:




[image: ]Functional families


[image: ]Dysfunctional families


[image: ]Missing in action families


[image: ]Passive families


[image: ]Non-existent families


[image: ]Helicopter families.





Functional Families


Believe it or not, such families do exist. They are both internally cohesive and externally, act as reasonable and diligent advocates for their parents. They are receptive to, and respect information and advice that they obtain from skilled professionals, including doctors, nurses and care staff. They then make decisions based on that advice, taking into account the best interests and wishes of their parents. But, they are also champions of their parents’ cause. When questions need to be asked, they will not engage in rampaging verbal assaults on innocent victims but carefully consider and pursue their concerns with a view to resolution not revolution.


From my experience they tend to have fewer complaints because they are also respected by the caring organisations. If they do complain, it is usually resolved quickly and without ongoing acrimony.


Dysfunctional Families


The needs of elderly parents unmask these families and expose the internal bickering and conflict that has usually characterised them for most of their lives. They disagree on many things particularly their parents’ needs. They are prepared to snipe at, and denounce, each other and none of them are prepared to be a point of contact or fulcrum when they are called upon to make decisions or convey information to other members of the family. When information is shared it is often censored or embellished or coated with distorted bias, feeding a never-ending guerrilla war. Meanwhile mum or dad sit helplessly on the sidelines.


Missing in Action Families


These families do exist, but they are, generally, just absent. They are often either hiding from responsibility, feigning ‘busyness’, blaming the tyranny of distance or time poverty. They are unavailable, unresponsive or shirk the task of confronting the need for involvement. Vital decisions, let alone important legal approvals e.g., for parents’ health care, are difficult to obtain. Just putting together a care plan can be lengthy and protracted akin to negotiations on denuclearisation of the Korean peninsula.


Passive Families


They are closely aligned to the missing family. They are leaderless, can be hard to get hold of, and even when they are, they tend to pass the buck to other members or simply avoid any commitment for fear of being accountable.


They rarely visit their parents and usually only when on holidays (briefly and if it is convenient). They infuriate aged care staff because their recalcitrance and lack of focus can lead to leaving the facility in a ‘no man’s land’ mentality. There is a certain ‘out of sight, out of mind’ mentality that pervades this family believing, as they do, that their mum or dad are now somebody else’s problem.


Non-Existent Families


There are older people in care who have no family whatsoever. They may have had, but by the time they arrive in care, there is no one left to take an interest. They usually have benevolent bureaucrats e.g., Public Trustees, making decisions for them and who visit even less than the passive family. Bureaucrats are also the butt of much criticism by care staff because of their unresponsiveness and lack of attention to efficient, empathetic and effective decisions.


Helicopter Families


Picture an Apache attack helicopter flying into a war zone in full battle set up. It can fly fast over terrain below and then hover almost stealthily before it descends and wreaks havoc amongst those on the ground. You have the classic metaphor for this family.


These families, or some members at least, have a combative attitude to the care of their parents. Any minor indiscretion, actual or perceived, will be met with a withering array of ‘military ordinance’. They can be irrationally irate and even threatening. They will resort to outside complaints processes or legal action without considering any alternative informal resolution. A legal analogy might be that of the vexatious litigant.


They seem to take a perverted pleasure in being disruptors or even guardian angels in their rightful and persistent challenge to the system. They also see themselves as honourable, the only ones prepared to stand up for their parents as opposed to their other ‘useless’ siblings. Indeed, the latter are often too cowed or intimidated to push back from the outrage.


They often cause severe staff distress and anxiety leading to adverse care outcomes and resignations. Staff churning is not a recipe for good care.


FAMILIAR FAMILY FAILINGS


The least successful families in this context fall into a familiar pattern, or a form of gestation:




[image: ]Initially, during their parent’s early retirement years, the adult children maintain a state of peace, albeit, sometimes artificially. Stability is the theme. Gatherings still occur under the benign and pacifying gaze of the parents.


[image: ]As their parents age, and their needs increase, a simmering state of tension starts to ferment between the adult children as they mumble to themselves, or their spouse, about the lack of contribution or involvement of their brothers or sisters.


[image: ]A stage of undeclared war can then erupt when a dramatic event befalls a parent and the pressure reaches an intense stage. The admission of one parent to hospital leaving the other at home is a common spark.


[image: ]Temporary truces will be negotiated throughout the conflict stage but soon fail under the growing pressure applied by the parent’s increasing complexities.


[image: ]Ultimately, ‘Berlin’ walls are erected between the children, communication is minimal, if at all, and, at best, limited to the necessities. There is almost an irrevocable breakdown in relationships.





This pattern is familiar and so destructive. I devote a whole chapter later to the issue of sibling conflict and ways to minimise it.


However, the initial antidote to this malaise lies in the motivation and willingness of the family to understand what is happening and to join together, not for the sake of sibling relationships necessarily, but for the parents’ welfare.


MOVING FAMILY MOUNTAINS


For all the inexorable and inevitable scenarios that this book will examine, the seed for dysfunction arising from parental needs and demands is the failure to do anything to confront their parents’ future, ahead of that future.


While I don’t recall where I first came across it, there is a saying that still moves me personally, every day – ‘If you don’t invest a little bit of time and money in yourself, you’re a bad judge of a good investment’. To this I would add my own personal spin – ‘If you don’t invest a little bit of time and money in yourself and your parents, you’re a worse judge of a good investment’.


One of the great stressors for adult children is that our retirement expectations can clash with other’s retirement realities – our parents. As with the moon, both groups are in various phases – the boomers are waxing, and the parents are waning. Having devoted countless hours at work and expended buckets of dollars on their children, many boomers carry into their retirement, their gospel of 1001 things to do based on their theme – ‘It’s our turn now’. The plans for stage 3 of our lives then meet the reality check of those in stage 4 of their lives. They don’t have time to plan for their parent’s future.


What to do then?


Motivating You and Your Parents


Despite the apparent reduction in their responsibilities and activities in their later lives, your parents’ lives can become full of more ‘things’ than they ever had in their earlier, active lives.


The biggest ‘thing’ of all, the top of the tree of things, the king of things in their lives is – ‘no thing’ – also more commonly known as ‘nothing’. Your parents’ unerring propensity as human beings to do nothing about confronting the future. There is a saying about Australians – ‘we will always do the right thing, once we have exhausted all other possibilities’. Death is not the only trigger for the adverse consequences of doing nothing in life. Doing nothing during our lives can have adverse consequences during our lives. Doing nothing is the illegitimate child of avoidance.


And, for adult children, the biggest ‘do nothing’ is not confronting their parents’ later lives.


In my many presentations to boomer networks and organisations, I have attempted to counter this cultural cringe. I have tried various approaches:


Negative psychology


This approach can be effective to motivate, but only temporarily. Even after being motivated, most people find it difficult to follow up and to activate themselves once they resume their lives amongst the pervading noise of the pleasure principle that most of us prefer to pursue.


The doomsday tactic is that ‘pestilence and damnation shall follow you to the ends of your days’ if you don’t follow my teaching and preaching. For lawyers, this is a natural, if not, instinctive fit. We are harbingers of doom and gloom and the advocates for the enlightening power of the ‘what ifs’ of life. We tend to wear dark glasses, while our clients prefer rainbow coloured ones.


After the 9-11 disaster at the New York Trade Centre, airline travel plummeted. Within six months, however, normal traffic had resumed. In my own experience as well, it is remarkable how many people who may have heard my message, will show up in my office with the words ‘We saw you about three years ago and have now decided we should do something.’ Why so tardy? – because something happened! – an event.


While negative messages can have a fleeting persuasiveness, which, as a speaker I often see in an audience’s ‘noddies’, they lack longevity because the power in negativity is fear. Fear, however, hardly ever forces us to action, or, at least, any sustained action. More often than not, it leads us to inaction in order to bury the fear sooner. After all, confronting the fear just prolongs it.


Positive psychology


Ageing positively is a fine mantra and one that I thoroughly endorse. Positivity is a good starting inoculation against the scourges of apathy and avoidance. But, just like fear, positivity is a moving thought, not a pre-emptive action. That mindset must be accompanied by doing good things – activity.


There is the apocryphal story of five frogs on a log. One of them decided to jump off. How many remain on the log? Our logic says four. But the reality is five. Why? Because that one frog only decided to jump – it didn’t actually jump.


Action requires an attack on the great cultural failing of we humans, summed up in the aphorism – ‘We focus too much on the price of doing something as opposed to the cost of doing nothing.’ Thought is cheap but action, or at least, useful action, comes with a price upfront – it’s called planning.


To many of us it is an overhyped or even dirty word. Its reputation has taken a battering of late if you put ‘financial’ in front of it. But, can I repeat myself – I’ve been passionate about this for a very long time and with good reason. All you have to do is sit in a room in my office and read through a selection of my files (families’ lives) and know I speak the truth about the failings of doing nothing.


If your parents can’t find their way through the good sense of all this, this leaves you to be the disruptor in their lives – you have to move their mountains and bring them along – to get your parents to take control not delegate, avoid, put it off, cross their fingers, close their eyes or pray to their god.


Dusty Springfield had a No 1 worldwide hit song in 1966 entitled Wishin and Hopin. I hate that song. While there is nothing wrong with those aspirations in themselves, they don’t stimulate or inspire action – there’s no Doin!


DO SOMETHING


It has been said that, broadly speaking, there are three types of generic personalities in this world – those who watch something happen, those who wait for something to happen and those who make something happen.


To that typical cross section of humanity, I would add a fourth – those who don’t know (or want to know) that something will happen. Those who particularly feature in this emerging cohort are the family ‘escapees’ – adult sons and daughters who live and work in far-away places. The analogy is the grandparent who chooses a lifestyle just a bit too far away for regular grandchild minding.


Nowhere are these human traits more pronounced and ominous than in our association with the lives of our ageing parents.


In our younger lives, some of us might see the perils of waiting or watching as simply a missed opportunity, something akin to the tantalising allure of the share market. But, the events and stories in this book are not an analysis of the vagaries, uncertainties or the unfathomable ‘sentiment’ of the marketplace. I am not a financial investment advisor, but I am a family investment adviser, to help find, and prepare for, the future life of your family.


For some of us, the challenge of our ageing parents represents the current reality. For many others, it is a forewarning, if not a foreboding, of what is yet to come. For the recalcitrant, it will be disturbing news, not of the fake variety, but the real variety.


As a value-added benefit, think of this. Experts in many fields of human endeavour, such as economists, can do no more than anticipate the future or, at best, identify and explain trends based on empirical evidence. As an elder lawyer however, I am different – I can predict the future for many families.


You need to ‘make it happen’ – to adopt the revered Scout motto – ‘Be Prepared’ to avoid the ‘C’ Change – the crisis event that you suspected would happen but quietly hoped and prayed, would not. The failure to be prepared will result in crisis management – a family condition to avoid at all costs. Without it, trust me as a lawyer, it will cost you emotionally and financially, both individually and collectively.


STORIES


The Law of Late


Being late is almost fashionable for some of us and I love clients who are late – or even better, clients who are too late – it can be good for business.


In life, you can be late for all sorts of reasons and for all sorts of things – such as an appointment. But, being too late for your appointment with the future is particularly problematic. It leads to so much more crisis management, family disarray and the stuff of legendary, lengthy and costly disputes. Curiously, I tend to find that, the wealthier you are, the later you are for this important appointment.


Wealth seems to create a psychological, if not a practical barrier to being on time. It is hard to confront the future and even harder to make decisions about it in advance. Wealth gives a subconscious sense of comfort – money will get me out of trouble. But, it actually just adds layers of complexity which feeds the aversion syndrome.


Here’s a story:




[image: ]Bob and Jean were wealthy and elderly.


[image: ]They had built up a profitable business and property portfolio over their long lives.


[image: ]They had the other usual accoutrements of wealth – a company, a family trust and a self-managed superannuation fund.


[image: ]So wealthy were they that they provided handsomely throughout their lives for their adult children with generous financial assistance, in varying amounts for such exigencies as buying


[image: ] a child’s first home, getting them out of sticky situations, including for one child, a marriage etc.


[image: ]Two of the children were employed in the business.


[image: ]None of the children had emulated their parents’ success, either in business, or in their lives – two of them had children from more than one marriage.





For each of them, contemplating what to do about their Wills was daunting, so much so, they hadn’t managed to do one when, unexpectedly, Bob had a heart attack at the wheel of his Mercedes and died shortly after in hospital. Tragically as well, Jean died four days later after a massive stroke and heart failure in the same hospital.


Mind you, they (and one of their children) had been to a presentation I gave on the subject some three years before at their local Probus Club and, according to the feedback I received from them at the conclusion of the presentation, they were enlivened, emboldened and inspired to do something – hmmm.


We became involved when one of their children was going through their parents’ personal things and found one of my handouts from the presentation.


This was not the life legacy that Bob and Jean wanted to leave, compounded, as it was, by having:




[image: ]No Will


[image: ]No succession plan for the business


[image: ]No superannuation death benefit nominations


[image: ]No idea on who would control the family trust


[image: ]No idea of what do about those ‘loans/gifts’ to their children.





They left a veritable smorgasbord for a lawyer’s picnic (more than one) and family disarray. The only certain beneficiaries of their estates were the unintended and undeserving, people like me.


If only the children, just one, had sought to prompt them to do something which was the clear message from the presentation where, remarkably, one of the children was actually present!


My Parents Won’t Make a Will – What to do?


We all, mostly, have an aversion to confronting our celestial transfer, also known as death. We live in hope it will never happen or, if it does, it will be a case of ‘don’t you worry about that’!


For adult children, confident and concerned enough to ensure their parents have, as they say, their affairs in order, getting mum or dad over the line can be a herculean task. But I have some therapy for parental aversion. Like all good therapy it involves a story, and a true one at that from my own files.


Some of you may remember the 1950’s when, traditionally, the men worked, and the women were assigned to homemaking and child rearing. In those days, when the newly minted married couple fronted the local branch manager of the Commonwealth Bank to borrow their first 200 pounds to buy their first 300 pounds home, what was the bank’s usual response? Sure, they said, we’ll lend you that money but, we’ll only lend it to the man. Why? – Because he was, and was expected to be, the sole breadwinner. The spouse could not show any capacity to repay the loan. As a result, only the man became the registered proprietor of the new family home.


Well, so what, you may ask? The man had the usual cultural disdain for making a Will. Fifty years later he dies, without a Will leaving his spouse and four adult children on earth. Here’s where the trouble starts.


Not having a Will meant the law, not him, determined what happened to his estate when he died. It’s called the law of intestacy. It says (in Queensland at least), that, on his death, the first $150,000 and the household chattels will go to his wife and the rest is split between his spouse and his children. Here’s where the trouble got worse.


He didn’t die with $150,000 but he did die with sole ownership of that lovely family home bought way back in the 1950’s. The children were immediately entitled to a share of the house. You guessed it – the consequence was that the house had to be sold and mum was out on the street.


This is not only a true story, but, as with most sad but true stories, a salutary one. Dad’s recalcitrance was bad enough, but what really hurt was the flow on effect on mum. But his true legacy was even more serious and long lasting. The relationship between mum and the children was now poisonous and irredeemable. The true legacy of his lethargy and lassitude was the destruction of a previously happy family.


Should we be Working on our Parents and not just our Business?


First created by Michael Gerber of the ‘E Myth’ fame, many business owners would be familiar with that ubiquitous mantra – work on your business not in your business.


It was devised in the 1980’s when the concept of planning, particularly business and strategic planning, emerged as the motivational ethos and cause celebre for success in business. Along the way, some more subtle notions have evolved to temper the seductiveness of this catch cry – the best known of these would be the search for that elusive business ‘Yeti’ – work/life balance.


But our lives and our businesses are deluged more than ever with the big ‘P’ word – Planning. Just some examples include business planning, strategic planning, life planning, estate planning, financial planning, career planning, urban planning, party planning and even that old hoary chestnut, family planning, still occasionally raises its head.


But here’s a new one to add to the ‘P’ word descriptor – Parent Planning – not as you might first imagine it – becoming a mum or dad. Rather, it is all about life coming a full circle – when we become mums and dads to our mums and dads and how, without proper planning, this reversal of roles can have a devastating impact on our business let alone our personal lives.


As is so often the case, experience is the best explanation and here are two stories to make the point.


The Myth and the Matriarch


Maureen was a 78-year-old who, after the death of her husband some years ago, became the sole director and shareholder of her large and very successful multi-million dollar family company. She had four adult children, two of whom worked in the business.


She believed subconsciously in an urban myth – if you lost your capacity to make decisions, your next of kin, in this case, her children, could make financial decisions for her. Consequently, she never put in place an Enduring Power of Attorney formally appointing someone to make financial decisions for her if she ever lost capacity to do so.


Regrettably, she suffered an unexpected stroke one day while working in her office, lost her capacity to make decisions and was left in a semi-vegetative state in hospital. When one of the children consulted me about the situation shortly after, they came to a shuddering realisation that, without the mum having made an Enduring Power of Attorney, no one could make financial decisions for her and the business effectively descended rapidly into a large black hole and was on the verge of liquidation.


The only solution was for someone to apply to a Tribunal to be appointed her Administrator to make financial decisions for her. That’s when the real trouble started.


None of the four children could agree who should apply to the Tribunal so they all consulted their own lawyer and each of them made an application in competition with each other. There were a number of tragic consequences arising out of this imbroglio:




[image: ]The legal costs for all of them amounted to over $300,000


[image: ]None of them were appointed – the Tribunal appointed a trustee company


[image: ]None of the children can stand the sight of each other anymore.





To add insult to further injury, the trustee company determined that it was not particularly interested in managing the business, so it was sold.


While the children’s inability to agree on who should be appointed was the immediate cause of this implosion, the ultimate cause was Mum’s belief in a myth and the children’s failure to ensure she put an appropriate document in place. It was a failure of parent planning.


Time and the Tycoon


Bill was a self-made entrepreneur, an ‘A’ type personality and a control freak. He was the only child of his age pensioner parents, Maud and Alex. He was also married with four children.
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