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‘We ought to have our government so shaped that even when in the hands of a bad man we shall be safe.’
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PREFACE


Are we living through the end of the democratic moment in history? Democracy, so recently acquired, less than two centuries old at the uttermost and still not available to a large portion of the world’s population, is under pressure. Many are losing faith in it; others are working to undermine it. This book examines the reasons why this is so and how it is happening, and offers solutions – or at least ameliorations – because what democracies give their peoples in the way of civil liberties, human rights and the rule of law is too precious to lose. It is therefore vital to save the constitutional system that embodies them.


It is important at the outset to note that the term ‘democracy’ applies to a spectrum of constitutional arrangements, gathered under this name because they share a common basis in the principle that sovereignty in a system of government lies in the expressed consent of the people. There is a second assumed but not often articulated principle implicit in this idea, namely, that government exists, or should exist, for the benefit of the people. Both these principles require clarification; as stated in these general terms they admit of different interpretations, and the interpretations matter. When used in an unqualified general sense, the term ‘democracy’ in the following pages denotes a polity explicitly resting on the first principle, viz. that government derives its legitimacy from ‘the express consent of the people’ – a phrase which itself requires explanation.


In earlier books aimed at a general readership I used ‘democracy’ in the sense of the first principle, leaving to context the development of a view about which form of it is to be preferred, justifying that preference by appeal to the second principle, viz. that government exists for the benefit of the people, ‘people’ here meaning every individual in the state.1 Those books were written under the pressure of circumstances, when significant events in the year 2016 prompted a starker sense of threat to democratic orders posed by how the world had evolved in the course of preceding decades, especially in economic and technological respects. In this present book, as circumstances have worsened, some of the yet deeper matters at stake are discussed in order to make fully explicit the threats to democratic polity and what is needed to protect it and the rights and liberties it embodies. Doing so, to repeat, is hugely important: it is existential: everyone needs to be clear about the issues. Discussing them cannot be left to academic journals and theoreticians alone, but must be brought back to the centre of public debate.2


The primary focus of attention in these pages is the United States and the United Kingdom, and by direct implication every system based on the ‘Westminster model’ which, in more or less adapted forms, exist in more than fifty polities (the US itself, to the surprise of some perhaps, being one). But although features of this model have a particular role in prompting disaffection with democracy, in being organised to limit the influence of the popular voice on public policy, all democracies face difficulties because of their incapacity to meet the challenges confronting them in today’s world. These challenges, and ways to respond to them, are the subject of this book.















INTRODUCTION


There are four main reasons why democracy is under pressure – indeed, under attack – and why faith in it is being lost.


One is that it is not delivering enough for people’s aspirations and needs, but has become trapped in political divisions and partisanships that reduce its responsiveness to social and economic diversities. Political culture in almost all democracies has become a swamp of destabilising polarisation, quarrels, untruth and propaganda, infecting the credibility of government and alienating populaces. And in a number of these cases the problem is exacerbated by systemic reasons, namely, electoral systems and the way power is located in the structure of the polity, which together dilute the effect of popular interests on the actions of government.1


The second reason is that multinational business lies outside the powers of single states and causes harm that democracy cannot control. Particularly over the last half-century, capitalism has produced entities too large and powerful for national governments to constrain, and its profit imperatives relentlessly drive environmental and human depredations that make citizenries despair of remedy. Accordingly, but only partly with justification, citizens blame their own polities’ system. Moreover, capitalism has become a structure in which vast amounts of wealth are accumulated in fewer and fewer hands, wealth which is sequestered into tax havens depriving national economies of significant revenues, driving inequalities and empowering super-wealthy individuals and corporations to exert influence over governments, influence aimed at ensuring the protection of business activities and profits. One of a number of particularly exacerbating aspects is the arms industry and trade, a huge international business whose profits depend on the occurrence and continuation of conflict both civil and international.


The third is that the model for how polities are best organised, which in the decades after the Second World War saw many states, especially newly independent former colonies, adopt democracy in actuality or in form, no longer persuades, with China and other similarly organised authoritarian polities as – for too many in politics and business – an attractive alternative model.


The fourth is that there is deliberate undermining of democracies by anti-democrats and anti-democracies, employing interference, misinformation and propaganda, powered by the new technologies of mass and targeted communication through mainstream media and particularly social media.


Alongside these there are correlative pressures. Migration, whether prompted by poverty, conflict or climate change, feeds into domestic political pressures, and is exploited by populist politicians. All three of the climate, migration and conflict harms are associated with the second reason above, namely, the impunity of large multinational business.


Saving democracy matters because its benefits, obscured by these challenges, are too important to lose. These benefits are taken for granted to such an extent that they have become nigh invisible to their beneficiaries. Even though there are few places where ‘true’ democracy exists – most democracies are ‘republican’ dispensations, in the sense of this term that denotes partially-constrained elective political elites – their general conformity to principles of the rule of law, civil liberties and individual rights is a precious achievement, historically very recent and hard-won.2 Inattention to the practical value of this achievement, and chronic disaffection with governments over matters of immediate economic and social concern within election cycles, blinds people to what they stand to lose if democracy fails. And what they stand to lose are their individual freedoms, the protection of rights and the rule of law.


Matters have reached such a point that even some of the virtues of democracy are perceived as failings. Democracies are noisy because of debate, argument, criticism and differences of opinion over alternative courses of action. When these turn toxic, as they have done especially over the decade and more before this writing, they seem full of endless trouble, even tumult. By contrast tyrannies are silent, apparently without political strife and disagreement because these are suppressed. Tyrannies are silent as wastelands are silent: wastelands of rights and liberties, where debate and criticism are not allowed, dissent crushed, the population a conscript army in service to a cabal or an individual. In democracies individual rights and liberties are bought at the cost of noisy striving. The false desire for political peace – for a cessation of the noise and relief from the tiring responsibility to engage – makes the apparent order of more authoritarian dispensations attractive.


This has become more so because the prime example of such a dispensation, the People’s Republic of China, has learned to distract attention from actual suppression by means of bread-and-circus, consumerist, modernised-seeming arrangements enabled by high levels of economic growth – and this, for many, suffices. For not only do such arrangements distract from the absence of fundamental freedoms, but they make many people disinclined to seek such freedoms if doing so means effort and trouble. For if one conforms and obeys one can safely, even happily, get on with life, enjoying the standard of living achieved; who needs a right to express opinions about government when one’s standard of living is satisfactory? Such is the thought.


Passivity of this kind might be attractive at the individual level, but conformism, suppression of alternative views, hostility to innovation and creativity (except in the technologies that serve the economy: these of course are encouraged), absence of debate, denial of intellectual freedom and artistic expression which challenges norms, result in a stultified, static, monochrome society, whose shallowness and banality crushes the spirit of anyone not insensible to the thought that because human flourishing – in any sense other than economic security – is a highly various matter, individual freedom matters. For all the failings and difficulties of democracies otherwise, they largely succeed in protecting individual freedoms, whose price is far beyond all that is provided by the false peace of passivity and the absence of onerous responsibilities to think, choose and participate.


It is said that ‘the price of liberty is eternal vigilance’; this might better be adjusted to ‘the price of liberty is eternal engagement’. In fully authoritarian dispensations the message is: ‘Don’t bother your heads with matters of government, and anyway if you do you will be locked up.’ In democracies the message is (or should be): ‘Bother your heads with government, because if you don’t you will be oppressively, and in crucial respects badly, ruled over against your will.’ The fact that too many cannot be bothered in the required way gives an invitation to those who wish to replace democracy with authoritarian or more authoritarian government, so that the bothered become bothered enough, one last time, to vote for their gaolers – which, in essence, is the story of populism, the movement that seeks to make a ‘one last time’ use of democracy to destroy democracy.


This book proceeds as follows. Chapter 1 addresses what the concept of ‘democracy’ in principle means, and what it means in practice. The way democracy has fallen victim to the negative aspects of politics is one reason for loss of faith in it; how this has happened – together with recent proofs of its happening – is described, and the remedy for it explained.


Chapter 2 discusses the way capitalism has metamorphosed from an effective and rational system for aspects of economic activity into an unconstrainable monster that has damaged the planet’s environment and promoted inequality, injustice and both civil and international strife. If this account is motivated by any specific socio-political standpoint, it is a social democratic one premised on concessive views about mixed economies provided that the arrangements fully respect human rights, civil liberties and the aim of social justice, which are demonstrably the chief promises of the Enlightenment achievement and the most important reason why democracy matters. But a left-wing perspective does not have a monopoly on this view of capitalism; even from a centrist or moderate-conservative one the dangerous excesses of capitalism are intolerable, and demand to be called out.


Chapter 3 discusses the alternative models of governance inclined to forms of authoritarianism, and invokes both contemporary examples and the lessons of history to illustrate why, from the key standpoint of fundamental individual rights and freedoms, they are so undesirable. The discussion involves the profoundly important concept of the rule of law, examined in this chapter therefore, and why this in turn is an ethical matter. Authoritarianism consists in denial of the rule of law; the rule of law protects rights and liberties; the anti-democratic rise of authoritarianism is accordingly a serious threat. This is a key issue.


Chapter 4 discusses deliberate interference, especially from external agencies, aimed at undermining democracies. Although both the goal and the activity of destabilising regimes have always been a weapon on the dark side of diplomacy and international relations, the advent of the internet and especially social media platforms has weaponised this activity far further and with far greater effect. Addressing the problem in this new and dangerous form is a matter of urgency.


Chapter 5 gathers, summarises and concludes the points made in the preceding chapters, constituting the recipe for saving democracy in order to save the inestimable benefits it bestows in the way of fundamental rights and freedoms, given that these are what have made the best aspects of the modern world possible: science and its positive applications in medicine, economic activity, communications and quality of life, and not least the freedom to make individual choices about life, love and self-expression.


The realisation that humanity is still at an infantile stage is among the more dispiriting sentiments prompted by a survey of the state of the world. We still go to war – actually kill each other and any bystanders who get in the way – to resolve disputes and differences. We still not merely allow but encourage and even admire the quest for wealth, a quest too often manifesting as greed, and the celebrity wealth buys, too often manifesting as narcissism. The maturation of humanity requires what democracy promises to provide if, to use James Madison’s phrase, it is ‘well-constructed’, namely, the full application of individual human rights and freedoms and their correlative of social and economic justice. For this we need to construct democracy well – more accurately: we need to reconstruct democracy well, because its current architecture no longer adequately sustains the promise implicit in it. The needed reforms are practicable; this is not a call for revolution. The guiding principle of reform has to be that a refreshed architecture serves the end of making democracy not just by the people but genuinely for the people – all of them, individually and collectively.












1


‘OF, BY, FOR’ THE PEOPLE


Perhaps the most concise, and certainly most memorable, definition of democracy was given by President Abraham Lincoln in his address at Gettysburg on 19 November 1863, in the middle of the American Civil War, at the memorial service for the many who had fallen in the fierce and bloody battle that had taken place nearby, a turning point in that appallingly wasteful conflict. Lincoln described the Union side as defending ‘government of the people, by the people, for the people’. It is a splendid encapsulation of the democratic ideal. It is simultaneously a remarkably dishonest description of democracy in America not only at the time, but before and ever since; and this applies to democracy almost everywhere likewise. This is because the word ‘people’ has a different sense on each occurrence in the Lincolnian definition, and the equivocation lives on.


‘People’ in ‘government of the people’ means everyone in the state: men, women, children, old, young, slave, free, disabled or whole.


‘People’ in ‘by the people’ means ‘those who are enfranchised, i.e. have a vote’, which is not everyone but (in Lincoln’s day) only white males and (in our day) adults aged eighteen and over not otherwise disqualified (e.g. in the UK by being peers or prisoners). But even in the latter supposedly ‘universal adult franchise’ arrangement, enfranchisements are not equal. The very wealthy have a ‘vote’ that the ordinary citizen does not have, by way of influence on political processes. Too many have a vote that can be manipulated by orchestrated misinformation and misdirection to make choices that are not in their best interests. Political government chooses which votes to notice and which to ignore. Voting systems such as ‘first past the post’ deprive millions of votes of any influence whatever. So the ‘by the people’ people are at most a subset of the ‘of the people’ people, and even then some of this subset have a super-vote and many have a vote which does not count at all.


‘People’ in ‘for the people’ in practice and principally means that part of the people who vote for or donate money to the political party which, commanding a majority in the legislature, forms the government; for, aiming to retain power by being re-elected, a political party in government will generally ensure that its policies do not alienate its supporters, but rather will offer and implement policies that attract and retain their support. Given that even in the purest form of a democratic electoral system a party needs only fifty-one per cent to rule, ‘the people’ thus privileged in ‘for the people’ will only at best be half the people denoted in ‘of the people’. But because of the way electoral systems work, most notably in plurality (first-past-the-post) systems, which tend always to produce two-party binaries, governments typically get the support of thirty-five to forty per cent or at most forty-five per cent of actual votes cast (thus, perhaps, twenty-five to thirty-five per cent of the total electorate, in turn perhaps less than twenty-five per cent of the total populace), so the ‘for the people’ people are considerably less than half – at best – of the ‘of the people’ people (i.e. everyone).


Reflection on these equivocations over the word ‘people’ is educative. The ‘by the people’ part is key, because it is the answer to the question, ‘On what does the legitimacy of government rest?’ In democracy the source of power in the state is, technically speaking, the people collectively, though this both in practice and theory has come to mean the majority of the collective. In a small community – a village, say – literally everyone could be involved in debates and decisions. Variability in human psychology tends to throw up ‘natural leaders’, or demagogues, or people loved or admired, or who are or seem wise, and as a result even small collectives have a tendency to defer to the direction of one or a few among them. But we can indulge a Rousseau-like fantasy of pure democracy at the small scale, and locate in the collective engagement of all the people, and in particular in consensus among them, the legitimating factor in their self-government.


As a result of populations increasing in size and diversity, it becomes impracticable to gather all the people in a single place to debate and decide. This is one of the reasons for ‘representative’ institutions, delegates (conveying a constituency’s wishes) or plenipotentiaries (acting on behalf of a constituency) substituting for the collective, or at least that part of it enfranchised to appoint them. This latter form of democracy constitutes what is more accurately called ‘republicanism’ or ‘republican democracy’ (chosen representatives acting for the res publica or affairs of the state). This is a rational solution to the large-population problem. The ultimate source of legitimacy still lies with the ‘by the people’ people – that is, the enfranchised – who send and can recall the representatives.


But as the institutions formed to carry out governmental functions in this ‘republican’ version of polity come to have powers, and as elected and appointed officials of those institutions come to exercise those powers in ways too complex and numerous for direct intervention by the people, so the source of legitimacy becomes more remote from the actual performance of government, restricted to election times only – and thereby becomes increasingly notional in practice. Those professionally engaged in manning the institutions of government accordingly come to have a degree of impunity only constrainable at the margins of their terms of office – usually, the periodic election times – and even then either the invisibility or the ‘spinnability’ of most of what they do, submerged in the depths of detailed daily exercise of power, reduces their actual accountability.


These points are intimately related to the first reason – mentioned in the Introduction – for disaffection with democracy: that it is not delivering enough for people’s aspirations and needs, but has become trapped in political partisanships that reduce its responsiveness to social and economic diversities. The effect of the for the people = for donors and supporters of the winning political party aspect of the matter is very largely to blame. As franchises extended and numbers of voters increased from the mid-nineteenth century onwards, so political parties had to become more organised and disciplined in order to capture the levers of government to get their agenda through – what is known in American parlance as ‘machine politics’, that is, ‘party machine’ politics. A major result has been the explicit politicisation of government. Debates in legislatures are party political combats, showing how politics has in effect taken the place of government in at least all the headline issues and problems requiring action in any present moment of a state’s life.


To say that machine politics has replaced government, or has so far infected government as to generate mistrust of government via mistrust of politicians, is to acknowledge that a danger described by Madison in his Federalist Paper No. 10, namely, that ‘factionalism’ (i.e. party politics) would usurp or poison government, has come to pass.1 When the people see bitter party divisions over issues affecting their society and economy, and when they see public policy privileging one side in the debate without sufficient sensitivity or accommodation towards other sides and interests, disaffection with the whole process grows.


A significant part of the problem here relates to the question of ‘the majority’ – more accurately: the fallacy of majoritarianism, namely, the belief that democracy is about what the majority want, and that the majority preference therefore decides the issue. For one thing, there is no such thing as a majority. Society is a congeries of minorities (including individuals: minorities of one), enough of which can be temporarily aggregated on certain occasions in relation to a particular matter – elections, or referendums if the choice is binary – to give the illusion of ‘a majority’. For another, the idea of a democratic order turns on concepts such as the rule of law, individual rights and civil liberties which, far from privileging majority preferences, explicitly exist to protect minorities and individuals from other minorities and individuals, and from any majority that aggregations of the two latter might constitute.


The fiction of ‘a majority’ is used when licence is required for a decision to be reached. It is a useful fiction, to an extent, because in practical affairs too much going round the houses of competing opinions is eventually counterproductive. In this respect appeal to the concept is efficacious in default of anything better. But it has come to be inflated into something it is not, viz. the putative source of legitimacy for the polity’s institutions and practices. The majority is not this source; the collective as a whole is. The majority (insofar as any such thing exists more than temporarily and issue-dependently) is only part of the collective – indeed might only be fifty-one per cent of the collective – which is why questions of rights, liberties and the protection of law are so important, in the interests (in this case) of the forty-nine per cent – indeed again: in the interests of even one sole member of the collective.


With very few exceptions, democracies are in practice republican democracies in the sense noted above. Republican democracies are those in which the enfranchised part of the people elect representatives to a legislature, these representatives not mere delegates charged with conveying voters’ wishes, but empowered to take decisions and enact policies on behalf of the people – all the people, not just the enfranchised.


Republican democracies are not, as common understanding now often has it, polities without kings and queens, but include constitutional monarchies such as exist in the UK, Sweden, the Netherlands, Spain, Australia, Thailand, New Zealand and Japan, in which the head of state (serving as the ‘dignified’ not the ‘efficient’ part of the constitution, to employ Walter Bagehot’s distinction)2 has no executive powers but is a figurehead merely. These monarchs are not elected to their positions but inherit them. Defenders of constitutional monarchy argue that this makes for continuity above the political fray, and a focal point for patriotism and national identity. Critics argue that, at least in some cases such as the UK itself, they perpetuate class distinctions and inequalities and are unduly expensive.


Some countries have elected Presidents who are largely or wholly ceremonial in the same way, providing the final formal symbolic step of signing laws and international treaties into effect – Germany and Ireland are examples.


Executive heads of state such as the Presidents of the US, Russia, France and Turkey also fill the ceremonial role when occasion demands, but more importantly have actual governmental powers. In the US and France the relation of the presidency to the other arms of government is more complex than in Russia and Turkey, where the presidential power is more monarchical and less constrained.


There are few examples of direct democracies, in which the enfranchised part of the population decides public policy by referendum. Switzerland and Lichtenstein are the only nation states with this system; in the US some New England towns have ‘town meetings’ to decide on local issues, while in California (notably) and about twenty other states of the Union referendums are held for a variety of reasons, including citizen-initiated proposal of laws, amendments to the state constitution, vetoing of legislative acts, and recall and replacement of elected officials.


A major reason for the establishment of representative systems is the impracticability of direct democracy for national government because of the size of the population. But another reason is that the construction of this system has, deliberately or as a result of (consciously guided, usually) factors involved in its evolution, aimed at avoiding direct democratic influence on government, not least to prevent majority oppression of minorities and individuals, and to provide a buffer between government and the chances of bad choices by voters.


A prime example of a deliberate effort in this direction is the Constitution of the US, whose framers were keen to ensure that those who legislate and govern should be fit persons possessing, to use Alexander Hamilton’s phrase, ‘qualities adapted to the station’; which is why in particular he proposed the idea of an Electoral College for choosing the President, a proposal accepted by the constitution framers with little dissent.3 He and they wished to see a selected group of people, exemplifying ‘information and discernment’, choosing the supreme magistrate of the land, having ‘taken the sense’ of the popular will, which, however, they could ignore if – indeed especially if – the popular will favoured an unfit person.


Even on a cursory survey of the US arrangements one can see how the popular vote is successively filtered out of impact on the uppermost branches of federal legislation and government. Whereas in almost all US states elections for county sheriffs and judges of lower courts, and the use of referendums, instantiate a pervasive degree of local democratic participation, at the federal level the arrangements are purposely far more ‘republican’ than ‘democratic’. The House of Representatives is elected on a plurality system, itself undemocratic (see below). The Senate seats two Senators from each state irrespective of the population of the state; it is a states’ house, with great powers, and because the smaller states tend to be considerably more conservative than highly populous states such as New York and California, it is a bulwark against too-progressive policy (explaining Gore Vidal’s satirical characterisation of the US as, to paraphrase, ‘a country with two right-wing parties’).


And finally there is the Electoral College, technically empowered to reject the outcome of the popular vote completely if that outcome is support for a person it considers ‘unfit’. But today the College is in practice a rubber stamp for the party machine in each state, its members acting simply in line with the vote in their own state, having in any case been appointed in line with that state’s political tendencies. The elections of Donald Trump in 2016 and 2024 are dire examples of the failure of Hamilton’s intentions for the Electoral College. This is not an opinion but a matter of public fact; Trump is not merely a manifestly unfit person for public office, but a convicted felon, and a man of proven and persistent dishonesty.


The framers had what they regarded as good reason to install filters against popular will. They agreed with Plato’s famous animadversions against democracy in the eighth book of his Republic, namely, that ‘the people’ are insufficiently informed and reflective, too short-term and self-interested in their preferences, too fractious and too susceptible to demagoguery, for good government to emerge from their choices. The framers accordingly arranged matters so that the institutions of the polity should work in the people’s real interests when these diverged from what the people took to be their interests. This amounts to a degree of paternalism; it is a version of what Plato had argued for in the sixth book of the Republic, namely, that the state should be governed by ‘philosopher-kings’, by an elite – itself a version of ‘aristocracy’ (‘rule by the best’).


The framers of course hoped for a civic-minded people who would be conscientious in casting their votes, informing themselves, listening to debates about policy choices, and keen, as a united body, to promote the health and success of the nation inclusively. But they were realistic; as Madison argued in Federalist Paper No. 10, if the choice lies between hoping that the people would be ideal for democracy or, alternatively, raising institutions that would function to translate their imperfections into good government, one should plump for the latter. ‘The inference to which we are brought’, he wrote, ‘is that the causes of faction cannot be removed, and that relief is only to be sought in the means of controlling its effects’; which he argues is achieved by constructing a republican (not directly democratic) polity, in the sense of ‘delegation of the government … to a small number of citizens’.4 Given that his argument was aimed at promoting federalism, with the highest levels of government superior to the constituent states, his hope was that the scale of the arrangements would by itself ensure that the effects of ‘the violence of faction’ would be filtered out of those levels.


The structure is accordingly designed to harvest the ‘consent’ – not the actual choice – of the people by means of a partially democratic choice of the three arms of the polity, these being legislature, presidency and Supreme Court. The partial democracy of this last is a function of its appointment by a part of the first arm (the Senate) and the second (the President), the President nominating justices and the Senate confirming or rejecting the choice.


This structure is also designed to provide checks and balances between the three arms of the polity, the aim being to ensure thorough examination of public policy proposals, to promote compromise and achieve consensus as often as possible, and to prevent any one arm having undue power. The ambition to get good outcomes from checks and balances depends upon the different arms collaborating with goodwill in at least most decision making, otherwise the refusal of one element to collaborate will result in paralysis. As events have proved, the binary nature of US factionalism – party politics – has too often had the latter result. Repeated crisis and near-crisis over agreeing a federal budget is a familiar pattern in Washington politics.


And this result is the product of two major problems with US arrangements. One is the use of plurality (first-past-the-post) voting for the House of Representatives; the other is the failure to maintain a separation of powers between the political process and the judiciary, especially the Supreme Court and appeal courts, whose justices are political appointees.


Plurality voting produces two-party politics, squeezing out all other parties. In the US the Republicans and Democrats occupy all the political space. Together with gerrymandering – the geographical arrangement of voting districts (constituencies) into shapes conformable with their political demography – seats rarely change hands; over ninety per cent of House of Representatives seats are the permanent possession of one or other party. Two-party politics potentiates bitter divisions, the extreme of factionalism, reducing the political process to the condition of strife, infecting and hampering government.


The undemocratic nature of plurality voting is easy to demonstrate. Suppose ten people put themselves forward for election by a hundred voters. Suppose eight of them receive ten votes each, one receives nine votes, while the tenth receives eleven votes. The tenth is therefore sent to the legislature, representing eleven voters’ choices while the other eighty-nine voters are unrepresented. In the generality of cases the usual outcome of plurality voting in almost all systems employing the method is that about sixty per cent, frequently more, of voters are unrepresented in government, or represented powerlessly. The system is intrinsically undemocratic. The UK is an egregious example of this: a party can secure government on a significant minority of votes cast – on numbers of registered voters at time of writing a party could theoretically win a parliamentary majority despite losing the popular vote by the huge margin of 23.7 million votes should they win by a single vote in 326 constituencies but lose by 73,200 votes to zero (73,200 being the average UK constituency size in 2019) in 324 constituencies.


The second problem, the political nature of the higher judiciary in the US, is as great a scandal as plurality voting, given the supreme importance to the rule of law that judges should be independent. It is sufficient to mention a salient recent example; the refusal of a Republican-dominated Senate to allow President Barack Obama to appoint a justice to the Supreme Court when a vacancy occurred in the last year of his second term, followed by the appointment of three justices of known Republican affiliation (and at least two widely criticised for being of dubious quality) by President Trump, giving the court a strong rightward majority. The overturn of Roe v. Wade, the decision to grant presidential immunity, and the licensing of a state to exclude certain voters from the electoral roll, followed. Appointments to the federal appeal courts and the Supreme Court are for life, so these appointments have a long-term effect on society. Stacking them on party political grounds is an assault on every principle embodied in the concept of the rule of law and is a characteristic of authoritarian states.


A third problem can be added to these two, arising from the role of the Electoral College in elections to the presidency. Because of the oppositional political binary generated by plurality voting, the entrenchment of political ownership of the voting base, and the fact that the rubber-stamping choice made by the Electoral College does not reflect the popular vote in the country at large, it is standardly the case that the outcome of presidential elections turns on a small number of voters in a small group of ‘swing states’ – in the 2024 election these were Arizona, Georgia, Michigan, Nevada, North Carolina, Pennsylvania and Wisconsin. Given the economic and military might of the US, this means that a small number of swing voters in a few and generally smaller states hold the balance of the world’s fate in their hands. In the US presidential elections of 2000 and 2016 the winner had a minority of the popular vote, and the resulting presidencies prompt serious reflection on what ‘alternative histories’ might look like had they not been in office.


Taking these considerations together, questions arise about what the framers of the US Constitution did. All but Madison among the most prominent framers came to have serious doubts themselves.5 Yet the Constitution has come to have the status of holy writ, in some cases to the benefit of the US people, enshrining freedom of expression and rights to due process (e.g. the First and Fifth Amendments), in others markedly less so – a stark example is the Second Amendment ‘right to bear arms’, adopted when ‘arms’ were muzzle-loading muskets with which school massacres would be difficult to effect, but very far from suitable in an era of automatic high-velocity assault weapons. This Amendment also illustrates the labile nature of interpretation: different Supreme Courts have read it in different ways, some saying and some denying that the right applies to individuals rather than militias. Given that the former interpretation has been dominant, the result in the scale of harm caused by gun ownership should be a call for a sanity check, but the profound political divide in the US makes this impossible. In 2023 there were over 600 mass shootings (eleven a week on average; ‘mass shooting’ is defined as occurring when four or more people are killed), and a total of nearly 43,000 deaths from gun violence – 118 a day, five an hour, one every twelve minutes.6 In the same year in the UK there were twenty-eight deaths by gun violence, which would equate, scaling for population size, to 140.


The questions that arise focus on a dilemma. On the one hand, the framers’ reasons for choosing a republican form of polity over one in which democracy is more direct are persuasive. On the other hand, the structure they devised has not worked nearly as well as they hoped. It has resulted in a deeply divided, highly unequal, violent, crime-ridden, self-obsessed society, in which corruption is as prevalent as anywhere else. That it is a society located in an immensely rich economy, with all that this implies for military prowess and world status, is attributable in part to the constitutional structure, through the opportunity it provides for entrepreneurship and the accumulation of wealth because of the freedom individuals have to engage in both. But a larger part of the reason for its economic success is its wealth of natural resources, which enabled it to achieve a dominant position in world trade after the First World War and maintain it ever since, together with other significantly conducive factors such as e.g. policies on labour rights – the general weakness of labour bargaining-power ensures labour mobility and productivity levels that suit its businesses well. The US has some of the best educational institutions in the world, while being among the worst for low levels of educational attainment overall (one in five adults is illiterate; fifty-four per cent have attainment levels below sixth grade, i.e. eleven years of age);7 it has some of the best medical services in the world, but they are so expensive that one person in eight cannot access adequate medical care (over 25 million people);8 it has the largest number of billionaires (twice as many as the next ranking country, China: 813 versus 406 in April 2024 according to Forbes),9 while more than one in ten citizens live below the poverty line.


Economic success generates further economic success. When money is available for investment in research and technological development, when business is powerful enough to make deals internationally and domestically that suit it well, when those who are economically successful influence government, such success is guaranteed. The majority of the US population benefits from this in many ways. The whole society also pays a heavy price in the respects listed, as a divided, unequal, too violent society.


These contradictions prompt the thought that if one remains persuaded by the republican idea, then its institutions have to be modified to make the society more inclusive, less divided, more equitable, promoting a wider distribution of its economic and social goods, thus addressing factors at the root of its current problems with the aim at least of ameliorating them. This is the proposal to be advanced, explained and defended here.10


In the UK the original presence of counterbalancing forces between Crown, Lords and Commons has been progressively altered to place ultimate sovereignty in the House of Commons. In the House of Commons, note; not in ‘the will of the people’, whose ‘consent’ rather than any act of direct democratic legitimation is the constitutional resort of the Commons’ claim to its unconstrained possession of power. How this happened is instructive and is as follows.


Limitation of the power of the Crown began with the settlement of 1688 when Parliament assumed the authority to say who will wear the Crown and took wholly into its own hands control of the national finances. Prior to 1688’s ‘Glorious Revolution’ the doctrine by which England’s kings claimed to rule was ‘divine right’, then a relatively recent idea given that earlier kings, in the medieval period, ruled by suffrage of the barons as in effect ‘first among equals’. Given that the ruling class was literally an extended family by descent and intermarriage, quarrels over who should be king were family quarrels, a fact that explains much of the civil strife that affected England in the medieval and Tudor periods. As power increasingly centralised in the Crown because of wars with France (themselves beginning as family quarrels; the royal and aristocratic families of the two countries were related) and the increased need for taxation to pay for them, a different entitlement to kingship became necessary, and the ‘divine right’ doctrine was invented accordingly. But in ejecting James II from the throne in 1688 and inviting William of Orange to replace him, Parliament took the place of the deity and assumed the Crown’s powers – the ‘royal prerogative’ as the powers are collectively known.


The next step was an accident of these events; when in 1714 Parliament invited Elector George of Hanover to be George I of England – this to keep the Stuarts out of the succession because they were Catholics – the fact that he could not speak English meant that his Cabinet conducted the business of the state with little interference (and still less knowledge) from the king, and this set a trend which, despite the muddling of George III and the occasional touch or attempted touch on the tiller by Queen Victoria, increasingly removed the Crown from affecting policy.


With the Crown out of the way, the Lords were dealt with next, in the Parliament Act of 1911, a messy affair prompted by the Lords’ interference with a Budget passed by the Commons. The latter had in any case been growing in power because of successive extensions of the franchise during the preceding century. The government of the day threatened to make the king create as many new peers as would ensure passage of the Budget through the Lords; the Lords, horrified at the thought of their blue-blooded upper echelon status being diluted by the arrival of so many socially inferior individuals, gave way. This might not be the only occasion on which class snobbery served a more general interest, but it is certainly a salient one.


The position of the Lords was further diminished, practically to zero beyond some delaying and revising powers over non-finance bills, by an Act of 1949 modifying the 1911 Act to prevent the Lords from blocking the Labour government’s nationalisation programme and Budget.


By this evolution the doctrine of the ‘sovereignty of Parliament’, recalling that ‘Parliament’ once meant Crown, Lords and Commons assembled together, has now come to apply exclusively to the Commons.


Left inexplicit was and is the fact that the concept of the sovereignty of the Commons and the concept of the putative final authority of the voters are in apparent tension with each other. But the appearance is illusory; ‘sovereign’ means ‘final authority’, and the Commons is sovereign. The fiction that the Commons represents, via its election by voters, the ‘democratic will’ of the people, is maintained for cosmetic purposes, but in fact what the voters’ participation in elections at most means is that they express their consent to be ruled by Parliament. By accepting – because not scrutinising and challenging – the unrepresentative nature of the electoral system, ‘the people’ are assumed to have given their consent by not complaining about that system. But in fact, Parliament has never actually needed their consent via the ballot box; this is demonstrated by John Locke’s remarks in his Second Treatise of Government (1689), a document justifying the Glorious Revolution, that Parliament rules ‘by consent of the people’, a remark made when elections to the House of Commons were vastly further from being democratic even than they are today, not least because the Lords, ruling by inheritance, was in effect more powerful since its members controlled so much of the Commons through ‘pocket boroughs’ – thus, seats in the Commons they literally owned.


The clinching point in the matter of Parliament’s sovereignty is this. The electoral system gives majorities in the Commons (almost always on a minority of votes) which, except in relatively rare circumstances, are unassailable. The executive is drawn exclusively from this majority, and consists of the party leadership and its appointees from among supporters in the chamber. The party system is such that control of the majority vote in the Commons is exercised by the party’s leadership through a system of strict party discipline. In sum this means that the executive controls the Commons. Whereas in theory the legislature holds the executive to account, in practice it is the creature of the executive. Thus the sovereignty of Parliament means the sovereignty of the executive – that is, of the party leaders. Barely considered, this is no different from what happens in authoritarian regimes.


The incorporation of the European Convention on Human Rights (ECHR) into UK law in the Human Rights Act of 1988 (effective from 2000) is unpopular with those, mainly on the right of politics, who see it as impinging on the sovereignty of Parliament. They not only wish to repeal it, but to withdraw entirely from the ECHR. The practice of ‘judicial review’ of administrative acts was disliked by most of the same critics for the same reason, and came to a head when in 2017 the UK Supreme Court ruled against the government’s claim that it could use its ‘prerogative powers’ to initiate withdrawal of the UK from the European Union without further discussion. The court ruled that it could do so only with an Act of Parliament. (A Bill to the required effect, a few lines long, was hastily drawn up in the early hours of the morning after the Supreme Court decision, and as hastily passed.)11 As a result the government passed a new Act in 2020 preventing judicial review being (in the words of the minister who introduced it) ‘abused or [used] to conduct politics by other means’ – in translation, ‘to prevent judicial review impinging on the sovereignty of Parliament’. Such checks on the otherwise unconstrained power of Parliament – in practice, remember, the executive – as they anyway rather minimally are, given their vulnerability to the sovereign Parliament’s dislike of them when under conservative control, are thus under threat (vide the Human Rights Act) or further diminished (vide judicial review).


These considerations show that the constitutional nature of the UK is at best republican if not actually party-dictatorial or oligarchic, in a somewhat extreme version because it amounts to virtually unconstrainable rule by a small political class consisting of the leadership of whichever of the two political parties (which, courtesy of the voting system, jointly occupy almost all the political space in the state) currently has its hands on the levers of power. Indeed one conservative Parliamentarian and jurist, Lord Hailsham, explicitly described the British system as an ‘elective dictatorship’ in his Dimbleby Lecture of 1976, on this basis urging reform of the governing institutions via a codification of the constitution.12


One wrong reason for dissatisfaction with democracy arises from a common mistake, which distracts from real issues about politics, government and constitutional questions. This is the failure to distinguish between ‘undemocratic’ and ‘unrepresentative’ in talking about institutions of state. Every institution of state whose existence is licensed by and adjunctival to the central institution regarded as representative (where ‘representative’ means ‘elected’, even if this goes no further than ‘consented to’ as with the House of Commons in the UK and the House of Representatives in the US), is ipso facto ‘democratic’ in the common usage of this term. Thus the House of Lords in the UK, and the Senate in the US, are ‘democratic’, as are the civil service, ‘quangos’ (quasi-governmental appointed bodies), police and armed services in the UK, and the executive offices staffed by presidential appointment and the police and military in the US. But although ‘democratic’ in this sense, they are unrepresentative, not having been elected to their positions by any constituency of the people.13 Discontents attack such bodies on this ground, mistakenly as we see.


It is inevitable that there should be institutions of government whose legitimacy is derived in this way rather than directly conferred, given that it would be highly impracticable to elect every private soldier, every junior civil servant, every functionary engaged in carrying out some aspect of the state’s business. Each such is ultimately accountable through the hierarchy of responsibility to the elected body, as it in turn is held to be ultimately accountable to (the consent of) the voters.14


The right reason for disaffection with democracy is the way republicanism – as the only form of democracy, or rather quasi-democracy, practicable in a populous state – has been captured by factionalism and thereby turned into oligarchy. An exacerbating factor is that a concomitant of this is that politics has become a career, a profession. This means that individual politicians, relatively few of whom come to hold actual power as executives, owe too much to the party to which they belong. They come to represent not the people who elected them but, instead, the party line, because doing so is what gets them elected and keeps them elected. A politician who goes against the party line and thereby loses its support inevitably loses his or her seat. There are hardly any independents in party political systems. So far has the conceit of party loyalty gone that a politician who crosses the aisle is as much likely to lose the trust of voters outside the legislature as former allies (and new comrades) within it.


Adherence to a ‘party line’ is not only an imperative for individual politicians concerned about their careers but is a fetish of the executive itself. Parties offer manifestoes at election times and have to appear to deliver them if they gain office. Internal disagreements, realities that derail their manifesto aims, the need to appear both consistent and in control, make parties in power (and even when out of power) engage in much dissembling and ‘spinning’. A ‘U-turn’ on policy is considered a worse failure than telling lies. Media outlets – once almost exclusively the printed press and television news and current affairs programmes – upholding the noble myth of holding power to account but as much if not more driven by attracting customers, so that the difference between ‘the public interest’ and ‘what interests the public’ become blurred, are eager to pounce on divisions within parties and to punish U-turns as if changing minds in response to facts were an evil. Given that political parties and governments are collections of human beings, at best not much less fallible and partial, no less finite in their intellectual powers than most others, and certainly no less egoistic, they are fertile hunting ground for the media. Only the strictest exercise of party discipline keeps political parties appearing to be unified, as individual differences of opinion and individual ambition yeast away under their surface. The effect of this is to remove politics and government even further from the people and their interests.
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