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ROBERT BORK AND HIS WIFE, Mary Ellen, entered the Roosevelt Room of the White House on Saturday morning, September 26, 1987, with a sense of angry determination. The previous two months had been a roller coaster ride for the sixty-year-old Court of Appeals judge.

On July 1, 1987, Robert Bork had been nominated by President Reagan to be a Justice on the Supreme Court, thus realizing his lifelong ambition. In the beginning he seemed tantalizingly close to achieving his dream. Pundits, liberal and conservative alike, predicted that the Democrats, led by Sen. Joseph Biden, the new, young chairman of the Senate Judiciary Committee, would be no match for the articulate, conservative Bork and his sponsor, Ronald Reagan.

By the third week in September, the tables had turned completely. The Administration’s strategy for confirming Bork was in shambles. The plan, unbeknown to Bork, had been for Reagan, whose public standing was at its nadir because of Iran–Contra, to be kept in the background and for Bork to win the fight as the star witness in his own behalf in nationally televised hearings before the Senate Judiciary Committee. After a week of his testimony, with sharp and savvy questioning by Biden and his colleagues, three national polls showed devastating erosion in public support for the nomination.

In the week after his testimony, Bork had tried indirect approaches to the Administration, without success. At the end of the week Bork decided to make the case to Reagan political operatives face-to-face. Reagan’s chief of staff, former Republican Sen. Howard Baker, and his deputy, Ken Duberstein, did not even attend the meeting.

Bork came to the meeting with a plan. He wanted the President to address the nation the next week on prime-time television on his behalf. Bork was blunt: “I’ve been trying to win this on my own. You guys aren’t doing everything you can. I need the President. Unless there is a personal presidential effort, I am going to lose. I may lose anyway, but I can’t win without the President.”

Tom Griscom, the top political operative at the meeting, was designated to respond. He equivocated. The time was not ripe for the President to speak, he said. Bork was angry. “Are you all backing out? . . . I thought I had his commitment to make a speech.”

Griscom would not budge. Besides, he explained, “We also have to be worried about the President himself. If this thing doesn’t go, he is going to take a pretty big hit on it.”

Three weeks later the President had still not delivered his address, and Administration representatives were quietly attempting to persuade Bork to abandon his hopeless dream and withdraw. They feared that, if Reagan did not put forward a new nominee soon, the struggle to fill the Powell vacancy would become increasingly difficult in 1988, a presidential election year.

Bork refused to slip quietly into the night. Not trusting his “friends” in the Administration, he insisted on seeing the President alone to tell him of his decision to stay in and force a Senate vote. Without even consulting Baker and his staff, Bork left the Oval Office, went directly to the White House press room, and delivered an eloquent speech about why it was important for him to insist upon a formal Senate vote. Bork felt a “crucial principle” was at stake. He felt he had been mistreated in the process, and he wanted to assure that no future nominee faced such a “public campaign of distortion.”

At the time I was the chief counsel for the Senate Judiciary Committee and intimately involved in the effort to defeat the Bork nomination. His speech angered me: first, because I did not believe his allegations were accurate; second, because I wanted the ordeal to end.

Now, five years later, as I reflect on it, I recognize Bork’s stand on principle as laudable. Although I still disagree with his accusation, it was important for this man of principle to make his stand once again on something in which he strongly believed. For so much of his struggle in 1987, he seemed to defer to the political experts, the handlers. He was at times bewildered and cautious. Finally, too late, the real Bork emerged, confident and forceful on behalf of a matter of principle.

Ironically, Bork’s primary antagonist, Biden, had to undergo a similar metamorphosis that summer. Biden had not even sought the chairmanship of the Judiciary Committee. In the fall of 1986 he was on the verge of deciding to run for President, but with the Democrats winning back the Senate in November, he faced a difficult decision.

According to the seniority rules of the Senate, liberal Edward Kennedy could take the chairmanship of the Judiciary Committee, bumping Biden. The civil rights and women’s groups pleaded with Kennedy to take it, over the iconoclast Biden. Biden’s presidential campaign operatives wanted Biden to give up the chairmanship to devote himself entirely to the campaign. He refused.

On the eve of the hearings, Biden too seemed closer to his dream than he could imagine. Biden’s pollster, Pat Caddell, showed him poll results suggesting that victory in the Iowa caucuses were within his grasp, a critical first step in the presidential nominating process. The weekend before the hearings began, Biden was sabotaged by his “friends”—in this case his fellow contenders for the Democratic presidential nomination, especially Michael Dukakis—who had all piously announced their opposition to Bork.

The Dukakis campaign, fearful of Biden’s surge in the Iowa primaries and that success in the Bork hearings might make him unbeatable, fed New York Times reporter Maureen Dowd a story about Biden’s unattributed use of quotes by a British politician in a campaign speech. Just as Biden was demonstrating intellectual agility in taking on the foremost judicial philosopher of the Reagan social revolution, he was being attacked by the press in a feeding frenzy abetted by his fellow Democrats, ultimately culminating in charges suggesting that Biden had been disciplined for cheating in law school.

Caddell insisted that the only way to answer the allegations was to go to Iowa and debate them, letting the voters decide in the caucuses. He was probably right. Many of the charges were inaccurate, and many voters thought them irrelevant, but Biden refused to abandon the task at hand. He felt a sense of duty to finish this battle of principle over the future of the Supreme Court.

He made the decision in a sad meeting on Tuesday evening, September 23, 1987. The next morning, as the staff struggled over the emotional let-down of organizing the funereal press conference to announce his withdrawal, Biden brought renewed zest and self-confidence to the hearings.

This was the day Bork’s key witnesses were to appear, led off by former Chief Justice Warren Burger. What should have been a moment of tearful humiliation for Biden became a morning of deliberate and effective cross-examination.

There was a new crispness to Biden’s questioning. A few minutes into his cross-examination, he politely pinned down the former Chief Justice: “With your indulgence, I would like to read an extended passage from one of your opinions.”

He then read a passage in which Burger warned of the danger of too narrowly construing the expansive clauses of the Constitution—the central criticism Biden had made of Bork’s writings.

Burger responded: “I see no problem about that statement, and I would be astonished if Judge Bork would not subscribe to it.”

Obviously, Burger had no idea where Bork stood on the central issue of the hearings. The essence of Bork’s jurisprudence was that the Constitution must be narrowly construed.

Biden then proceeded to drive the point home: “Let me ask you this, Mr. Chief Justice. Does the Ninth Amendment mean anything?”

The Ninth Amendment was put into the Constitution to guarantee a generous interpretation of the Bill of Rights. It reads, “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” Bork himself, in his many days on the witness stand, just concluded, had been almost flip in disregarding this provision of the Constitution, as if it had been added by mistake. By the date of Burger’s testimony, it had become the central issue of the hearings: How broadly was the Ninth—and unenumerated rights generally—to be interpreted by the Supreme Court?

Burger fumbled around and tried to find the text of the Ninth Amendment in his copy of the Constitution, and as he looked, he began to mumble something about the importance of the word “persons” with special reference to the Dred Scott case. (This 1857 Supreme Court decision involved, in part, the question of whether blacks were “persons” entitled to protection under the due process clause of the Fifth Amendment.) Burger concluded, “It is hard to say which amendment is more important than any other amendment, but surely the matter of ‘persons’ becomes terribly important.”

Biden respectfully ended his questioning by reading the text of the Ninth Amendment into the record. The word “persons,” of course, does not appear in it, making it clear that one of the key witnesses in Bork’s behalf had not understood what the hearings were all about. Thus Biden deftly and subtly discredited him.

*  *  *

The struggle over the Supreme Court in the summer of 1987 is much more than a story of Bork, Biden, and personal principle. It is also about scores of others who devoted the summer and fall of 1987 to this epic struggle, other Senators and their staff, young idealistic conservatives in the Reagan Administration, and dedicated members of the civil rights and civil liberties organizations in Washington, and members of the press who attempted to explain the battle to average Americans. More important, though, it is a story of a national debate over public principle—the direction of the Supreme Court and the United States as a nation of laws.

In 1990, almost three years after his nomination to be a Justice of the Supreme Court was rejected by the United States Senate, Robert Bork published his memoir of that experience. It is more than a sad and bitter version of what happened to him. It is a well written, indeed at times persuasive case for his jurisprudence.

Its title, The Tempting of America: The Political Seduction of the Law, suggests that for Robert Bork and his allies the struggle that began in July 1987 did not end with the 58–42 vote in October of that year that rejected the nomination. The struggle now is over the legacy. To Robert Bork his defeat was only one more battle in the war by the “ultraliberals” “for control of our legal culture.” It was to him and his allies an illegitimate victory, a clever manipulation of public opinion that establishes no important, lasting, or worthy principle. The American people decided nothing with the defeat of Robert Bork or what he stood for.

For those, like myself, who devoted themselves to the defeat of the nomination, it was much more. Granted there were many times during those 115 days when we were troubled by the tactics and distortions that characterized both the pro- and anti-Bork efforts. There have certainly been times as we have pored over opinions written by Anthony Kennedy, who eventually filled the Powell vacancy, when we have wondered, “Would Robert Bork have been all that much worse?” As the months have turned into years, as I have struggled over this manuscript, there is one thing I have never doubted, however: Americans made a serious, principled decision in rejecting Robert Bork’s jurisprudence that summer, a decision that will have a lasting impact on the Court and on America.

This book tells that story largely from my vantage point as chief counsel of the Senate Judiciary Committee. It makes the case that we undertook, as honestly as we could, to educate the American people as to the consequences of Robert Bork’s jurisprudence on the Court and our country.

I have never met Robert Bork. His son, Robert Jr., made it clear to me on a number of occasions that the judge was simply not interested in talking to me. I can fully understand. So he still is to me, as he is to most Americans, an abstraction, an affable yet finally unconvincing witness in a hearing, the author of strident, often perplexing, sometimes threatening speeches.

The tragedy of nomination battles is that it is almost impossible to make the case against the nominee without rejecting the person as well as his or her views. I have spoken at length to many of his friends and allies, and they heavily influenced my perception of what happened. They have convinced me beyond a doubt that they, like Bork’s opponents, were in pursuit of a principled vision of the Court, the Constitution, and the role of judges in our society. Robert Bork was the living embodiment of that vision, and I recognize, as one of his staunchest allies told me, that his defeat was a crushing personal disappointment, a wound that may never completely heal.

At the heart of the disagreement are two radically different visions of the Constitution and especially the Warren Court’s interpretation of it. I have read no more articulate explanation of Robert Bork’s vision than his own book.

As he explains in his book, the politicization of the law by the Left is intended to lead courts to judicial “results” that satisfy liberal ideological appetites. For many decades liberal lawyers, law professors, and Supreme Court Justices have rewritten Constitutional law to accomplish their agenda: legalized abortion, racial quotas, schools free of prayer, and police shackled with technical restrictions against violent criminals, to name a few.

Biden’s reaction to Bork’s ideas was instinctive. To him, “if Judge Bork had been Justice Bork during the past thirty years and had his view prevailed, America would be a fundamentally different place than it is today.”

Bork was not simply taking on the Warren Court and Joe Biden, but a half-century of Constitutional law. In fact, if confirmed, Bork would have been the only Justice in history to espouse such a narrow vision of the Constitution.

To Bork, if a right was not explicitly written into the Constitution, it simply was not deserving of protection by the federal courts. “Bork just sees the Constitution as a lifeless contract,” Biden told me late one night as we pored over the judge’s speeches. Biden and those who opposed Bork looked to the Fourteenth Amendment’s guarantee that no person would be deprived of “life, liberty or property, without due process” as an animating source of rights. The Constitution is not a limited codification of civil liberties. Instead, as one of our great jurists used to say, the Constitution protects rights “so rooted in the traditions and conscience of our people as to be ranked as fundamental.”

If our Supreme Court had taken Bork’s argument to its logical extreme, America would indeed be “a fundamentally different place.” Because if the Fourteenth Amendment did not explicitly abolish segregation in the schools, segregation would simply remain;I if “one man one vote” were not implied by the Fourteenth Amendment, the federal courts would be powerless to reapportion state legislatures; if the Constitution did not specifically prohibit racially restrictive covenants, then they were enforceable; if it did not mention a generalized right to privacy, state legislatures could prohibit married couples from purchasing contraceptives or prohibit all abortions; if it specifically recognized no general right to educate your children as you wanted, states could prohibit sending your children to private schools or teaching them a foreign language. The above are all real cases. And every one except the desegregation cases were ones where, in Bork’s mind, the Supreme Court had improperly “invented” a “fundamental” right.

Robert Bork believed that the American people sided with his vision of the Constitution, not Biden’s. In fact, he was completely wrong about what the American people believe. They are not appalled by the work of the Supreme Court in the past thirty years. Indeed, for the most part they embrace it.

The nomination of Anthony Kennedy by Ronald Reagan and of David Souter by George Bush ratify a new conventional wisdom about Supreme Court nominees. Both deliberately distanced themselves from Bork’s jurisprudence because they recognized that Americans do believe they have certain unwritten rights. The Senate will reject any nominee who does not embrace that philosophy or who suggests that the Warren Court was wrong in recognizing those fundamental rights.

That is not surprising or “dangerous,” as Bork and some of his friends would have us believe. Robert Bork was the first Supreme Court nominee to advocate such a narrow view, and he is likely to be the last.

In his book, as Bork describes his reactions the day of the final vote, he tells a touching story that gave me real insight into how he felt about the fight. One evening after the fight was over, as they were preparing to go out, his wife, Mary Ellen, showed him a new dress. She told him it was the dress she had bought to wear for his swearing-in. She had never doubted for a moment that it would happen. “The poignancy of that moment had nothing to do with my career but with her, and since I could not explain it, I said nothing and the moment passed.”

As I have read his book and talked to his friends, I have become more and more convinced that he really could not “explain” what had happened to him. In fact, if anything dominated his approach to the process, it seemed to be bewilderment and a certain amount of naïveté. Although he did come across as arrogant at times in the hearings and in the press, I do not believe he is an arrogant man, just a man who espouses ideas that I find arrogant and elitist.

The real tragedy for Robert Bork, his allies, and the philosophy they espoused, however, is that their greatest champion let them down in the fight, a truth it must be very difficult to face. As several of Bork’s friends and allies told me, Ronald Reagan deserves much of the blame.

For Bork to have had even a chance to win a fight like this, Ronald Reagan should have done what Franklin Roosevelt and Andrew Jackson did when they wanted to change the direction of the Supreme Court—personally wage a full-fledged national political debate. Instead, as one of Bork’s allies told me, Ronald Reagan “stayed on the sidelines.”

We argued a matter of fundamental principle to the American people. Ronald Reagan took the people and their attitudes for granted, and we won.

For me it is also a reassuring story. I believe that, even if Ronald Reagan had not stayed on the sidelines, we would have eventually won. For in rejecting Robert Bork, America reaffirmed a vibrant and expansive vision of personal liberty representing a deep and abiding trait of the American character. It is also satisfying to see that these two men, Robert Bork and Joseph Biden, who devoted so much to this great debate and despite these terrible personal setbacks in 1987, remain important figures in our national life largely because of what they did.



I. In fairness, Bork found a way around this logical trap and defended the Brown decision. However, he was troubled with the way the Supreme Court extended the Brown doctrine to the federal government and abolished school segregation in the District of Columbia.



CHAPTER 1


A CHANGE OF PERSONNEL
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IN THE LATE FALL OF 1971, Sen. James O. Eastland of Mississippi had been chairman of the Senate Judiciary Committee for well over a decade, running the committee like his own plantation. He had a reputation for fairness even with his ideological enemies, but he never let anything come to a final vote in his committee unless certain of an acceptable outcome. He was a conservative, a Southerner, and a Democrat, in that order.

When Lewis Powell, the courtly former president of the American Bar Association from Richmond, Virginia, came into Eastland’s office on the second floor of the Dirksen Office Building, Powell and the supporters who accompanied him were, no doubt, expecting to be welcomed with opened arms. President Nixon had just announced his name along with William Rehnquist to fill two vacancies on the Supreme Court.

Eastland was determined to help the President put his conservative stamp on the Supreme Court, especially after the Haynesworth and Carswell fiascos, early in the Nixon term. In 1970 Nixon suffered two humiliating defeats at the hands of Senate liberals with the failed nominations to the Supreme Court of Clement Haynesworth and, immediately afterward, Harold Carswell (a seat eventually filled by Harry A. Blackmun). Eastland was confident the Senate would approve the Powell nomination. Indeed, he was probably a bit suspicious of a Southerner who had fought for desegregation and was an outspoken advocate of legal services for the poor. However, he could support Powell because he knew that Nixon had chosen him, in part, because of the new Justice’s recent attacks on the “radical left” and support for electronic surveillance of domestic radicals.

The chairman’s office was a spacious corner office adjacent to the committee’s hearing room. It had a large walk-in safe, built especially for the chairman and his Internal Security subcommittee, so that he could have easy access to voluminous FBI files on nominees and subversives.

He sat at his desk puffing on a cigar as he did when he presided over committee business sessions, completely enveloped in smoke. Powell and his friends took their seats. Eastland informed them that Powell would undoubtedly be confirmed. Powell thanked him.

“Do you know why you’re going to be confirmed?” Eastland asked.

No, he replied.

“Because,” Eastland drawled, “they think you’re going to die.” Senate Democrats were confident that Powell, at sixty-two, would die or retire during the next Democratic Administration, which would surely begin in January of 1973. Powell, the cautious Southern moderate conservative, was perceived by liberals and conservatives, Democrats and Republicans, as a “safe” nominee who would have little, if any, impact on the Court and besides would have a very short tenure.

No one, least of all Lewis Powell, thought he’d serve fifteen and a half years on the Supreme Court. Powell had turned down Nixon immediately after the Carswell defeat, because he thought he was too old. Even in 1971 Powell only relented after a personal appeal by the President. He vowed to himself and his family to serve only ten years.

However, in 1982 as the Court approached the end of its term, the time when retiring justices usually announce their intentions, Powell hesitated. His family, especially his children, two of them lawyers, insisted that he stay on.

Certainly, neither Eastland nor Nixon expected Powell to play the pivotal role he did for fifteen years on the Supreme Court on civil liberties and civil rights issues. Within a year Powell wrote the Supreme Court decision that required, for the first time, court review of wiretapping of subversives, and within a few years he was the decisive vote in favor of the liberal position on a whole host of civil liberties and civil rights issues.

By June of 1987 Lewis Powell was labeled by the American Civil Liberties Union, “the most powerful individual in America” and by the Reagan Administration and its conservative allies as the single biggest roadblock to their judicial revolution.

On criminal law issues, his vote shifted the Court to the side of law enforcement, in favor of the death penalty, narrowing the Miranda rule requiring that police warn defendants of their rights or the exclusionary rule prohibiting prosecutors from using evidence seized in violation of the Court’s complex rules limiting police searches. Although he voted the conservative line 80 percent of the time, in the remaining 20 percent he provided the critical fifth vote against weakening affirmative action, against overturning the controversial Roe v. Wade decision on abortion, and against permitting school prayer.

According to the American Civil Liberties Union, there were twenty major civil liberties decisions in the 1986–87 term of court on a 5–4 vote. Powell was in the majority on every one of them. However, nothing infuriated extreme conservatives any more than the fact that Republican-appointed justices, especially Justice Harry Blackmun, also appointed by Nixon, and Powell, provided the critical votes to uphold the Roe decision, as recently as June 1986.

The decades-old struggle by conservatives to end this judicial “tyranny” was to have succeeded at last with the opening of the new term of the Supreme Court in October 1986. President Reagan not only filled Chief Justice Warren Burger’s vacancy with conservative Antonin Scalia but elevated the Court’s most conservative member, William Rehnquist, to Chief Justice. The Reagan Administration, unlike its Republican predecessors, had engaged in a deliberate, indeed brilliant, strategy of carefully screening judicial nominees at all levels to implement its agenda in the courts. Never again would a Republican make the mistake of a Powell or a Blackmun.

Many conservative Court strategists, however, were disappointed with the Rehnquist Court. They had hoped that Rehnquist would use his position as Chief Justice more adroitly. The only real power the Chief Justice of the United States has to influence the development of the law is the authority to assign, either to himself or to another justice, the writing of the majority opinion of the Court, once the nine members have voted on a matter. The text of the opinion, joined in by the majority, can be as important as the result itself, because it becomes the authoritative statement of the law.

Under the practice of the Supreme Court, if the Chief Justice is on the losing side of the decision, the most senior member on the winning side determines who will write the majority opinion. Invariably then, on the controversial social issues that energized the conservatives—school prayer, affirmative action, abortion, or other civil liberties issues, where Powell swung the court to the Left—the Chief Justice of the United States was, for all practical purposes, not William Rehnquist but that nemesis of the far Right, William Brennan, the most senior liberal on the court.

Chief Justice Burger had been much more calculating than Rehnquist. He had deliberately voted with the majority so that he could control the opinion. Under Rehnquist, however, because Brennan either wrote the majority opinion or assigned it, liberals won even more sweeping victories than they had under the Burger regime.

Nothing was more galling to conservative movement lawyers. Bruce Fein of the Heritage Foundation furiously denounced the Court’s trend and Rehnquist’s inability to stem it: “If Rehnquist was a baseball manager, he’d have been fired in midseason. It’s been Brennan’s finest hour.” And Ralph Neas, executive director of the Leadership Conference on Civil Rights, and a primary anti-Rehnquist lobbyist, smugly declared, “The [Edwin] Meese Justice Department has failed miserably.”

But Supreme Court scholar, A. E. Dick Howard of the University of Virginia Law School, was prescient: “What this term shows” is that “over the next few years, without changes in personnel, it is going to take more than intellectual persuasiveness to alter the Court’s decision.”

A “change in personnel” was indeed about to occur the very next day. Potentially the most significant shift of power in recent jurisprudence was being discussed quietly over breakfast between Lewis Powell and his wife, Josephine. Powell explained that he would finally accede to her wishes and would tell the Chief Justice that he intended to resign.

On Thursday, June 25, Powell told the Chief he intended to announce his retirement the next day after the Court handed down its final opinions of the term. Rehnquist would respect the confidence and arrange for the President to be notified immediately before the public announcement in the morning.

On Friday morning the justices gathered in the anteroom adjacent to the courtroom to don their black robes. It is a tradition that they all shake hands each day before assuming the bench. Powell broke the news to his colleagues. Rehnquist had arranged for the President to be notified simultaneously. The justices solemnly took their seats to announce their final decisions of the term. At the end of the day’s session, the Chief announced the retirement with a personal note. The justices “shall miss his wise counsel in our deliberations, but we look forward to being the continuing beneficiaries of his friendship.”

The news spread quickly through Washington, both liberals and conservatives expressing concern over the next nominee. They knew the stakes would be high and the balance of the Court was the prize. As one conservative put it, “This is the last chance he [Reagan] has to leave any legacy whatsoever on social and civil rights issues.”

Within minutes of the announcement, the network of young conservative lawyers in the large gray offices of the Department of Justice at 10th and Pennsylvania Avenue were on the phone with each other.

Steve Markman, assistant attorney general for the Office of Legal Policy, thought to himself, Finally we would have the chance to change the direction of the court. He found an immediate and enthusiastic meeting of the minds with Mike Carvin, deputy to the primary legal adviser to the Attorney General. Powell’s successor, they agreed, should be Judge Robert H. Bork of the United States Court of Appeals for the District of Columbia.

Early in the Meese regime, a group had been established in the Justice Department for the purpose of screening potential Supreme Court nominees and formulating strategy for their selection. The group was chaired by William Bradford Reynolds of the Civil Rights Division and made up of many of the bright young conservative lawyers in the Department, including Markman, Carvin, Lee Lieberman, who later was to clerk for Scalia, and John Bolton, assistant attorney general for the Office of Legislative affairs, a former student of Bork’s at Yale. The group was enthralled with Robert Bork.

“No one,” explained Markman, “quite matched Bork in the pantheon of heroes of the conservative legal movement. [Liberals have] lots of Larry Tribes [liberal constitutional scholar Laurance Tribe of Harvard Law School], we’ve only got one Bob Bork.”

Bolton spoke with the same reverence about Bork. Both agreed that, in June of 1987, there was a clear consensus that it was Robert Bork’s turn. Bork had been passed over twice for the court by the Reagan Administration, in favor of Sandra Day O’Connor and Scalia—in part, according to Bolton, because of the political allure of nominating a woman and an Italian-American. Bolton and some of the others at Justice believed that Bork had been told by the White House that he would be next. That, of course, would only come to pass if President Reagan deferred to Reynolds and Meese, as he had in 1986 when Scalia and Rehnquist were chosen.

At the time Powell resigned, Reynolds and Meese were not in Washington, but in West Germany on official business. Bolton, Charles Cooper (Carvin’s boss), and Carvin were concerned about what might happen in their absence. In the aftermath of the Iran–Contra controversy that had plagued the Administration for most of the previous eight months, former Sen. Howard Baker, a well-known moderate, had been named chief of staff in the White House.

Things began to happen quickly. Bolton and Cooper were not at all certain that the “pragmatic” White House staff brought in by Baker would appreciate the opportunity that had presented itself or were prepared to implement the Meese Supreme Court strategy.

Bolton and Cooper, knowing they had to seize the moment, called Reynolds and Meese in West Germany and told them they had better get back to the States immediately—“to save the Bork nomination,” Bolton believed, “before the White House chickens out and names someone less controversial.”

Just as Bolton and Cooper feared, it was Howard Baker who broke the news to the President. The Chief Justice’s office had warned Baker to be ready for a call that morning. Baker was with the President in the Oval Office when the Chief called.

The White House issued a bland, noncommittal statement praising Powell for his service on the Court and stating that the President considered naming Powell’s successor “one of the most significant duties of my office.”

That night on the ABC evening news, a reporter summarized White House staff concerns that the President spend more time on nuclear détente, not on the Supreme Court nomination. It was a discouraging message to conservatives, precisely what many of them expected and feared from Howard Baker’s White House staff. The “pragmatists” in the White House had the priorities in exactly the reverse order. To conservatives the Supreme Court was much more important than détente, and if Baker was not willing to recommend that the President invest his political capital on a controversial Supreme Court nomination, there was less chance that Bork would get the nod from Baker. Reynolds and Meese needed to get back in a hurry.

*  *  *

Three thousand miles away at Los Angeles International Airport, Continental Flight 905 was touching down. On board were Chairman Biden of the Senate Judiciary Committee and his wife Jill, along with a traveling party consisting of Tommy Vallely, a Boston pol who had become a feisty but reliable traveling companion for Biden, and Ruth Berry, whose job as head of advance was to be sure that everything ran smoothly. Biden, forty-four, was not simply chairman of the Judiciary Committee but was seventeen days into a presidential-nomination campaign. In a few months the Iowa caucus and the New Hampshire primary would be on him.

As the local campaign staff approached the gate, Vallely sensed something was wrong. One of the earnest young Los Angeles aides told him softly, “Biden needs to call his office immediately. Justice Powell has resigned.”

Vallely turned to tell Biden. “I heard him,” Biden said seriously. “Tom, use that pay phone and get the office. I want to talk to Mark.” Vallely tried to get Biden into a private room, but the Senator refused.

Back in Washington, Larry Rasky, the campaign press secretary, and I were waiting for the call. The four hours between the Powell announcement and contact with Biden had been frustrating ones. We had been deluged with press calls, and we were certain he’d be ambushed by media at the airport. The implications of this for Biden’s campaign seemed obvious. Biden was not interested in talking to the gaggle of political experts who were part of his primary campaign—the “gurus” as he called them—who crowded around the secretary as she answered the phone.

Biden had been dubious from the start about running for President and chairing the committee. It took months to make the decision to run. When the Democrats retook control of the Senate the previous November, Biden practically begged Sen. Edward Kennedy not to move to the Labor Committee, but to exercise his rights under the seniority rules and take the Judiciary Committee so that Biden could focus on his run for the presidency. Indeed, up to the week before his announcement for President on June 9, Biden gave serious thought to not declaring.

Perhaps we should have anticipated this particular development, but we did not. It was Biden’s worst nightmare. The Supreme Court was closely divided 4–4 with one swing vote, Powell, especially on the issue of abortion. Biden would have to preside over the selection of his successor. Confirmation of Powell’s successor would ultimately become the Number I domestic priority of the President of the United States. None of the other candidates faced a challenge or an opportunity like this. It would be the ultimate test of presidential leadership for Biden, a test that could make or break his candidacy.

Although there would be plenty of national attention, the process would be time-consuming and incredibly distracting from the campaign. Furthermore, as Biden recognized instantly, the opposition would seize on his presidential ambitions and portray everything he said or did on the nomination as political.

Biden, Rasky, and I quickly reviewed the situation on the phone.

“Hello Senator, great news, huh?” Rasky said.

“Yep, just what we needed,” Biden responded ironically. “What’s the press saying?”

“They want to talk to you, and you’ve got a press conference scheduled at the NEA convention in about an hour.”

You could hear a discouraged sigh from Biden. “Great. What are they going to ask?”

“Everybody thinks Reagan’s going to announce Bork,” Rasky responded, “and they want to know about your endorsement of him in the Philadelphia Inquirer.”

Biden seemed puzzled.

I began to read to him from an interview with Inquirer political reporter Larry Eichel in the fall of 1986: “Say the Administration sends up Bork and, after our investigation, he looks a lot like another Scalia, . . . I’d have to vote for him.”

Biden interrupted: “I remember that now. I said ‘after an investigation’ and besides this is different.”

Although the problem may have been what Eichel had in mind when he asked Biden the question, the Senator was not thinking of a circumstance in which the balance of the Court was at stake and Bork nominated to fill that slot. Furthermore, at the time, Biden viewed Bork as similar to Scalia, who simply did not have an extensive record of writings and appeared in his testimony to be similar to Burger, whom he was replacing. Biden had made these very points in August 1986 when he voted for Scalia. He said at the time that, on the basis of the Committee’s hearing record and Scalia’s public record, he saw little difference between Burger and Scalia. “Therefore,” he pointed out, “I do not have undue concern about his impact and the impact of this appointment on the balance of the Court.”

However, he warned, “We should . . . proceed with extreme caution before approving the nomination of any individual whose appointment would fundamentally alter in any direction the balance of the Court. . . .”

I read his statement on Scalia back to him on the phone.

You could hear the relief in his voice: “Good, but this Inquirer thing’s still going to be a problem.”

He asked me to set up a conference call immediately with Philip Kurland, conservative constitutional scholar at the University of Chicago, Walter Dellinger of Duke Law School, Washington lawyer Ken Bass, and Floyd Abrams, the top First Amendment litigator in the country and a partner in a prestigious Wall Street firm. “I want to be brought up to speed quickly on Powell and Bork.

“Now,” Biden went on, “let me talk to whatever gurus are around, and you guys should hear this.”

The Senator was short and firm. He did not need for them to explain the implications of the day’s developments for his campaign. He wanted to deal with the matter at hand and did not want to talk about politics. It was absolutely essential that the campaign be segregated from the Supreme Court matter. Otherwise both efforts would be jeopardized.

The conference call took place later that afternoon. Bass summarized the last term and the role of Powell as the balance wheel. The ACLU had provided us with a list of twenty 5–4 decisions where Powell had made the difference. Bass and Dellinger explained the particular role Powell had played in frustrating the Reagan Administration’s agenda on the social issues.

“It’s not hard to figure out what’s going on here,” Biden said, “Meese and Reynolds want to win those cases, and they’re going to find someone who is reliable.”

“Tell me about Bork. You first, Phil.”

Kurland was very complimentary. But Biden became more concerned, as he began to focus on Bork’s attitude toward upsetting past decisions, his theory of stare decisis (the principle that Court decisions act as binding precedents). Bork would not be reluctant to reverse decisions with which he disagreed.

Dellinger and Abrams got into a long discussion of Bork’s attitude toward Roe v. Wade and the constitutional right to privacy.

Biden interrupted: “Look, I don’t think Roe is great constitutional law, but if this Administration is trying to put someone on the Court just to reverse that decision, they’re going to tear this country apart. But to tell you the truth, what concerns me more is what you fellas are saying about his view on the right to privacy. It really concerns me more than abortion.”

Bass responded: “Senator, we’re all just talking from memory, and besides it may not be Bork.”

Biden agreed and said that the only thing that was certain was that he had to be very careful what he said, that his statement should urge caution to the Administration.

Biden and Dellinger engaged in a lengthy discussion of the role of the Senate in the confirmation process. Biden kept pressing Dellinger about precedents in history in which the Senate had attempted to advise the President on nominees before they were sent to the Senate. Dellinger mentioned several, including one involving President Hoover, Sen. William Borah of Idaho, and Justice Cardozo.

“Look, we’re not looking for a fight here. I’m going to call Howard Baker and ask for consultations on nominees, and here’s what I want my public statement to say.”

The statement he outlined focused primarily on the qualities he felt the President should seek in a successor to Powell. We felt that, without mentioning him, it excluded Bork. We did not realize it at the time, but we had stumbled upon a formulation which framed the debate over the nomination to our advantage.

The statement read in part:

I hope that the President will nominate a man or a woman who is superbly qualified, who comes to the bench with an open mind—someone, in short, in the mold of Lewis Powell. . . .

A major issue upon which this nomination could turn is whether the nominee would alter significantly the balance of the court. As I pointed out when the Committee considered the Scalia nomination last year, the balance issue is an important consideration. That is truer today than at any other time in recent history. For when we fill this vacancy, this one nominee—more than any other justice—could decide the course of our jurisprudence well into the next century.

Justice Powell has been the decisive vote in a host of decisions in the past 15 years relating to civil rights and civil liberties. The scales of justice should not be tipped by ideological biases. I will resist any efforts by this Administration to do indirectly what it has failed to do directly in the Congress—and that is impose an ideological agenda upon our jurisprudence. . . .

In light of the special role played with such distinction by Justice Powell as the deciding vote on so many issues of tremendous importance, I will examine with special care any nominee who is predisposed to undo long-established protections that have become part of the social fabric that binds us as a nation.

We were not prepared to distribute the statement to the press until around 6:00 P.M. Vallely had canceled the press conference in Los Angeles. The networks, which all had their cameras there, were furious. The print media was impatient. They almost all focused immediately upon the balance language, and the call to choose someone in the mold of Powell.

The ACLU had managed to get their list of twenty 5–4 decisions to every major media outlet. That, plus the fact that most of the legal correspondents had been in the midst of their wrap-up pieces on the last term of the Court, focused most of the stories on the implications of Powell as a swing vote being replaced by a Reagan nominee who might shift the balance.

The headlines the next day told the whole story. Almost every major daily saw the story just as the New York Times did: “Powell leaves high court; Took key role on Abortion and on Affirmative Action; Opening for Reagan; President gains chance to shape the future of the courts.”

Once the national media focused on the balance question and whether it would be shifted, the next obvious question concerned the intentions of the Administration and, more important, the views of the person to be nominated.

On June 27, many of Bork’s allies must have read those headlines and thought to themselves, That’s exactly what we want to do—in the words of the Times, to create a “new balance” on the court. But they realized they had one big hurdle to cross with their “friends” in the Administration, before the issue would even be drawn with their adversaries in the Senate.

Their choice, Robert Bork, might not yet be Ronald Reagan’s choice, and he almost certainly was not yet Howard Baker’s.



CHAPTER 2


IT WILL BE BORK

[image: images]

WITHIN AN HOUR of the Powell announcement, John Bolton was on the phone to me. As the Justice Department’s primary lobbyist, it was his job to stay in close contact with the Senate Judiciary Committee through me. Usually Bolton is cautious, but not in this conversation: “It will be Bork. The only thing that’s holding it up is that Meese is out of the country. As soon as he gets back, I’m sure we’ll announce Bork.”

I immediately thought of the Philadelphia Inquirer quote. “I hope you guys haven’t misunderstood Biden’s Philadelphia Inquirer statement. Don’t assume he’ll support Bork.”

Bolton acted unconcerned.

I continued to press, “Look, the groups will pull out all the stops on this one, especially if it’s Bork. It will be Armageddon. You ought to go slowly here.”

Bolton hesitated, then he responded curtly: “Let’s keep in touch.”

Although Bolton acted confident on the phone, he knew that, “every day that passed without Bork being named worked against him.”

Even with Meese back, Bork was going to face an uphill battle with “pragmatists” in the White House. As one Justice staffer pointed out, to the extent that Bork was identified with Meese, it hurt Bork’s chances both in the White House and on the Hill. “Because of Iran–Contra and various conflict-of-interest charges, Meese was considered a liability.”

Indeed, Meese was aware of the risk of any candidate becoming too closely identified with him. For example, on Sunday June 28, Meese addressed a gathering at Chautauqua, New York, and was confronted with laughter when he said the Administration would use no ideological litmus test in the selection of Powell’s successor. He was cautious in not speculating on individual names when he appeared on the Brinkley show on Sunday, in part, so as not to identify any candidate as his. Meese would become angry early in the week when Bork was increasingly portrayed as his choice.

Besides, as the Justice staffer pointed out, “Meese was not the best bureaucratic infighter, although he had a better average on [pushing through conservative] judicial nominations. We were really concerned about the Bork situation.”

They had reason to be.

Howard Baker was troubled about what he, and others who knew the Senate better than Meese, called “confirmability.” As one White House aide put it to the New York Times on Sunday, “For the first time, a nominee will have to go before a body not controlled by your party, so you have to take extra-special care that the appointment is confirmable.” On Sunday Senate Republican Whip Alan Simpson, a loyal proponent of Reagan judicial nominees, made it clear on CBS’s “Face the Nation,” where he came out on the confirmability issue.

Simpson warned young conservatives in the Administration to be realistic. They ought to “consider the issue of confirmability through a Democratically controlled Senate. That’s called real life in Washington—that is real life.”

By Sunday morning, the struggle within the Administration over who would control the selection process was front-page news in the New York Times. Justice Department spokesman Terry Eastland announced, “The Attorney General is the President’s chief adviser in this area.” However, according to the same reporter, a senior White House official “maintained that . . . [Howard Baker] would take personal charge of the selection of a nominee to succeed Justice Powell. . . .”

The White House made it clear that Mr. Baker as a moderate probably would seek a like moderate such as Mr. Powell or Justice Harry A. Blackmun.” By the end of the weekend, “Whispers spread [presumedly from the White House] about Bork’s age [sixty], weight and heavy cigarette smoking.”

In Los Angeles on Saturday, Chairman Biden attempted as best he could to maintain his campaign schedule—a tight round of fund-raising and political meetings with key California supporters. But the Supreme Court nomination was beginning to take over his campaign.

He had two goals for the day; one was to learn as much as he could about Bork, and the other was to get in touch with Baker as soon as possible to persuade him to consult about Powell’s successor. It was essential to head off a confrontation, especially on a Bork nomination.

When Tommy Vallely placed the call for Biden on Friday afternoon, Baker’s White House office knew immediately Biden was calling about the Powell resignation. Baker had already left for his home in Tennessee, but his staff would track him down for Biden. When Biden and Baker finally connected the next day, Biden spoke comfortably and candidly with his old colleague. Baker was immediately receptive to the notion of consultations. Biden made it clear that he hoped that the President would use Powell as a model for selection of his successor. Baker and he did not specifically speak of Bork.

Biden was determined not only to send a confidential message through Baker but to continue to hone his public message—the essence of his first statement on the Powell resignation on Friday afternoon. Sunday morning on “Face the Nation,” and in an interview with Garrick Utley on the “NBC Nightly News” that evening, Biden said that the advice he was giving the President was “to try to pick someone in Justice Powell’s mold—to pick a conservative who is open-minded and moderate in [his] instincts, one who is a persuader, one who is not an ideologue.”

We had no conscious strategy at the time, but the formulation Biden had stumbled upon in his first statement on Friday night was beginning to take hold in the national media. On Saturday and Sunday, the editorial pages of the New York Times and the Washington Post gave the same advice to the White House. The President should be seeking someone in the mold of Justice Powell.

Biden added on “Face the Nation” that if the President rejects this advice and chooses “someone who has a predisposition on every one of the major issues, the social issues, and wished to move the Court in a direction where it was twenty or twenty-five years ago,” the Senate would resist. The Los Angeles Times agreed in an editorial that same day.

Biden’s performance on “Face the Nation” enraged the Right. Monday morning’s headline in the conservative Washington Times said it all: “CONSERVATIVES ERUPT AS BIDEN SETS PURITY TEST.”

One called upon Democrats to consider removing him as chairman because he was imposing “an ideological litmus test.” The conservative strategy was to take the “mold of Powell” argument and make Bork critics appear silly, shallow, and politically partisan.

Patrick McGuigan, at the conservative Free Congress Foundation, complained, “What do they want to do, clone Lewis Powell? That’s silly. It will be up to liberals to explain what their justification is for opposing a qualified man or woman who seeks merely to apply the law.” The Wall Street Journal, in the first of many scathing editorials, condemned Biden for seeking personal and partisan advantage for the benefit of his presidential campaign. White House spokesman Marlin Fitzwater made similar charges.

Republicans also sought to create a little political heat at home in Biden’s Delaware. An old Delaware political rival of Biden’s, Republican former Delaware governor Pete Dupont, also a candidate for President, would be the most frank: “Joe has clearly made confirmation a part of his presidential campaign and that’s not right. I hate to see a job so important as this being used as a pawn in a presidential campaign.”

Meanwhile activists on the Left were also beginning to gear up. Much of what they would do helped Biden’s ultimately unsuccessful effort to seek a moderate choice by Reagan. Some of it damaged that and much of what the anti-Bork Senators attempted to do for the next four months. During this period the activists were not consulting with Biden or his staff.

By Sunday, Ralph Neas, who as executive director of the Leadership Conference on Civil Rights had coordinated civil rights group opposition to Rehnquist the year before, toughened his stand on the selection of a successor to Powell. The White House was drifting toward Bork, and Neas, hoping to head that off, sought to make it clear that in doing so they were heading toward a collision with the civil rights community. “The Bork nomination, or that of anyone who would jeopardize the civil rights accomplishments of the past 30 years, would most likely precipitate the most controversial and confrontational legislative battle of the Reagan years.”

By the end of the weekend, journalists recognized that a Bork nomination was almost inevitable. Neas and the rest of the civil rights activists in the city were fighting a determined but uphill battle against Bork in the press. Neas seized upon a 1963 article by Bork in the New Republic, criticizing the Kennedy Administration’s legislation to desegregate public accommodations.

Some elements of Neas’s coalition were not nearly so diplomatic in their pronouncements. They intended not only to threaten the White House but to take on Biden as well. Kate Michelman of the National Abortion Rights Action League (NARAL) continued to focus on abortion and threatened “an all-out frontal assault to knock the nomination out of the water” if Bork was named.

Although Michelman bragged that she was sending the same message to Biden, there was actually little, if any, direct communication between those groups and Biden before Bork was selected. Neas had seen a copy of Biden’s statement upon the Powell resignation, and listened to him on “Face the Nation,” where he made it clear that he did not feel bound by the Philadelphia Inquirer quote. Neas was satisfied that Biden was doing all in his power to head off a Bork nomination.

Kate Michelman was obviously not satisfied. Nor was Estelle Rogers, director of the Federation of Women Lawyers. On the day Powell resigned, she had condemned Biden for his Inquirer quote, called on him to retract the statement, and, she added sarcastically, to “take time from his busy schedule to exercise the kind of leadership we expect from the chairman of the Senate Judiciary Committee. If he can’t, he’d be wise to think carefully about resigning the chairmanship.”

By Sunday the Supreme Court had almost completely enveloped the Biden campaign. Biden’s chief fund-raiser, Ted Kaufman, was traveling with Biden in California and was intending to take him to Wisconsin for important meetings on Sunday. “We barely made the fund-raising events in California, and the Senator insisted on canceling the whole Wisconsin trip to do ‘Face the Nation’ and the other press events.”

Kaufman was more than just a fund-raiser for Biden. He had been his closest political confidant for over a decade and agreed with Biden that his highest priority was the Supreme Court controversy and that his next most important was preparing for the Democratic candidates’ debate in Houston on Wednesday. “The candidates had been slugging it out in Iowa and New Hampshire for six months to a year. Outside of a few big-time activists and money people . . . no one knew about these candidates. Houston was the first nationally televised event in the [primary] campaign. It was critical that Biden do well there.”

Paul Tulley, the political director for the Dukakis campaign, agreed: “It’s the most important event since Gary Hart dropped out of the race.” A spokesman for the Public Broadcasting System estimated that over 10 million households would tune in on Wednesday night.

Biden, a student of past presidential campaigns, had insisted in strategy meetings during the past two years that he would carefully prepare for his debates. He pointed out that one reason that Kennedy had “won” the Kennedy–Nixon debates in 1960 was that Nixon had not taken time to rest before the debate after an exhausting campaign swing to Alaska and the Northwest.

The plan was for Biden to go to Chicago for two days after the Wisconsin trip, to have substantive briefings in a hotel, to arrive in Houston on Tuesday afternoon and relax there for a full twenty-four hours before the debate the next evening. What Biden faced in the next few days made Nixon’s challenge in 1960 seem tame by comparison.

First, Biden and his staff was almost completely distracted by stratagems for heading off the Bork selection and avoiding a confrontation with the White House over the Supreme Court. Staff briefings for the debate had hardly begun on Monday morning in a hotel in Chicago when Sen. Strom Thurmond, the ranking Republican on the Judiciary Committee, called. It was “essential” that he talk to Biden about the Powell vacancy.

Thurmond and Biden had an excellent working relationship. It is hard to imagine two men of more divergent style and political philosophy. Thurmond was almost twice Biden’s age, and his conservatism made the moderate Biden look like an extreme liberal. But in his own way Thurmond was a pragmatist, like Biden. There was genuine affection between the two men, which had contributed no small part to the smooth running of the committee for the previous six and a half years and the enactment of hundreds of pages of legislation in the criminal justice field, which they had coauthored.

Thurmond immediately got Biden’s attention: “Joe, you and I can name the next Supreme Court Justice.”

“You can bet I’d like to do that, Strom. I’m not looking for a fight with the Administration.”

“I know that, Joe. I’ve heard about your conversation with Howard [Baker], He wants to talk to both of us.” Biden could almost anticipate the pitch. “Joe, you and I should get behind Judge Wilkins for the Court. You remember he helped you out on the death penalty at the Sentencing Commission.”

“I remember, Strom.”

Judge William Wilkins, a former Thurmond staffer, was a member of the United States Court of Appeals for the Fourth Circuit. He had been named chair of the federal sentencing commission, created to propose uniform sentencing guidelines for federal judges. In early 1987, in a clever move to outwit death penalty opponents in the Senate, the Meese Justice Department had persuaded several members of the commission to propose capital punishment as one of the sentences. Death penalty legislation—Thurmond’s and Meese’s Number 1 legislative priority—had been stalled for years by liberal filibusters. Wilkins, an advocate of the death penalty, recognized, however, that such a move was clearly contrary to the intent of the commission’s charter. He courageously cast the decisive vote against the proposal.

Thurmond continued to press: “Joe, we need a Southerner on the Court. Powell was a Southerner, and Wilkins is perfect.”

“Strom, I’ll have to have my staff quickly check out his background, but I’m interested in pursuing it. . . . Let me have Diana [Huffman, the committee staff director] talk with Dennis [Shedd, the minority staff director], and get some background material on Wilkins.”

The staff was enthusiastic—maybe we could dodge this bullet. But Biden warned us, “Look, if this guy really is like Powell, a Southern moderate . . . it may not be enough to convince Reagan to let down Meese and the conservatives.”

Dennis Shedd was very forthcoming, and the material he gave Huffman was benign. A quick review of his judicial opinions demonstrated that Wilkins’s action in the death penalty controversy was very much in character. He was indeed a conservative, but one who was moderate in demeanor, a pragmatist who sought the consensus position. Shedd agreed. He was exactly what we were looking for, but when pressed, Shedd acknowledged that Biden was probably right. Even with Thurmond supporting him, Wilkins would not be acceptable to Meese and therefore Reagan.

After the Thurmond call, the staff and Biden settled back into an intensive, substantive discussion of the issues. Biden was a fast study and quickly absorbed what he needed from the staff that afternoon. However, the next morning, when the staff’s political pollster and strategist, Pat Caddell, began to discuss the campaign message, Biden became visibly angry. He resisted Caddell’s idea of basing the campaign on aggressive populism. This argument over the direction of the Biden campaign message had been ongoing for a month, and the candidate was getting impatient with such disagreements barely twenty-four hours before his first national debate.

The argument was interrupted by a call from Howard Baker: “Joe, this thing’s moving pretty fast. You’d better get down here.”

“Howard, I thought we were going to talk first.”

“We are, but we better do it this afternoon.”

“I’ll be there in a few hours.”

Biden hung up and turned to Vallely. “We’ll have to charter, and I’ll just continue the briefing on the plane.”

It was not even worth raising the Wilkins possibility. Clearly “things are moving quickly” meant the Bork juggernaut was out of Baker’s control, assuming he even wanted to control it.

The press consistently listed other candidates—Clifford Wallace, a member of the Ninth Circuit Court of Appeals, and Sen. Orrin Hatch, a conservative Republican member of the Judiciary Committee—but they, like Wilkins, were not real contenders. The only real candidate was Bork.

Bork’s partisans at the Justice Department saw the process of consultations with Biden and Thurmond as an effort by Baker to kill the Bork nomination. One Justice official explained, “We saw the consultation process as a means by which Baker could make the case against Bork that there was too much opposition on the Hill.”

Dennis Shedd agreed with his friends at Justice. Every delay hurt Bork’s chances and assuming Wilkins was not going to make it, Bork should. Through staff he urged several conservative Senators to call the White House and insist that Baker not give in to Biden.

Sen. Charles Grassley, a conservative member of the committee, warned the President not to be “turned around by the Democrats,” and Sen. Gordon Humphrey cautioned the White House against “preemptive capitulation.”

Conservative activist Richard Viguerie put the onus directly on Baker: “The eyes of all conservatives are on Howard Baker. If conservatives lose the Supreme Court, we will hold Baker responsible, and he will bear that mark on his forehead for the rest of his life.”

Many inside and outside the White House saw the Powell vacancy as presenting more than just an opportunity for President Reagan to implement his social agenda in the Supreme Court. In the wake of the Iran–Contra controversy, pundits in Washington were beginning to look seriously upon Reagan as a lame duck. On Sunday a lengthy story appeared on the front page of the New York Times, which openly discussed that prospect. However, many in Washington argued that a successful battle against liberal Democrats to fill the Powell vacancy could significantly rehabilitate the President’s fading image. It was an issue on which Reagan needed to win.

Senator Humphrey predicted, “If Ronald Reagan is looking for an issue to regain the initiative—and he’s dead in the water because of the Iran–Contra business—this is it. He’s either going to get a conservative on the Court or the Republicans will cream the Democrats in 1988 because of the political fallout.”

Although it is not surprising that Gordon Humphrey should make such enthusiastic predictions, it is surprising, in retrospect, that many of the most respected journalists seemed to share this optimistic view of Bork’s prospects. David Broder, the Washington Post’s premier political reporter, concluded that “the Powell vacancy is sheer bliss for Reagan. . . .” The Detroit Free Press predicted “There is little evidence that Democrats will mount a major fight against [Bork].” James Reston of the New York Times suggested that almost “any respectable conservative on Mr. Meese’s short list will undoubtedly be confirmed.”

Baker and Meese spoke over the weekend and agreed to meet on Monday. Meanwhile White House counsel A. B. Culvahouse would compile a list of ten names, which Meese, Baker, and Culvahouse would cull down to five names to present to the President.

When they finally met on Monday morning, Baker professed “bewilderment” at news reports of his “displeasure” with a Bork nomination. Baker was not going to attempt to block the Bork nomination. At that point the effort to name Bork literally became, as conservative political columnists Evans and Novak described it, the Bork Express.

Perhaps Baker believed the predictions made by many in the national media that Reagan could win any nomination fight, especially if the only issue was ideology. The only serious ethical allegations against Bork concerned his role in the Saturday Night Massacre.

In 1973, as Nixon’s Solicitor General and third ranking member of the Justice Department, Bork had agreed to execute the president’s order to fire Watergate Special Prosecutor Archibald Cox over the so-called White House tapes. He did so after the top two ranking officials, Attorney General Elliot Richardson and his deputy, William Ruckelshaus, refused to carry out Nixon’s order and resigned.

Elliot Richardson was at the White House on Monday, the day Meese and Baker were to meet. Richardson reassured Baker’s staff that he would defend Bork’s action. With Richardson’s statements and subsequent testimony on the judge’s behalf, the Saturday Night Massacre allegations were essentially mooted.

By the end of that meeting, Bork was the next nominee to the Supreme Court unless he met determined and effective opposition on the Hill. Baker and Meese would take a pro forma list of nominees up to share with Biden and the Senate leadership.

As he flew from Chicago to Washington, Biden continued with intensive debate preparation for Houston. Tom Donilon and David Rubenstein, two Democratic Washington attorneys with extensive experience gained in preparing Pres. Jimmy Carter and 1984 Democratic nominee Walter Mondale for debates, discussed substantive answers and debate strategy with Biden and his chief domestic policy aide, Liz Tankersley, and chief foreign policy aide, John Ritch.

When he landed, Biden was met by a police escort. He was already late for the meeting. It was impossible to talk with the noise of the siren blasting as we raced for the Capitol. We were deep in our own thoughts. This was the last chance to head off a confrontation with the President, which no one in the Biden organization desired, least of all Biden.

The meeting was in Majority Leader Robert Byrd’s ornate conference room immediately adjacent to the Senate floor. It was to be a “principals only” meeting. Staff waited anxiously outside the room with a small group of reporters.

In the meeting, Meese and Baker presented Biden and Byrd with a list of ten nominees, appropriately sprinkled with blacks and women. Some names were included only to make the list appear bipartisan. Carter Administration Solicitor General Wade McCree, a black, and Democratic Sen. Howell Heflin were on the list but neither was being seriously considered by the Administration.

Biden and Byrd went down the list one by one. For the most part, Byrd deferred to Biden while Meese listened passively. Biden did not recognize some of the names. In each case Baker pressed Biden for a response. When they got to Bork, it was clear they had reached the real purpose of the meeting. Baker kept drawing Biden out.

“What’s the problem with Bork, Joe?”

“I just don’t understand why the President would want to raise the Watergate issue in the aftermath of this Iran–Contra thing.”

Meese responded quickly, “The Saturday Night Massacre’s not a problem. He’ll be able to handle that.”

“You’re not going to have a problem from me on that score. If that was going to be the issue, I would have voted against him for the Court of Appeals. But you don’t seriously believe that other Democrats will hang back on that issue?”

Meese responded again: “We can handle that.”

Baker pressed on: “What is the problem, Joe?”

“His views. I’m worried about where he will take the Court.”

Neither Meese nor Baker responded. Baker turned to Byrd: “Bob, will you oppose him?”

“No.”

Biden was angry at Byrd. He interrupted, “If you go ahead with Bork, it’s going to be a long summer.”

Meese and Baker were satisfied as the meeting broke up. They had not asked Biden directly about what he would do on Bork, but it should have been obvious. But then again it did not seem to matter to them, for surely the most important piece of intelligence they picked up was that Biden was essentially on his own. Byrd did not intend to be part of any effort to block a Bork nomination. Byrd surely represented enough Democratic votes to deny Biden a majority against Bork.

From that moment on, the die was cast for a Bork nomination. Biden sensed it, but he thought he would have at least forty-eight hours to make it through the Houston debate the next night. Once Bork was the nominee, it would be difficult to concentrate on anything else.

At 11:30 P.M. on Tuesday night, Biden campaign manager Tim Ridley called me at home. He often got the earliest version of the next morning’s Post. He read me David Broder’s Wednesday column word for word:

Biden is really under the gun, facing a test he cannot afford to lose. If Reagan sends up a first-rate conservative, Biden can conceivably choose to play the statesman and escort that person to confirmation, while making it clear he does not endorse the nominee’s views. But, if Biden sets out to defeat the president’s choice, he had better line up his votes. He has drawn some criticism for inept generalship on the 1986 Manion nomination. [Biden’s effort to defeat extreme conservative Daniel Manion to serve on the Court of Appeals fell one vote short after several Republicans changed their vote when pressured by the White House.] To have a Democratic Senate confirm a Supreme Court justice he had vowed to defeat would leave Biden hanging out to dry.

That’s a fight the president will enjoy. . . .

Ridley cleared his throat nervously. “Nothing like a high stakes game, huh, Mark?”

“God, let’s hope it’s not Bork. Joe hasn’t said a thing to me, but you and I both know that he’ll oppose him.” In a classic case of wishful thinking, I assured Ridley that they would not announce anything for another day or so.

“Well, let’s worry about this after the debate.”

For the second time in less than a week, Biden’s future was being decided while incommunicado in an airplane, this time en route to Houston. The White House courtesy call came to the Biden staff a mere hour before the public announcement.

It was a madhouse in Houston, where campaign Press Secretary Larry Rasky and Tommy Vallely awaited Biden. They were already deluged with press requests. Rasky and Vallely agreed with Tom Donilon, who was playing an increasing role in the Bork strategy, that Biden had to meet with the press when he got to Houston.

Instead of a full day in advance to rest and relax, Biden was arriving a mere five hours before the biggest event thus far in the campaign. The last thing Biden would want to do would be to meet with scores of reporters a few hours before the debate.

Tommy Vallely watched the President’s announcement of the Bork nomination on the TV in the limousine as he went to the airport to pick up Biden. He was not prepared for Biden’s angry reaction.

Vallely took Biden into a holding room as soon as his plane landed: “You’ve got to meet with the press.”

“Says who?” snapped Biden.

“Rasky and Donilon.”

“Didn’t you arrange for me to go to a gym so I can work out?”

Vallely was confused. “Yes, but . . .”

“Well, I’m going to the gym.”

Vallely wanted to keep talking, but Biden started for the door. Vallely and the rest of the advance party followed.

Biden eventually relented, spending hours of precious debate prep and relaxation time with endless press interviews.

That night and the next morning, the pundits gave Biden only moderate grades for his performance in the debate.

There seemed to be a consensus among the “experts” over who “won” the debate. Apparently oblivious to what was going on with the nomination and Biden’s role in it, the experts decided that for some reason Biden seemed distracted.

As I watched the debate that evening with Ridley and the campaign staff, I had trouble concentrating as well. I kept thinking about an incident a few days earlier.

Early Monday morning, June 29, I was standing in the kitchen of my house, taking one last look at the Post before going to the office. The phone rang. Marianne Baker, Senator Biden’s personal secretary, got right to the point: “The Senator just called. He’s on the road, and he wants you to return a call from Dean Guido Calabresi from Yale Law School.”

Calabresi was gracious and eloquent. After the small talk about mutual friends on the Yale faculty, he began to talk about his friend and former colleague Robert Bork. He made a persuasive case for Bork. He hoped Biden would keep an open mind and not veto the name if consultations with the Administration did take place.

He focused on the Saturday Night Massacre. I agreed that, contrary to conventional wisdom, Bork’s involvement in the incident should not, and probably would not, play a major role in his confirmation but that his judicial philosophy would. I warned him, though, that a Bork nomination and a fight over judicial philosophy was not necessarily good news for his friend.

Calabresi did not respond.

Then with a sense of sadness, indeed dread, I realized that a Bork nomination was just as bad for Biden. Although I could not tell him exactly how, or why, I told Calabresi, “A Bork nomination is going to be bad for your friend Bork and my friend Biden.”



CHAPTER 3


POLITICS IN THE ARISTOTELIAN SENSE

[image: images]

IN 1981 RONALD REAGAN faced the prospect of filling his first vacancy on the Supreme Court. With the resignation of Justice Potter Stewart, Reagan decided to fulfill his campaign promise to place the first woman on the Supreme Court. By July 1, 1981, the Justice Department had narrowed the list down to four women.

The President was immediately charmed by the fifty-year-old Sandra Day O’Connor when he interviewed her in the White House. Forces on the Left and Right were focused almost entirely upon the impact she would have on the Roe decision. At that point the Pro-Choice majority on the court was a reasonably comfortable 6–3. Reagan asked the prospective nominee how she felt about abortion. O’Connor responded that, although she deplored the practice, she would not let her personal views influence her vote. Apparently hers was not unlike the position that Biden and Kennedy took on the question, opposing the practice personally but not wanting to impose their views on others.

O’Connor’s response clearly did not bother Reagan, for he nominated her on July 7 without even interviewing the other three candidates. Although they probably did not know of her conversation with Reagan, O’Connor, as an Arizona state senator, had sponsored legislation which seemed to Reagan’s right wing allies as proabortion. Moral Majority president Jerry Falwell warned that “good Christians” should be wary and along with the National Right to Life Committee opposed the nomination.

Reagan’s support of a constitutional amendment to reverse the Roe decision had been critical in gaining right wing support in the 1980 election. However, his opposition to abortion was obviously not the central animating vision of his presidency. Early in his governorship of California, he had signed one of the most liberal abortion laws in the country, and once he became President, although he did address the annual Pro-Life national rally in Washington, he would only do so by telephone to avoid appearing on television with antiabortion leadership.

Despite his obvious personal ambivalence about abortion, to Reagan’s allies on the Right, the presidential election of 1980 and especially Reagan’s reelection in 1984 were victories for a new, more conservative jurisprudence, especially a reversal of Roe. The 1980 Republican Party platform called for the appointment of judges who “respect traditional family values and the sanctity of innocent human life . . . [and] who share our commitment to judicial restraint.”

Bruce Fein, who had served in Reagan’s Justice Department, explained that “judges wedded to the doctrine of judicial restraint” were judges “who reject the idea underlying the Supreme Court’s decrees on abortion, school prayer, civil rights and criminal law: that the judicial power of interpretation is not confined to carrying out the intent of our constitutional authors.”

Reagan’s stated objective was to reverse Supreme Court decisions outlawing school prayer and legalizing abortion. Although Reagan may not have seen it as good policy upon which he would stake his presidency, he definitely saw it as good politics.

In calling for a school prayer constitutional amendment in his State of the Union address in 1983, Reagan argued that “God should never have been expelled from America’s classrooms in the first place.” In his 1984 State of the Union address, he called for a “positive solution to the tragedy of abortion,” by which he meant a constitutional amendment overturning the Supreme Court’s decision in Roe v. Wade. He continued his case for a school prayer constitutional amendment: “If members of Congress can begin each legislative day with prayer, then why cannot the freedom to acknowledge God be enjoyed again by children in every school across this land?”

Five days later he opened his 1984 reelection campaign with a speech to conservative religious leaders calling for antiabortion legislation. In August at a prayer breakfast, he argued that “politics and morality are inseparable—and as morality’s foundation is religion, religion and politics are necessarily related.” He went on to accuse school prayer opponents of “attacking religion.” “They are doing it in the name of tolerance, freedom and open-mindedness. Question: Isn’t the real truth that they are intolerant of religion?”

He did not dampen his rhetoric in the second term. In January of 1986 he told an antiabortion rally that he would “work together with members of Congress to overturn the tragedy of Roe v. Wade.” On February 5 in his State of the Union, he made a dramatic case for his constitutional amendment: “We are a nation of idealists, yet today there is a wound in our national conscience. America will never be whole as long as the right to life granted by our Creator is denied to the unborn. For the rest of my time, I shall do what I can to see that this wound is one day healed.”

Despite the florid rhetoric and the high expectations, most important legislative initiatives on the social agenda died in Congress during the Reagan years. In August of 1982, Sen. Jesse Helms of North Carolina abandoned his effort to pass antiabortion and school prayer legislation in the face of a filibuster. In June of the next year, the Republican-controlled Senate defeated a constitutional amendment on abortion 49–50, eighteen votes short of the necessary two thirds of the Senate. In March 1984 the Senate voted down a proposed constitutional amendment to allow organized, recited prayer in the public schools 54–44, thirteen votes shy of the necessary two thirds.

By the spring of 1984 conservative activists were publicly expressing their disappointment. James McClellan, a former key Judiciary Committee staff aide to the late John East, an extreme conservative Republican from North Carolina, commented, “It is a melancholy fact that, in spite of the campaign rhetoric and the Republican Party platform of 1980, which held out hope of judicial reform, nearly all of the Supreme Court doctrines and decisions which brought us to our present state of affairs remain securely intact.” They increasingly began to blame the pragmatists in the Congressional Affairs office in the White House. Paul Weyrich argued that senior White House aides were simply not committed to Ronald Reagan’s social agenda. Of course, the real question was whether Ronald Reagan was committed to Ronald Reagan’s social agenda.

In the first term, even conservative Reagan political strategists, like Lyn Nofziger and Patrick Buchanan, believed it would be a mistake for the President to expend political capital on what they considered a hopeless cause. Nofziger argued that “people forget that Ronald Reagan is a practical politician, as well as a zealot, on some issues. And he knows you’re not going to shove that stuff through Congress no matter how much he wants it, certainly not with the makeup of Congress today. Other things, like taxes, the budget and summits, have superseded the social agenda, and they always will.”

Moderate Republicans agreed. For example, then Congressman, now Secretary of Defense, Richard Cheney of Wyoming observed, “I can’t think of anything that would have been more divisive up here or created more difficulty for other parts of the program than for the Administration to push repeatedly, for example, on abortion.”

There was a consensus among conservatives and moderates alike that the absence of direct White House, indeed presidential, involvement helped opponents to defeat Reagan’s legislative program on the social agenda. Sen. Richard Lugar, a moderate Republican from Indiana, explained, “Clearly nothing beats calls coming from the President and his own hands-on intervention.” That simply did not happen on the important votes on the social agenda legislation. The President saved the personal lobbying, a task he enjoyed and excelled at, for his tax, budget, and defense initiatives.

By March 1986, well into the second Reagan term, the Administration was beginning to lose its credibility with the conservative community. Richard Viguerie, conservative direct mail wizard, remarked, “Our expectations were dashed early in the first Reagan Administration. Pat Buchanan had said, ‘Boy, wait ’til we get by the reelection, we’re gonna really hump for those issues,’ but we didn’t really believe that song and dance.” Other conservatives had been more willing to see the defense buildup, and cutting taxes had a higher priority but a promise had been made that with the reelection the priorities would be switched.

During Ronald Reagan’s first term, White House counselor Edwin Meese was the “major point of contact” for the conservative groups in the White House. So his nomination by Reagan to be Attorney General in 1984 was not warmly received by many Democrats and other progressives in the Senate. His confirmation was delayed for over a year because the Judiciary Committee’s initial investigation had uncovered alleged ethics violations, and an independent counsel was appointed to resolve the charges.

Once confirmed in early 1985, however, Meese embarked on an ambitious program to break the stalemate on the conservative social agenda. Recognizing that the legislative approach was probably stalled, the Meese strategy consisted of three elements: First, as Attorney General he would advocate a new philosophical framework for the conservative agenda, which he would label the jurisprudence of “original intent.” Second, this new jurisprudence would provide the framework for the department’s advocacy of conservative law reform in the federal courts at all levels, especially at the Supreme Court, through the Solicitor General’s office. Third, the Department of Justice would continue to spearhead the careful judicial selection process begun early in the first term to assure that Reagan Administration nominees adhered to this jurisprudence of original intent.

Meese first articulated his jurisprudence of original intent in a speech to the American Bar Association in July 1985: “A Jurisprudence of Original Intention . . . reflects a deeply rooted commitment to the idea of democracy. . . . It has been and will continue to be the policy of this Administration to press for a Jurisprudence of Original Intention. In the cases we file and those we join as amicus, we will endeavor to resurrect the original meaning of constitutional provisions and statutes as the only reliable guide for judgment.”

In this and subsequent speeches, he went on to explain that this new jurisprudence required a reexamination of such fundamental jurisprudential notions as the “incorporation doctrine.” Since 1925, the Supreme Court has been engaged in a process of applying each of the Bill of Rights to state and local governments by “incorporating” them into the due process language of the post-Civil War Fourteenth Amendment. Obviously, if that doctrine could be abolished, the Right’s social agenda could be accomplished immediately, because the Bill of Rights protections would not apply to state and local government.

As to the incorporation doctrine, Meese complained, “Nothing can be done to shore up the intellectually shaky foundation upon which the doctrine rests. . . . [It is] politically violent and constitutionally suspect.” Meese soon backed off his critique of the incorporation doctrine, saying that he has no “particular quarrel at this stage of the game with what the Court has done in the intervening [years since 1925].”

However, Justice Department spokesman Terry Eastland conceded that the department might well decide in a particular case to reopen the argument. All conservatives did not go quite as far as Meese would, in applying the original intent argument to a rollback of the incorporation doctrine, but all agreed that original intent meant that all of the Supreme Court cases that prompted the social agenda of the Right should be reexamined.

Some critics argue Meese modeled his ABA speech, almost phrase for phrase, after an address by Bruce Fein to the conservative American Enterprise Institute. However, the real father of this new conservative doctrine was Robert Bork.

Bork described the fundamental principle of the original intent jurisprudence in a lecture at the American Enterprise Institute in 1984: “It is necessary to establish the proposition that the framers’ intentions with respect to freedoms are the sole legitimate premise from which constitutional analysis may proceed.” Although Bork did not endorse Meese’s application of original intent to overturn the incorporation doctrine, Bork had, since a classic 1971 law review article, advocated a significant reexamination of numerous decisions of the Warren Court and its predecessors.

The Meese ABA speech provoked the unprecedented spectacle of two sitting justices of the Supreme Court, Brennan and Stevens, delivering speeches specifically rebutting the Attorney General’s new jurisprudence. Biden also responded in a lengthy address at Georgetown Law School.

Until the Reagan Administration, the Solicitor General of the United States held a position of unique stature and independence in our system of justice. Although the SG was housed in the Department of Justice and is charged by statute with representing the interests of the Executive Branch before the Supreme Court, he has had a special “dual responsibility,” as Justice Powell used to say, to both the Executive and Judicial Branch. Because of this unique responsibility, the SG was sometimes known as the Tenth Justice.

The Reagan Administration’s politicization of the office did not begin with the ascension of Edwin Meese to the office of Attorney General. One notorious case involving fundamentalist Bob Jones University took place at the very beginning of the Reagan Administration. The question was whether the Constitution and federal statutes permitted a tax exemption for Bob Jones University, despite the fact that it practiced racial discrimination. The Administration exerted pressure on career attorneys in the SG’s office to side with Bob Jones. According to Lincoln Caplan in his book on the SG’s office, Meese had been instrumental in constructing the Administration’s support of the tax exemption for Bob Jones in 1981. “When lawyers at the Justice Department said they felt pressure from the White House to take a position in a case, they invariably meant from Meese.”

Harvard Law professor Charles Fried became Solicitor General in the fall of 1985. As one lawyer who worked for Fried told Caplan confidentially, “Fried is completely in tune with Meese and company, who have a radical vision of the law. He has a very good sense of how far to go in pushing the agenda, so this office has become a tool of the Administration rather than the legal conscience of the government.” Fried, working with Brad Reynolds and Meese, led the office, for example, to argue unsuccessfully that summer for reversing Roe v. Wade and for a substantial narrowing of the recently enacted extension of the Voting Rights Act of 1965.

Of the three elements of the Meese strategy, the most successful was the program for screening all Reagan Administration judicial nominations. Indeed, this process began in the first Reagan term well before Meese became Attorney General. It simply became more public once Meese took office.

Bruce Fein explained that the failures of the first term required a new approach. “It became evident after the first term that there was no way to make legislative gains in many areas of social and civil rights. The president has to do it by changing the jurisprudence.” Although initially the Administration denied that such a screening process was underway, Sheldon Goldman, a scholar who specializes in judicial selection, pointed out, “Political and policy considerations have never before been so systematically taken into account [by an administration].” A former senior Reagan official conceded that “The emphasis is almost totally toward philosophy and disregards almost everything else, including a willingness to approach issues with an open mind.”

Bruce Fein was equally candid: “The administration is being more meticulous in its concern about judicial philosophy than other presidents. . . . A president who fails to scrutinize the legal philosophy of federal judicial nominees courts frustration of his own policy agenda. . . . It is thus imperative that President Reagan scrupulously examine the philosophies of his nominees to vindicate many of the pledges he made to the American people in 1980 and 1984.”

*  *  *

By 1986 Reagan was himself making the case for changing the jurisprudence by changing the composition of the federal judiciary, especially the Supreme Court. In June, Reagan conceded that Congress had failed to respond to his agenda on the social issues. Earlier, Reagan’s communication director, conservative journalist Patrick Buchanan, had argued, “The appointment of two justices to the Supreme Court could do more to advance the social agenda—school prayer, antipomography, antibusing, right-to-life, and [ending] quotas in employment—than anything Congress can accomplish in 20 years.”

Three months later President Reagan embraced the comments of his communications director without equivocation. By the summer the argument in favor of remaking the federal judiciary more in his own image became a full-blown campaign theme for the off-year congressional elections. For example, in a speech to the Knights of Columbus in August, the President predicted, “In many areas—abortion, crime, pornography, and others—progress will take place when the federal judiciary is made up of judges who believe in law and order and a strict interpretation of the Constitution.” As the November elections approached, his rhetoric became more strident and more overtly political.

In November he bragged about his Administration’s judicial selection project and promised more of the same, especially if the Senate remained Republican. “We don’t need a bunch of sociology majors on the bench. What we need are strong judges who will aggressively use their authority to protect our families, communities and our way of life. . . . And since coming to Washington we’ve been putting just such people on the bench.”

In specific races, such as the Georgia Senate race, where a Reagan stalwart, Mack Mattingly, was being challenged by Democratic moderate Wyche Fowler, Reagan made a specific pitch, one he repeated in almost every Southern Senate race: “Without him [in this case Mattingly] and the Republican majority in the Senate, we’ll find liberals like Joe Biden and a certain fellow from Massachusetts [Kennedy] deciding who our judges are.” Fowler ultimately won.

What Ronald Reagan was trying to do in November 1986, to build a national constituency to change the direction of the Supreme Court, was by no means unprecedented in our history. Indeed, two of our most dynamic Presidents—Andrew Jackson and Franklin Roosevelt—undertook similar campaigns and succeeded in creating a true political climate for change in the Court.

The difference between them and Reagan is the zest and commitment they brought to the endeavor. Although Reagan was quite willing to see lieutenants like Meese, Reynolds, and Fried carry his banner, Jackson and Roosevelt made reshaping the Supreme Court to their liking a personal crusade. In both cases that personal crusade triggered an angry and vigorous response from the United States Senate, but it was that personal presidential commitment that brought Jackson and Roosevelt ultimate change.

As Biden and his advisers struggled with how the Senate ought to respond to Reagan’s nomination of Bork, Dellinger and Kurland kept reminding us of how the Senate had reacted to similar initiatives by Jackson and Roosevelt. Recent history suggests a more compliant role for the Senate, but in the full span of 200 years a much more tumultuous relationship existed between a President trying to change the Court and a Senate that sought to defend the Supreme Court’s independence.

Finally, Biden became convinced that, although Reagan might have the right to reshape the Court, the Senate had the right and obligation to oppose the President if it disagreed with where the President would take the Court. The history of what Jackson and Roosevelt undertook and the Senate did in response convinced Biden that the Senate could properly resist Reagan if he was attempting to reshape the Court with the Bork nomination.
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