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    For my mother, my first instructor in ethics,

    and for my children; may their instructor prove as capable.

  


  
    Study of the tradition demands an exercise of the historical imagination that is sympathetic as well as critical; sometimes what is branded as obscurantism or bigotry is simply a reflection of a climate of ideas wholly alien from that of our own time. Some of the sexual notions transmitted to us from the past are unfounded, and their effect has proved to be damaging; but while we may deplore this, we must also make the effort to understand where they originated and why they were accepted – and to realize that their advocates were rarely moved by malevolence or stupidity.

     

    Sherwin Bailey, Sexual Ethics: A Christian View
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    Note on texts, translation, and transliteration

    Because the specific Arabic terminology and its connotations are so vital to the issues at stake, particularly where the words have legal implications, I have striven for consistency in my translation of key terms. Where I had to choose between a literal-but-awkward rendering or a more idiomatic but less precise rendering, I have generally chosen the former. Unless otherwise noted, translations of works cited in Arabic are mine and works cited in English translation are by the translator. However, because of the nuances of the terms at stake, I have often chosen to retranslate passages from Arabic text included in a parallel English/Arabic edition of a particular text. I have made clear in the Notes where I have done so.

    Where I have quoted hadith works and legal texts, I have provided the titles of chapter and subsection in addition to volume and page number for the editions cited in the Bibliography, so that those working with other editions of the texts can more easily locate the relevant passages. In the case of the Sahihs of Bukhari and Muslim, I have usually chosen to cite the English or English/Arabic editions for ease of reference.

    I have generally followed the IJMES system for transliteration but, for the sake of simplicity, I do not use diacritical marks with the exception of ’ for medial hamza and ‘ for ‘ayn. Those familiar with Arabic should not have difficulty recognizing the terms used.

  


  
    Preface to the 2016 edition

    In the decade since this book was first published, it has been read, cited, and discussed in a variety of settings, by Muslims and non-Muslims from a variety of backgrounds. In writing it, I imagined its primary audience as Muslim women, inside and outside the academy, engaged in critical rethinking of Islamic norms and fresh interpretations of scriptural texts. To my surprise, the book has also found a home in many classrooms, sometimes assigned in full, often in part, facilitated by its organization into topical essays. This structure emerged from the book’s earliest iteration as a series of online posts and served the material well. The relatively self-contained nature of the chapters, however, partially obscures the book’s main claim: genuinely transformative sexual ethics, an ethics conducive to all people’s full flourishing, requires a major overhaul of who reads texts, and how they read, talk about, and implement their ideas in diverse contexts. Honesty and transparency about gendered structures of authority and power are necessary steps toward transformation.

    The first edition of this book was primarily concerned with intra-Muslim debates and discussions. It focused on the theoretical and the textual, with reference to but largely abstracted from the concrete material circumstances of Muslim lives. This edition still says relatively little about lived experience, but attends more to Muslim women’s reflections. It makes more of an attempt, on some topics, to connect debates occurring among Muslims to their larger discursive contexts. In part, this owes to my shift in focus. I have paid more attention in my recent scholarly projects to the ways that Muslim and non-Muslim writings about, for instance, prophetic biography have been deeply intertwined since the nineteenth century. It seems to me, though this may simply be an artifact of my attention shift, that Muslim thinking about sexuality and its regulation is increasingly entangled with non-Muslim, Western norms.

    The spectrum of Muslim engagements with interlocutors both Muslim and non-Muslim is vast. There is no one Muslim perspective on anything. Even among madrasa-educated scholars, who “form a global network and … speak a common language,” one finds “a spectrum of views ranging from enlightened to obscurantist.”1 If one includes the much wider range of figures from academic, activist, and other backgrounds who participate in religious debates, one finds nearly infinite permutations of religious discourse, especially online – a forum available ten years ago, but which has far greater scope, depth, and reach today. On and offline, Muslim discourses encompass apologetic presentations of women’s true status in Islam as well as unapologetically confrontational propaganda from the so-called Islamic State. Indeed, IS propaganda itself incorporates a rhetoric of liberation when recruiting Western women and girls while, in an Arabic document, celebrating women’s domestic roles as an alternative to Western-style liberation.2 In other writings, as well as in actions undertaken not just by extremist movements but also by national governments in new legislation, harsh punishments appear as defiantly resistant to Western norms: as Rafia Zakaria puts it, “Western horror represents not moral pressure to change a local practice, but rather the affirmation of its purity and rightness.”3

    This book, mainly concerned with ideas, largely ignores the concrete economic, political, and social circumstances of most Muslim women, particularly in the global south or what some call the two-thirds world. It says very little about ongoing efforts to reform “family law” in the numerous nations where putatively Islamic laws govern marriage, divorce, custody and the like. In doing so, perhaps it give the impression that these are not serious or ongoing debates. On the contrary, reform and counter-reform exist. Organizations like the long-standing Women Living Under Muslim Laws network (WLUML) and the newer Musawah, which did not exist when I wrote the first edition of this book, differ in their methods and their philosophies but are united by the goal of improving women’s access to substantive justice. Musawah’s goal is to undo the seeming “inevitability” of patriarchal versions of the law. To seriously address the varied, complex, and shifting laws and legal debates in one Muslim-majority nation or region, let alone all of them, would require a massive study; that is not my task here. There are, undoubtedly, connections as well as parallels between discourses influential in Canada and those of Jordan, Libya, or Brunei; my emphasis, however, is primarily on Muslims in minority contexts, especially the United States.

    Though it says a bit more about American Muslim women than about others, it is by no means an ethnographic or sociological study. I remain convinced that one cannot write meaningfully about lived Muslim ethics in ways that gloss over major differences of language, location, class, education, and so forth. The struggles over interpretation with which this book is primarily concerned do not occur in a vacuum but manifest in a variety of ways in different locations. Still, it seemed to me that there was justification for approaching them primarily as abstract, textually grounded problems. As a South African colleague remarked to me after reading the book, I seemed to assume that difficult issues of sexual ethics could be resolved by arriving at better readings of scripture, clearer understandings of jurisprudence, and more cogent theological views.

    I am more attentive now than I was a decade ago to the ways in which classism, racism, and imperialism shape the production of ideas as well as lived realities. Those realities demand our attention. Crisis stalks lands where many Muslims live. After the hopefulness of the Arab Spring, parts of Egypt have witnessed a mix of violent lawlessness and brutal repression. In Syrian refugee camps, early marriage has surged as families have sought to find protection for daughters; rape, all too common, threatens not only immediate harm but girls’ future prospects – female virginity remains important. In Iraq, IS soldiers broadcast their capture, enslavement, and sale of Yazidi girls and women, claiming religious legitimacy for their acts, even as they replicate the earlier secular Ba’athist regime’s practice of terrorizing opponents with sexual violence. Nigerian separatists Boko Haram have kidnapped scores of girls, forcing them into marriages, threatening to sell them as slaves; they have also begun to use women and girls to carry out bombings.

    Muslim militias and armies are hardly unique in perpetrating sexual violence.4 Yet because I – perhaps naïvely – think of religion as a resource for ethical imagination, attempts by IS and Boko Haram to justify rape as religiously sanctioned enslavement or lawful marriage seem particularly deplorable to me. By turning what has historically been a common practice of combatants regardless of religion into a signal feature of “Islamic” warfare, these militants rely on retrograde interpretations of scriptural texts and appeal to supposedly authentic religious law. At the same time, they ignore classical legal safeguards and constraints governing wartime conduct.5 This is not to excuse or apologize for the patriarchal and misogynistic provisions of “traditional” Muslim legal thinking, which I have analyzed and critiqued extensively in this book and elsewhere.6 Rather, it is to emphasize that these attempts to justify new brutalities with old rules instantiate novel horrors, which affect women disproportionately.

    Sexual violence, by and/or against Muslims, is inseparable from other forms of violence, foreign and domestic. To focus only on sexual and sexualized violence is to ignore its imbrication with other forms of violent domination, by individuals, organizations, and states. Violence is made possible and intelligible within certain structures. To take an example not directly related to the main topic of this book, racialized violence in my homeland has been lately brought into sharp relief. The general public is increasingly aware of police killings of unarmed African American women, men, boys, girls, and, at highly disproportionate rates, trans people. The media are beginning to report the continual failure of the system to indict or convict officers who shoot, beat, or choke black people to death. There is a groundswell of outrage over systemic impunity for police brutality toward people of color. This brutality is an epiphenomenon of deeper, structural violence, including mass incarceration of African Americans, a good proportion of whom are Muslim, and militarized responses to organized dissent, including protests over black deaths.

    Militarized policing in the United States is contiguous with and genealogically related to military interventions overseas and the so-called war on terror. Even setting aside the use of counter-terrorism equipment and tactics against American civilians on American soil, and the use of parallel interrogation techniques in Chicago and Guantánamo, there is the broader effect of American policy on global events – and the impact of state-authorized American deployments of violence. As the 2014 CIA Torture Report indicates, American violence includes sexualized violence. It also includes deeply impersonal, even robotic violence: drone attacks have killed thousands, including many non-combatants, during the presidency of Barack Obama alone. American drone attacks remain a terrifying fact of life in too many places, and inflame anti-American sentiments.

    Geopolitics is inseparable from local Muslim (and American) realities. Acts like the invasion of Iraq contribute to regional destabilization that creates conditions for actors like IS to emerge. Sexual violence thrives in the turmoil generated in part by American military intervention in the Middle East. Creating conditions for just sexual ethics to thrive among Muslims worldwide involves curtailing American uses and abuses of political and military might.

    This book, while taking cognizance of these larger questions, is primarily concerned with the assumptions underlying religious thinking and decision making. Activists insist that #BlackLivesMatter in the face of repeated demonstrations that, to many in positions of power, they do not. This book asks: Whose ideas matter? Whose voices will be taken seriously? Whose opinions will receive attention? In asking these questions, it intervenes in ongoing debates. It does not attempt to have the final word on anything but rather to make it possible for Muslims to discuss more thoughtfully crucial issues of our time. That was my hope for the first edition of this book; I hope that this updated edition will further enrich conversations.

    In deciding how to update this book, I considered rewriting some of the chapters. For example, Chapter 5, on same-sex intimacy and gender identity, dodges crucial issues, including those raised by bisexuality. Scholarship, activism, and law have moved in the last decade, leaving the chapter dated, especially on transgender issues. It reflects the time in which it was written and my best thinking at that moment, though, so I have let it and the other chapters stand as originally written. Their analyses remain, I think, relevant; for every topic where conversations have proceeded in useful ways there are at least as many where they remain mired in hasty generalizations, unsupported assertions, and sloppy logic. Instead of revising earlier material, I supplement each chapter with a Coda indicating places where my thinking has changed, noting vibrant new debates, or discussing recent developments. The topics remain essentially the same, though I devote more attention to specifically American contexts and thinkers; I also discuss polygyny, mostly ignored in the first edition, in the Coda to Chapter 2. These Codas, which vary somewhat in length, are suggestive rather than exhaustive; their references to new publications are selective rather than comprehensive. The largest frustration of preparing this edition was keeping the amount of new material manageable; many of the issues raised here deserve far fuller treatments than I have given them. An afterword returns to the question of women’s authority, and gestures toward work remaining to be done.

    One last matter requires mention. Since, as feminists insist, all knowledge production is situated, my social location is relevant. I am a white, cisgender American woman not currently living with a disability.7 I write from within “the ‘charmed circle’ of a monogamous and reproductive heterosexuality.”8 Though I draw on scholarship by and conversations with people with different identities and distinct life experiences, my work is inevitably informed by my privilege. I intend this volume as a contribution to a rethinking of gender, sexuality and ethics among Muslims; my aim is not to offer a comprehensive program of action but to encourage broader discussions among a wider range of participants. Reader, that means you.

  


  
    Introduction

    For the vast majority of Muslims worldwide – not only extremists or conservatives, but also those who consider themselves moderate or progressive – determining whether a particular belief or practice is acceptable largely hinges on deciding whether or not it is legitimately “Islamic.” Even many of those who do not base their personal conduct or ideals on normative Islam believe, as a matter of strategy, that in order for social changes to achieve wide acceptance among Muslims they must be convincingly presented as compatible with Islam. This focus on Islamic authenticity is particularly intense on matters relating to women, gender, and the family, where complex issues are often reduced to fodder for charged debates over “women’s status in Islam.” The so-called woman question is central to both anti-Muslim polemic and the apologetic counter-discourse that adopts a terminology of liberation to describe the way “true” or “real” Islam respects and protects women, despite the existence of potentially oppressive “cultural” practices. The limitations of these dichotomous approaches are evident, and a rich and growing body of scholarship by Muslim women and men seeks to deepen and complicate discussions of issues relevant to women’s lives as well as our understanding of the layered and intertwined nature of dominant discourses.

    As a precursor to my own foray into these treacherous waters, I want to highlight the importance of questioning women’s status in Islam – a phrase that can be read at least three ways. First, despite its reductionist language, the notion of “women’s status in Islam” can serve as shorthand conveying the point that a number of interrelated inequities constrain the lives of many Muslim women. But this acknowledgement alone will not get us very far. A second approach would question the usefulness of the concept of “women’s status” itself. Muslim women are so diverse in terms of class, geography, ethnicity, age, marital history, and education that generalizations about our “status” are meaningless. Even if one limits the application of the term to the realm of ideals rather than women’s lived experience, the presupposition of an idealized and uniform tradition dramatically oversimplifies a complex and heterogeneous intellectual and textual legacy that spans nearly a millennium and a half. Yet the tendency to cast discussions in terms of women’s status persists, particularly where Muslims want to point out that there is no necessary link between Islam and specific injustices. Several years ago, after the September 11 attacks, I contributed a chapter to an anthology of writings by American Muslims.1 I chose a title, “The Problematic Question of Women’s Status in Islam,” appropriate to my essay’s argument that the formulation of the question was inherently flawed. An editor returned my proofs with the content intact, but a new and improved title: “The True Status of Women in Islam.” Although we did reach agreement on another title (which did not mention “status” at all), the incident made clear to me that even for those with a critical agenda, it requires vigilance to escape reliance on clichéd and defensive modes of presentation.

    The phrase “questioning women’s status in Islam” can also be read in a third way, as addressing the status of women who question. Too often, Muslims, especially females, who challenge certain widely accepted views are met with warnings to desist; that way, it is said, lies heresy, blasphemy, apostasy. Those who have appointed themselves the guardians of communal orthodoxy are particularly vigilant on matters concerned with women and gender – in part, because it is in these realms that the construction of Muslim identity in self-conscious opposition to a decadent West takes place.

    The terms “Islam” and the “West” are oppositional but also interdependent; their relationship to one another is in a process of constant renegotiation, particularly now that one can speak of “Western Muslims.” The growing Muslim populations in nations that have long exemplified the Other for Muslim thinkers are only one reason that this dichotomy is unsatisfactory. Muslim thinkers as well as their works easily cross borders, through satellite television, Internet sites, and subsidized translations of doctrinally correct materials for distribution in European and North American mosques. Even materials produced for audiences in Muslim societies of the Middle East and South Asia are not unaffected by Western discourses; centuries of give-and-take, built on the unequal socio-economic and geopolitical foundations of European colonialism, have resulted in a palpable enmeshing of concern with the West in all facets of Muslim intellectual life and production, but none more so than women and gender.

    To generalize, Western discourse from the colonial era onward portrays the basic condition of the Muslim woman as downtrodden, in contrast to the respected and (sometimes) liberated Western woman.2 By and large, Muslim discussions of women’s place, position, or status – in English and other Western languages, especially – are a reaction to these Western critiques. In quite a number of works, selective quotations from nineteenth-and twentieth-century European authorities are used either to praise Islamic norms as superior to Western ones, or to corroborate a view about female nature also held by the Muslim author. In other instances, Muslim authorities may attempt to reverse the values assigned to Muslim and Western treatment of women by criticizing lax moral standards or other elements of Western social life.

    Although these works are ostensibly concerned with women, the rhetoric on both sides tends to revolve around sex and sexuality. Western media present the Muslim woman as a figure whose oppression is inextricably linked to her sexuality; her oppression is a particularly sexual one, symbolized by fanatical concern with women’s bodies, “the veil,” and female seclusion. Muslim critique, unwittingly echoing certain Western feminist arguments, counters that when it comes to female dress, Western societies oppress women by judging their worth as persons based on physical attractiveness. While non-Muslims judge the lot of the Muslim woman harsh because of the permissibility of polygamy, Muslim authors counter, not without some justification, that an obsessive focus on polygamy as degrading to women is hypocritical when adultery, serial remarriage, and out-of-wedlock births to men who do not take paternal responsibility are rampant in the West. In non-marital liaisons, “The man has no commitment or obligation toward the mistress or girl friend”3 which, the argument goes, stands in contrast to the humane, honest, and realistic nature of polygamy.4

    On matters of sexual morality in general, Muslim authors from a variety of perspectives present the Muslim model as better for women than degrading Western norms which, in allowing unrestricted sexual liberty, fail to protect women from male exploitation. A Nigerian scholar whose works on Islamic topics are circulated extensively, ‘Abdul Rahman Doi captures a common sentiment when he declares, “Heart-breaking transference of love and affection, neglected wives, forsaken children, mistresses, and street girls are common features of Western life.”5 In contrast to “Western women [who] are the most unhappy creatures on earth,” Muslim women are protected by breadwinning husbands who provide adequately and consistently for their dependents, a category that includes wives and children.6 A Muslim husband is the ultimate authority within his home but does not act in a dictatorial fashion or abuse his powers of decision making, and it is his greater rationality that protects the family from the easy dissolution that would occur if women were given control over divorce.

    This idealized portrait of Muslim family life clearly cannot be compared fairly to the worst abuses found in non-Muslim Western society. It is seldom acknowledged or even recognized, however, that the model of family life Doi and others idealize in this way not only does not describe reality for the majority of Muslims, but is also quite distinct from the ideals upheld in authoritative premodern texts, where sexual availability, not child-rearing or homemaking, was a wife’s main duty. Of course, these texts were prescriptive rather than descriptive, and other evidence suggests that many non-elite women did perform considerable household work and were primary providers of care for their children. At the level of ideals, however, Doi’s neo-traditional vision departs considerably from earlier models of Muslim sexual ethics. Although classical and medieval thinkers expressed, like Doi, strong concern for a husband’s economic responsibilities toward his wife as well as his kind treatment of her, they authorized multiple wives and unlimited concubines for men with no stigma attached and accepted restrictions on women’s mobility to ensure their exclusivity and availability to the men with sexual rights over them. Ninth-century jurist al-Shafi‘i spoke for the majority when he declared that a husband was not bound by a stipulation in his marriage contract not to marry additional wives or take any concubines from among his female slaves, justifying his view on the ground that such a condition “would be narrowing what God made wide for [the man].”7

    In fact, the matter-of-fact references to concubinage throughout the writings of Muslim scholars highlight the most striking difference between contemporary and classical sexual ethics: the premodern acceptance of a male owner’s sexual access to his female slaves. Classical texts were not describing demographic reality, but rather participating in a discourse of advice and regulation. Nonetheless, their assumption that men would have multiple sexual partners, wives and/or concubines, stands in marked distinction to contemporary Muslim discourses on sexual relationships which, when they discuss polygamy approvingly, generally do so with justifications premised on female needs for protection rather than simple male prerogative. Although generalizations about modern sensibilities are fraught with peril, particularly given the diversity within the billion-strong Muslim populace, it is not a stretch to claim that most Muslims today would view al-Shafi‘i’s doctrine on permissible sexual relationships, particularly concerning slave concubines, as incompatible with fairness and justice (themselves notoriously variable concepts).8 Yet while virtually no one advocates reviving slavery as an institution, slaveholding fundamentally shaped the contours of Islamic ethical and legal thought on sex in ways that have not been fully recognized. And although the clearly unequal model of sexual ethics enshrined in classical texts no longer makes sense to a significant number of Muslims, at least at an intuitive level, nothing new has emerged to replace it. Despite the readiness of some Muslims to discard the model inherited from the classical jurists in favor of something more egalitarian – and the desire, on the part of a subset of these, to be open to new forms of sanctioned relationships – little attention has been paid to themes such as consent, reciprocity, and coercion that are crucial to both an understanding of traditional Islamic sexual ethics and the possibilities for transformations in those ideals. My exploration of these issues in this book is a preliminary contribution to a necessary and far-ranging conversation over all aspects of sexual ethics in Muslim life and thought.

    Of course, the sexual subordination of women is by no means exclusive to Muslim societies or Islamic thought. Until the very recent past there was a near universality of laws proposing a system of allocating marital rights based on an exchange of male support and protection for female “sexual, reproductive, and housekeeping services.”9 (The exact contours of such exchanges varied dramatically between and even within societies due to variables including class status and religious doctrine; in Muslim societies, the requirement of housekeeping was usually absent in theory, however prevalent in practice.) Slavery in ancient Greece and Rome, which was both widespread and legal, illustrates that the sexual use of owned persons is not unique to Islamic texts or practice; likewise, biblical texts also permit, or at least tacitly condone, the sexual use of female slaves as well as polygamy.10 Nor are sexual slavery and sexual abuse (of both males and females) limited to ancient societies, as contemporary debates over human trafficking and sex work indicate. Specifically sexual abuse exists within a larger climate of widespread intimate violence against women and girls, from bride-burnings or “dowry deaths” in India, to “crimes of passion” in the United States and Latin America, where jealous men murder (ex-)wives or (ex-)girlfriends.

    Systemic injustices call for comparative treatment of hierarchical and gendered domination across geographic, chronological, and cultural boundaries.11 Yet although such study is necessary and fruitful, calls for comparison by those working on Islam-related topics are too often motivated not by a sincere wish to understand deeper structures of oppression but by the desire to divert attention and criticism from Islam and Muslims. It is true that Muslim norms and practices are historically consonant with those of other religions and civilizations, and that the criticisms frequently levied against Islam by non-Muslim Westerners reflect both cultural ignorance and historical amnesia. To take just one example, Americans and Europeans who decry the normative requirement of marital subordination for Muslim women seem to forget that “obedience was so fundamental to the biblical idea of a wife that it remained in Jewish and Christian wedding vows until the late twentieth century.”12 This work takes the existence of these parallels as a given, using comparative examples primarily to highlight significant variations – as, for example, between ancient Near Eastern and biblical views on illicit sex and those of classical Muslim authors. In restricting myself largely to Islamic texts and, to a lesser extent, Muslim experiences, I am aware that I run the risk of contributing to the common impression that Islam is uniquely oppressive toward women or that the problems of sexual ethics Muslims face are somehow more intractable than those confronted by adherents of other faiths. Some may view my focus on sexual matters as playing into the Western obsession with Muslim sexuality at the expense of other, more vital, areas of concern. Poverty, political repression, war, and global power dynamics are, indeed, crucial to Muslim women’s lives.13 However, even these issues cannot be entirely divorced from sex and sexuality: poverty matters differently for women, when it constrains women’s inability to negotiate marriage terms or leave abusive spouses; repressive regimes may attempt to demonstrate their “Islamic” credentials by capitulating to demands for “Shari‘a” in family matters or imposing putatively Islamic laws that punish women disproportionately for sexual transgressions. Nonetheless, as Jewish feminist theologian Judith Plaskow points out, “writing about sexuality unavoidably re-enacts singling it out as a special issue and problem.”14 The possible benefits of an exploration of sexual ethics seem to me worth the risks, given the frequent invocation of Islamic authenticity in those spaces where religion has a normative impact – that is, nearly everywhere.

    Why, though, focus on texts when Islamic normative doctrine has never been entirely reliable as an indicator of Muslim practice? Notwithstanding British colonial official F.X. Ruxton’s claim, in the preface to his translation of a fourteenth-century Maliki legal manual, that “in the case of Muhammadan countries, it is the Law that has moulded the people, and not the people the Law,” in reality the effects of social circumstances on both the formulation and the implementation of the law has always been of central importance.15 Real women’s (and men’s) lives do not neatly follow the patterns set out in legal manuals, and have never done so.16 As noted above, differences between and within Muslim populations are so significant that any attempts to discuss “the Muslim woman” or “sex in Islam” must be suspect; variables of class, geography, and time period, not to mention individual characteristics which are impossible to account for in statistics, make generalizations frequently misleading. Additionally, for the sensitive subjects under discussion here, empirical evidence concerning practice is difficult to obtain. But there is a relationship between ideal and reality and there is a certain coherence to premodern prescriptive models of Muslim womanhood and sexual relations.17 It is precisely in the arena of sexual ethics where normative Islamic texts and thought have been, and continue to be, most influential.

    Before proceeding to consider these texts, it is worth asking why a Muslim who considers herself progressive (with all the caveats about the inadequacy of that term) should bother with engaging the Islamic intellectual tradition at all. Doing so, it is true, bolsters the authority of “written Islam, textual, ‘men’s’ Islam (an Islam essentially not of the Book but of the Texts, the medieval texts)” at the expense “of the oral and ethical traditions of lived Islam.”18 As Leila Ahmed points out, “textual Islam” has historically been the province of a male elite, and does not accurately represent the understandings of Islam embedded in the experiences of many Muslims, especially women. If I do not accept the sole interpretive authority of the juristic and exegetical heritage – which is strongly patriarchal and sometimes misogynist – why not bypass it entirely, and turn to the Qur’an alone as a guide? What is to be gained from focusing energy on analysis and critique of texts that I do not consider authoritative?19 There are several possible answers to these questions. In part, the scholars are worth studying because of their methodological sophistication, acceptance of divergent perspectives, and their diligence in the pursuit of understanding of the divine will. More obviously, they are worth analyzing because their frameworks and assumptions often undergird modern views in ways that are not fully recognized or understood.

    For all of its flaws and insufficiencies, the Muslim intellectual and, especially, legal tradition provides significant ground for engagement on matters of ethics. Conventional wisdom in some circles has come to view “oral” Islam (which Ahmed equates to “women’s” Islam) as more compassionate and ethical than “textual” or “official” (“men’s”) Islam but this is an oversimplification. As Ahmed and others show, “official” or “textual” Islam is sometimes more protective of women’s rights than cultural practices that depart from the jurists’ rules. It is impossible to generalize about whether popular practices are more favorable to women than strict observance of doctrine, because so much depends on which women and which doctrine. In any case, the premodern legal texts dismissed by many contemporary thinkers as hopelessly patriarchal or narrowly legalistic are attuned to ethical considerations to a considerable extent, even though, on many matters of gender and sex, their authors’ ethical visions depart from those that I see as being in accordance with highest aspirations of the Qur’an. In part, this book is an attempt to demonstrate that constructive and critical engagement with the Islamic intellectual heritage can be important in providing a framework for renewed and invigorated Muslim ethical thought.

    The scholarly tradition is one significant source of knowledge and wisdom; much is lost when Muslims – Qur’an-only feminists or pro-hadith Salafis – choose to bypass it for a literalist approach to source texts.20 Careful investigation of the legal tradition, for instance, demonstrates the ways in which authorities have, from the earliest years of Islam, used their own judgment and the customs of their societies to adapt Qur’anic and prophetic dictates to changed circumstances. It illustrates that some of the doctrines taken for granted as “Islamic” emerged at a particular time and place as the result of human interpretive endeavor and need not be binding for all time. Furthermore, the precedent of earlier jurists can authorize a similar interpretive and adaptive process for Muslims today, including bypassing (through a variety of interpretive devices) even seemingly clear Qur’anic statements. A legal methodology offers legitimacy for a flexible approach to the Qur’an and the Prophet’s sunnah as revelation that emerged in a historical context.21

    How does this discussion of jurisprudence and law relate to the issue of ethics? The word ethics does not have a precise equivalent in Arabic; akhlaq, the usual term, is better rendered as morals or character, and adab, a less frequently used alternative, is more appropriately translated as comportment.22 Most of what falls under the rubric of ethics as understood in the modern West was the purview of the Muslim jurists, who addressed issues well beyond the scope of what is usually understood by “law.” As Jonathan Brockopp states, “Islamic ‘law’ is better characterized as an ethical system than a legal one. It does not merely separate action into categories of required and forbidden, but also includes intermediate categories of recommended, reprehensible, and indifferent.”23 This five-fold classification scheme (al-ahkam al-khamsa) became standard among Muslim thinkers, although they often disagreed about where particular acts fell on the scale.24 It allows for more nuanced categorizations than the simple “lawful/forbidden” (halal/haram) dichotomy – often equated to Islamic/un-Islamic – that informs contemporary Muslim discourses.25 The lawful/forbidden dyad was, of course, relevant for premodern Muslim scholars, who warned against “making lawful what is forbidden and forbidding what is lawful,” but they generally engaged in a less categorical and more nuanced analysis of moral and immoral behavior.

    What does it mean to say that something is lawful or forbidden according to Islam (or Islamic law or shari‘a) today? The relationship between enforceable duties and ethical obligations has become increasingly blurred in a world where Islamic legal institutions no longer function in anything like the manner they did in the classical and medieval periods.26 Even in the premodern Muslim world, the jurists’ doctrines did not find direct expression in the courts. Given these shifts, is Islamic jurisprudence the necessary framework for resolving how to address issues of marriage, family, and sex? While some insist that the legal framework developed by Muslim jurists from approximately 900–1400 ce must govern all Muslim behavior, the reality in the contemporary world is that the vast majority of social and economic transactions engaged in by Muslims, even in majority-Muslim societies, do not strictly follow these legal precepts. Only on some matters of personal status do some majority-Muslim nations retain religiously based laws, and these differ widely from one country to another. In many cases, these postcolonial family laws also diverge sharply from the classical Islamic jurisprudence on which they are purportedly based. Among Muslim-minority populations in the nations of North America and Europe, moreover, Muslims are free to apply only those regulations that they choose, either writing them into contracts drafted to comply with applicable civil laws or entrusting compliance out of belief and conscience, just as in matters of religious practice.

    As an American, I am particularly concerned with the issues facing what British scholar Abdal-Hakim Murad refers to as “Muslims living in post-traditional contexts in the West.”27 Living in a nation where Islamic law has no coercive power, regardless of its moral weight for individual believers, I write as one with the luxury of deciding whether and how to apply religious doctrine in my own life – whether to arrange my affairs to follow the dictates of one or another school of jurisprudence, or the regulations in the Qur’an, or to follow civil law. The entirely voluntary nature of all types of religious observance means that the urgent questions for Muslims living under civil laws in North America and Europe in particular are ethical or moral rather than narrowly legal. At the same time, the fact that there are no putatively Islamic civil statutes involved means that those Muslims concerned with Islamic law tend to focus on “authentic” texts, rather than national legal codes, making engagement with the tradition necessary.28

    Even in majority-Muslim societies, there has been a dramatic shift over the past century in the role of the ‘ulama, who once held a monopoly on many forms of religious authority. Although the ‘ulama retain prominence in a variety of contexts, some of the most influential thinkers of the late nineteenth and especially twentieth centuries have come from outside this class, a tendency which seems likely to continue unabated in the twenty-first century. Basheer Nafi and Suha Taji-Farouki argue that reformist (salafi) insistence on “the primacy of the foundational Islamic texts, the Qur’an and Sunna,” has been one important factor in “the rupturing of traditional Islamic authority.” They suggest that “as the salafi idea of returning directly to the founding texts gradually displaced the assumption of the ulamatic traditions of learning as the necessary credentials for speaking on behalf of Islam, the Islamic cultural arena became wide open to an assortment of voices, reflecting new notions of authority.”29 In theory, the processes Taji-Farouki and Nafi identify could lead to inclusiveness. Yet as Khaled Abou El Fadl has shown, the “new notions of authority,” far from opening up a democratic intellectual space, have tended toward authoritarianism, and a rigidification of debates.

    Four interconnected issues recur throughout this study. First, the discourse of Islamic authenticity has had a stifling effect on intra-Muslim debates about sex and sexuality. Second, the increasing gap between classical doctrines, present-day “values,” and actual sexual practices has led to questioning by some of the “don’t ask, don’t tell” model embedded in Islamic norms that allows for deviation in practice, provided certain ideals aren’t questioned. Third, the shift in values surrounding sex brings into relief the legal tradition’s systematic, though not necessarily intentional, devaluation of mutual consent as an ethico-religious value for sexual relationships and sexual acts. This classical model exists in tension with the stress on consent and mutuality in contemporary Muslim discourses on marriage and gender relations. Finally, and cutting across the previous three items, I am concerned with structures of authority and the shifting and competing models of authoritativeness invoked by participants in contemporary debates over sexual ethics. I will address the first three items in a bit more detail, returning to questions of authority throughout the study.

    The continual framing of discussions over sex in terms of “Islamic-ness” is part of a broader flattening of moral argument and thoughtful debate among Muslims. Kevin Reinhart has noted the shift among Muslims to talking about “Islam” as a source of authority rather than the Qur’an, God, the Prophet, or the scholars.30 On the one hand, this shift may facilitate attention to principles; on the other hand, it allows for the emergence of doctrinal authoritarianism. Abou El Fadl has presented a painstaking portrait of this authoritarianism, which he views as pervasive in contemporary Muslim discourse. While the primary targets of his critique are the numerous conservative authorities who presume to speak for Islam – or rather, for God – his arguments are equally relevant to those who advocate change. According to Abou El Fadl, those who would argue against the weight of inherited tradition have an obligation to make clear that they are doing so, even as they present their case for why an alternate position has more merit.31 This requires acknowledging the extensive and diverse views of previous generations of thinkers, not just citation of isolated hadith or Qur’anic verses as if those texts were entirely dispositive of a particular point.

    The issue of full disclosure is particularly relevant given the fundamental shift in conventional wisdom among many Muslims on issues of sexual morality and gender equality, manifested in particular in an emphasis on individual consent. Just to take one example, while the classical Muslim legal tradition uniformly accepted a father’s right to marry off his minor daughters (and sons) without consulting them, modern statements, including a recent Saudi fatwa, gloss over this consensus in favor of prophetic statements commanding that they be consulted.32 For many Muslims born and raised in Western nations, the issue of consent emerges as well in discussions of sex outside marriage. The widespread acceptance of sex between consenting adults in the broader culture has led some Muslims to question the rationale behind Qur’anic, hadith, and legal prohibitions of such liaisons. The confusion over the issue arises in part because of the unfamiliarity of lay Muslims with the basic concepts structuring Islamic notions of lawful sex – my third point.

    There is a mismatch between views of marriage and sexual intimacy as based on mutual consent and reciprocal desire and the entire structure of classical jurisprudential doctrines surrounding lawful sexuality. These doctrines viewed milk – that is, ownership, dominion, or control – as the basis for licit sex, whether it was within marriage, milk al-nikah, or slavery, milk al-yamin. The general disappearance of slavery in Muslim nations has meant, of course, that only sex within marriage is now considered lawful, to the point that some Muslim apologists refuse to acknowledge that slave concubinage was considered a perfectly lawful and normal institution for well over a millennium. Because slavery is no longer legally practiced in the Muslim world, many have assumed that the regulations surrounding slavery are irrelevant to contemporary discussions of Muslim marriage and family law; thus, discussions of legal texts make little reference to the jurists’ frequent treatment of questions involving slaves. Nonetheless, slavery remains conceptually central to the legal regulations surrounding marriage. The basic understanding of marriage as a relationship of ownership or control is predicated on an analogy to slavery at a fundamental level, and the discussion of wives and concubines together strengthens the conceptual relationship. These connections tend to pass unremarked, however, and the lack of active grappling with the implications of abolition can lead to irony or even absurdity. For instance, an English translator of Sahih Muslim, one of the two most important Sunni hadith collections, asserts that one finds “In Islam … the absolute prohibition of every kind of extra-matrimonial connection” in his preface to a chapter (Marriage) containing several matter-of-fact references to Muslim men having sex with their female slaves.33 His impassioned declaration seems to me less an apologetic remark tailored for Western or non-Muslim consumption than a reflection of the extent to which the entire edifice of classical thought on sex and sexuality clashes with modern expectations, including those of Muslims who are deeply committed to the relevance of the classical tradition.

    It is an obvious point, but it bears stating directly: in making value judgments, people are influenced not only by religious texts and teachings but also by their own social, cultural, and religious backgrounds. The early jurists were no exception to this rule; like contemporary Muslim thinkers, they could not help but be influenced by their own sense of what was right and wrong, natural and unnatural. In engaging with Muslim texts of the past, it is important to consider the ways in which their authors’ base assumptions differ from those of the present. One useful indicator of the distance separating a contemporary reader from a past audience is the hierarchy of sexual acts that twelfth-century scholar al-Ghazali, whose writings on sexuality have been frequently quoted by modern authors, presents in his magisterial work The Revivification of the Religious Sciences. Al-Ghazali counsels a man who cannot afford to marry a free woman that if he feels sexual urges that he needs to satisfy, marrying another’s female slave is a lesser evil than masturbation, even though children born of the union will be enslaved. Neither is as bad as zina – in this context, fornication. Although marriage to someone else’s slave is problematic, al-Ghazali simply assumes the permissibility of a man’s sexual use of his own female slaves. Intercourse with a slave who has no opportunity to grant or withhold consent is morally better than masturbation, which cannot involve coercion, or illicit sex with a willing woman. Many Muslims today find it simply unintelligible that sex with a slave acquired for that purpose would be preferable to sex with a consenting partner to whom one had no legal tie.

    I will return to the complicated subject of consent in chapter 9, but want to stress at this point that while I do not believe consent and mutuality are fundamentally incompatible with an Islamic ethics of sex, these values were not prefigured in premodern Muslim texts in a way satisfactory for the twenty-first century. Although there are important lessons to be learned from the writings of premodern Muslim scholars, a great psychic distance separates Muslims today from the circumstances of past centuries when authoritative doctrines were formulated. Given this very real dissonance34 between the cultural assumptions undergirding the classical edifices of jurisprudence and exegesis and the modern notions influencing Muslim intellectuals and ordinary people everywhere, even those who consider themselves conservative or traditional, there is an acute need to explore vital themes and connections through a variety of texts.

    One “modern” value that is criticized in some discussions of the Muslim heritage concerning sex is prudery. Muslims have often been self-congratulatory about the heritage of explicit discussions of sex in legal and literary works, without recognizing the pervasive nature of androcentric and even misogynist assumptions in those texts. The presence of erotica in Muslim literature, as well as the positive valuation of sexual pleasure in authoritative sources, does not resolve the problem of the double standard inherent in this literature; texts focus on men’s needs and desires.35 Even sensitive scholars can overlook these dynamics, which are deeply ingrained in the tradition. When the “Sex and the Umma” section of the website Muslim WakeUp was launched in early 2004, the site editor solicited articles from Muslim scholars in support of the endeavor.36 One essay quoted a ribald joke attributed by Ahmed al-Tifashi to the Prophet’s cousin and son-in-law, the fourth Sunni caliph and first Shi‘i Imam, ‘Ali b. Abi Talib in a work containing “the amusing stories, entertaining poems and flagrant incidents involving sexual pleasure he had witnessed or heard from colleagues.”37 The joke was intended to demonstrate the “raunchy and delightful” nature of medieval Islamic discourse in contrast to the prudery that characterizes contemporary Muslim discussions of sex and sexuality. In it, a woman approached ‘Ali to complain “that she had given away her daughter in marriage, but the husband divorced her because she was only three feet tall. ‘Three feet!’ declared Ali, ‘that ought to have been enough – at most she needs to able to take nine inches!’” The article immediately garnered comments from readers when it was posted, with the majority aghast at the intimation that ‘Ali could have possibly said such a thing. Did these replies express outrage, disgust, or even mild concern at the idea that ‘Ali could have referred to a woman in such an objectified manner, reducing her to a sexual receptacle? Hardly: what shocked readers was the scandalous assertion that ‘Ali could have joked in such a familiar manner with a woman who was not a close relation to himself! My point is that it is not merely contemporary prudery that Muslims concerned with sexuality have to combat; despite valuable elements in premodern texts, including a willingness to be explicit and have a sense of humor about sexual matters, there are deeply troubling elements that must not be ignored.

    Before proceeding, I want to delineate what I am and am not attempting to accomplish in this volume. I am not a jurist, a Qur’an scholar, or an ethicist, and I certainly do not “do” jurisprudence here. Yet although this work is primarily concerned with analyzing current debates, I have tried to be forthright in stating my opinions, even when I was inclined to be more circumspect, in an effort to move discussion of issues in sexual ethics beyond critique and toward possible resolutions of difficult problems. Where I have indicated possible directions for further thought, my suggestions should be taken as tentative steps in the direction of a just ethics of sex, not as an attempt to formulate a comprehensive program of religio-legal doctrine or to have the definitive word on any of the matters under discussion here. Sherwin Bailey, writing about Christian sexual ethics, noted several decades ago that “even among those who are concerned to think and act responsibly, and to maintain high standards, there are differences of opinion as to what is right and wrong in given circumstances.”38 It is my sincere hope that this book will be taken as an invitation to conversation and fruitful debate.

  


  
     

     

    1   Marriage, Money, and Sex

     

    The husband should go to his wife once every four nights. This is fairest, because the [maximum permissible] number of wives is four. One is therefore allowed to extend the interval up to this limit. It is best that the husband should increase or decrease the amount of intercourse in accordance with his wife’s need to guard her virtue, since the preservation of her virtue is a duty of the husband. If the woman’s claim on intercourse has not been fixed, this is because of the difficulty of making and satisfying such a claim.

    Al-Ghazali, Book on the Etiquette of Marriage1

     

    After the first time, intercourse is his right, not her right.

    Radd al-Muhtar, early nineteenth-century Hanafi legal text2

    Muslims have practiced Islam in an enormous range of geographic, historical, and social contexts, and Muslim scholars differ, sometimes significantly, on crucial points of doctrine. Despite this diversity, virtually all agree that marriage obligates the husband to pay his wife a dower, that a Muslim husband bears the sole burden of providing for his wife and household, and that Muslim women may only marry Muslim men. Yet even Muslims who assiduously affirm these regulations do not always follow them. The gap between expressed doctrine and practice is perhaps largest in Western nations, especially the United States, my focus in this chapter. Although there are no hard figures available for American Muslim practices, anecdotal and other evidence suggests that dower continues to figure in most marriages of Muslims despite its unenforceability as a matter of civil law and the fact that it often remains unpaid. The majority of American Muslim women contribute materially to their own support and that of their households, as many have done historically and do elsewhere, the accepted gendered allocation of marital rights and responsibilities notwithstanding. And, although “the prohibition to give Muslim women in matrimony to unbelievers ... is one of the strictest and least disputed prohibitions in Muslim law of personal status,”3 the marriage of Muslim women to non-Muslim men occurs in the U.S. with some regularity, though not nearly as frequently as the marriage of Muslim men to non-Muslim women.4

    With no coercive central authority or national legislative body dictating what is required for marriage between Muslims, American Muslims have adapted Islamic marriage regulations to fit prevailing legal, social, and cultural norms. These norms are not uniform even within the subset of the world’s Muslims who live in the United States. African American Muslims constitute the largest single ethnic group of Muslims, followed by Asian, Arab, and African immigrants and their descendants. These larger groups are supplemented by significantly smaller numbers of white and Latina/o converts. Most are Sunnis; some are Shi‘a. Marriage practices and ideals vary between and within these communities, but all must confront the relationship between civil law and religious obligation. Choices about which religio-legal precepts to observe and which should be allowed to slip into disuse are not always logical or consistent, and may have unanticipated results for individual Muslims or their communities.

    This chapter considers dower, the regulations governing spousal support and sexual availability, and the prohibition of intermarriage between Muslim women and non-Muslim men. I suggest that the arguments used by Muslim thinkers, and often adopted by ordinary Muslims, to justify continued adherence to certain classical rules are incompatible with other commonly held ideas about marriage. Further, none of these regulations takes into account the vastly different context in which American Muslims live and marry. I do not attempt to construct legal arguments in opposition to standard views, but rather to critique the way in which the views are reproduced and defended. Ultimately, I suggest that reconsideration of dower, spousal support, and intermarriage provides one possible way of thinking about a new structure for egalitarian marriage that bypasses the patriarchal presumptions of these rules and avoids becoming mired in the minutiae of incremental legal reform.

    “And according to what they spend from their wealth ...”5

    Property transfer on marriage has been a common practice throughout human history, though with dramatic variation in who pays, how much they pay, and who receives the cash or goods exchanged. Sometimes gifts are reciprocal; at other times, the transfer is unidirectional, either dowry paid to the husband by the bride’s family or bride price paid to the wife’s family by the husband and/or his family. Marriage and dower practices in pre-Islamic Arabia have been the subject of significant speculation and little consensus.6 Most agree that in pre-Islamic Arabia, mahr was compensation paid to a bride’s family in exchange for considering her offspring part of the husband’s tribe rather than that of her father and brothers. The Muslim dower (mahr or sadaq), paid to the wife rather than her family, is usually regarded as a modification of this practice.7 (Numerous authors cite this shift as proof of Islam’s liberatory stance toward women.8) There is some evidence suggesting that the mahr and the sadaq, terms used interchangeably by classical jurists, were originally distinct forms of compensation, with the latter going to the wife herself. On this view, dower payment to the bride would not be an Islamic innovation but rather an instance of the way that “Islam selectively sanctioned” certain Arabian tribal practices “while prohibiting others.”9 In any case, Islamic rules definitively allocated the money to the bride, although under certain circumstances fathers were allowed to receive it and spend it for a daughter’s trousseau. Among Muslims, dower has frequently been an important part of property arrangements.10 How significant it was or is in practice has depended on the wealth of the parties; whether the dower is in cash, in kind, or in immovable property; and whether it is paid up front, deferred to death or divorce, or split between prompt and deferred. When the deferred portion of the dower is set at a sufficient amount, it may also compensate women for some of the risk inherent in marriage when men have or have had unrestricted rights to divorce with no long-term liability for alimony; under most circumstances, a wife is only entitled to three menstrual cycles’ worth of lodging and maintenance after divorce.11

    Much modern Muslim discourse, from neo-traditionalists and feminists alike, praises dower as a source of economic security for women and a token of a husband’s willingness and ability to provide. This rhetoric is pervasive even in the United States, where most Muslims marry according to civil law. Dower persists in the vast majority of American Muslim marriages; though it is often only a symbolic amount, it differentiates Muslim marriage from that of the surrounding American society. In the United States, it is simple to set a dower amount at marriage, because religious authorities are frequently certified to perform marriages recognized by American law. However, following through on enforcement of dower obligations in the wake of divorce is much less common, in part because these same religious figures have no role in civil divorce. Other reasons include the nominal amount of dower often allocated to the bride, the informality of verbal or written dower agreements that do not meet standards for enforceable contracts, and the fact that U.S. courts have proven ambivalent in their treatment of dower obligations.12 The practical impact of these factors belies the rhetoric about dower’s importance as a safety net for women, and as an instance of the generous rights Islam “guarantees” women.

    Not only are most discourses on dower irrelevant to Muslim practice in the U.S., they are also detached from the logic governing dower in Islamic jurisprudence, where dower constitutes compensation paid by the husband for exclusive legitimate sexual access to his wife. (Al-Shafi‘i, among others, graphically refers to dower as “the vulva’s price,” thaman al-bud‘a.13) Dower has a very specific purpose and is linked inextricably to other rules, such as male-initiated divorce, that are incompatible with the forms of civil marriage and divorce utilized by the majority of American Muslims.The Qur’an refers in general terms to a man’s financial obligations toward his wife.14 The hadith texts discuss a range of dower possibilities from symbolic (an iron ring) to minimal (a quarter dinar or three dirhams) to ideal (the dower paid by the Prophet to his wives or that received by his daughters) to maximum (none fixed). For the most part, these texts are silent on rationales, although the Qur’an does refer to the ajr (reward, compensation) paid by a man for “what he enjoys from her.”15 In the developed logic of the jurists, however, dower came to be understood as compensation in exchange for milk al-nikah, the husband’s exclusive dominion over the wife’s sexual and reproductive capacity, which also conveys his sole right to dissolve the marriage tie by unilateral divorce.

    The linkage of divorce with dower may seem odd, but the husband, in the jurists’ logic, is paying for a type of control. It is this control that makes sex lawful. The wife may not dissolve the marriage without a judge’s approval unless specific conditions to the contrary, escape clauses of a sort, were included in the contract.16 Given that the full dower becomes obligatory after consummation, and could represent a significant sum of money, it makes a certain kind of sense that only the husband would be able to release the wife from the marriage. Otherwise, a woman could simply marry, consummate the marriage (or rather, allow it to be consummated), and then divorce her husband while claiming the full dower amount to which she was entitled. This linkage between dower and divorce rights illustrates the interconnectedness of each element of classical legal tradition, and its attempt to achieve conceptual consistency; any attempt to modify the rules surrounding divorce but not those governing dower, as some advocates for women’s rights have proposed, would alter the marital dynamic significantly.

    Dower is not alone among the financial obligations associated with marriage that have been given new rationales by modern Muslim authors. Contemporary Muslim thought generally links male provision of nafaqa, or support, with a wife’s household service: the husband/father earns a living and a wife/mother stays home and keeps the house and raises the children.17 Yet this provider-homemaker division of labor does not reflect the actual experience of most Muslim families, where women contribute to their own support and/or that of their households and children, nor does it resonate with classical texts. Those texts, while sometimes suggesting that women have a religious obligation to manage the household, generally stress that the husband maintains his wife in exchange not for household services but for her sexual availability to him.

    Sex

    Current conventional wisdom among Muslims and non-Muslims alike holds that Islam is a religion with a positive view of human sexuality.18 Medieval Christian polemics against Islam viewed its sensualism as barbaric in comparison to the purity of Christianity, but many modern commentators see Islam’s world-affirming perspective as more realistic than the supposedly ascetic and world-denying stance of Christianity.19 The comparison relies on an oversimplified view of Christianity, but the claims with regard to Islam have a basis in Muslim tradition. Key Islamic texts present marriage, and sex within it, as a natural and desirable part of human life. The Prophet Muhammad reportedly objected to religious celibacy (“No monkery in Islam”)20 and specifically claimed marriage as part of his sunnah, or authoritative practice. Premodern biographical treatments of his life celebrate his virility as part of his sound human nature.

    Both classical and contemporary authors likewise recognize women’s sexual needs and appetites, but with different emphases.21 Classical texts note the importance of female fulfillment, but usually focus on the discord-producing effects of female dissatisfaction (the potential for social fitna) while stressing the wives’ duty to remain sexually available to their husbands. Contemporary authors, often quoting selectively from this corpus, pay less attention to these themes.22 Instead, they focus on women’s sexual rights within marriage, attempting to prove the importance of female pleasure by highlighting the dissociation of sex from reproduction and the importance of female orgasm.

    Significant texts in the Qur’an and hadith allude to the importance of female gratification and satisfaction in the sexual act. These sources, drawn on by al-Ghazali in his frequently cited writings, stress men’s responsibility for making their wives’ experiences pleasurable.23 Al-Ghazali frames his discussion of the sexual act in terms of a husband’s responsibility for keeping his wife satisfied; it is a matter of the husband’s duty, rather than the wife’s right.24 This duty has social, as well as intimate, dimensions: a man is obligated to keep his wife satisfied in part to keep her from wreaking social havoc. Given women’s generally slower trajectory of arousal and orgasm, both foreplay and prolonged stimulation are required, the former to ensure readiness for penetration, the latter to ensure attainment of climax. Foreplay, in his view, is the subject of the Qur’anic command “do some good act for your souls beforehand.”25 He also cites a statement attributed to the Prophet, counseling men not to fall upon their wives like beasts, but rather to send “a messenger” prior to the sexual act. When questioned, Muhammad is said to have clarified that this “messenger” was kisses and caresses.

    Al-Ghazali insists that it is the husband’s responsibility, having aroused his wife sufficiently for penetration, to see to it that she also reaches orgasm. It is likely that she will only climax after “the husband has attained his desired end”; nonetheless, “mutual estrangement” may occur “whenever the husband is too quick to ejaculate; simultaneity in the moment of orgasm is more delightful to her.” This is part of his rationale for foreplay; if the wife is sufficiently close to orgasm before penetration, mutual climax is more likely. Al-Ghazali insists that the wife’s dissatisfaction can damage the intimate relationship between the couple. Again, the husband is charged with ensuring this does not occur: “The husband should not be preoccupied with his own satisfaction, because the woman will often be shy.”26

    Al-Ghazali’s explicit discussion of female orgasm highlights one of the drawbacks of coitus interruptus (‘azl), the method of birth control best known to early Muslims: a man must withdraw prior to his ejaculation to prevent conception, but “coitus interruptus may diminish her pleasure.” As Sa’diyya Shaikh points out, a wife is “entitled to full sexual pleasure” and has “the right to offspring if she so desires.” Shaikh views this doctrine as evidence of “the priority given in Islam to mutual sexual fulfillment as well as consultative decision making between a married couple in terms of family planning.”27 Sex for non-procreative purposes was clearly permissible: with very few exceptions, Muslim authorities accepted contraceptive measures and approved of sex with pregnant women and nursing mothers, making clear that sexual pleasure was a worthwhile aim even where pregnancy was an impossible, unlikely, or undesirable outcome of intercourse. Shaikh is thus largely correct in her broad claim that “within the Islamic view of marriage, an individual has the right to sexual pleasure within marriage, which is independent of one’s choice to have children.”28 Yet the mention of an ungendered “individual” who has this right ignores the context within which classical thinkers discuss marital sex. Although Hanbalis, Malikis, and Hanafis viewed the wife’s permission for withdrawal as necessary, most Shafi‘is disagreed, and the reasons behind their disagreement are instructive.29 According to one rationale, since a wife didn’t have the right to demand intercourse at any given time (a point on which the jurists largely agreed across the legal schools), her husband could prevent her from conceiving or attaining sexual pleasure by abstaining from intercourse with her entirely. Given that she therefore had no independent right to orgasm or to conception, her consent regarding withdrawal was irrelevant. This doctrine, a minority view, complicates the simple view of an “Islamic right” to female sexual pleasure.

    Muslim acknowledgement of the positive aspects of female sexuality has historically coexisted with two views that challenge it in different ways. First, certain elements of the classical Muslim tradition treat female sexuality as dangerous, with potentially disruptive and chaotic effects on society.30 Historians have demonstrated how anxieties about temptation and female sexuality translated into insistence (never fully achieved in reality) on restricting the appearance of women in public spaces.31 Muslim worry over fitna – chaos and disorder – has often focused on the sexual temptation caused both by women’s unregulated desires and the troublesome desire that women provoke in men. Second, and in a paradoxical relationship to this view of women as sexually insatiable and thus prone to create social chaos, Muslim authorities have stressed the importance of the fulfillment of male sexual needs, especially in the context of marriage. Drawing particularly on several hadith delineating dire consequences for women who refuse their husbands’ sexual overtures, the insistence on men’s sexual needs and wives’ responsibility to fulfill them has competed for prominence in modern intra-Muslim discourses on sex with the recognition of female sexual needs.

    Despite the scholars’ acknowledgement of the importance of female satisfaction in the sexual act, the overwhelming weight of the Muslim legal and exegetical tradition is on women’s obligations to make themselves sexually available to their husbands, rather than the reverse. This bias in the sources emerges even in contemporary discussions that attempt to discuss male and female sexual rights in parallel, highlighting the immensity of the task for those who would redefine sex within marriage as a fully mutual endeavor. A fatwa by conservative Saudi mufti Ibn Jibreen32 exemplifies the extent to which concepts of reciprocity and mutuality permeate even conservative Muslim discourses. At the same time, his strongly gendered understanding of male and female sexuality is broadly representative of much contemporary Muslim discourse, including that produced in Western contexts.

    Ibn Jibreen’s fatwa, entitled “The Ruling on Either of the Two Spouses Denying the Other Their Lawful Rights,” responds to the query, “Is it permissible for either of the two spouses to deny the natural rights of the other for a long period of time, without any acceptable excuse?”33 The mufti’s response exemplifies the tension between moral exhortations surrounding wives’ sexual rights in marriage, and the legal logic governing sex as part of the structure of gender-differentiated marital claims beginning with dower and carried through to divorce. Though the questioner posed the problem of “either of the two spouses [denying] the natural rights of the other” as a gender-neutral one, sex in marriage is not a gender-neutral question. Ibn Jibreen opens by accepting his questioner’s premise of parity, declaring that “sexual relations” are among the “needs” of both husband and wife, but proceeds very quickly to discuss men and women in parallel, and then to differentiate them. Eschewing the view that women’s desires are unmanageable, he opines that men generally have “a stronger desire” for sex than women. The rest of the fatwa considers men’s sexual claims in marriage, then women’s sexual claims in marriage, lastly returning to universal statements about sex in marriage.

    The limited and contingent sexual rights of a wife stand in contrast to the unrestricted right of a husband to sex “whenever he desires it.” With the caveat that a man may not harm her or prevent her from performing any of her religious duties, Ibn Jibreen declares that a wife has “an obligation ... to allow her husband to have sexual intercourse with her whenever he desires it.” (Note the passivity here: she is to “allow” him “to have sexual intercourse with her,” rather than actively having sex with him.) Ibn Jibreen accurately categorizes this as the dominant, virtually unanimous, view of the Muslim jurisprudential tradition. Like al-Ghazali, who supports the wifely obligation to be available to her husband in a passage less often quoted by modern Muslim authors,34 Ibn Jibreen recognizes that a wife also “has rights to have her intimate needs fulfilled.” However, a husband is not obligated to satisfy her “whenever” she “desires it”; rather the husband must “have sexual intercourse with his wife (at least) once in each third of the year, if he is able to do so.”35

    A number of hadith that make assertions about wives’ sexual obligations serve as proof for this husbandly right; although Ibn Jibreen does not cite them in this fatwa, they appear in other opinions issued by the Saudi fatwa council with which he is affiliated, as well as the writings of other thinkers. Abu Huraira is the authority for five closely related narrations in the two Sahihs of Muslim and Bukhari. Muslim reports three statements by the Prophet associating the husband’s displeasure with divine displeasure in a chapter entitled “It is not permissible for a woman to abandon the bed of her husband”:

    When a woman spends the night away from the bed of her husband, the angels curse her until morning.36

    By Him in Whose Hand is my life, when a man calls his wife to his bed, and she does not respond, the One Who is in the heaven is displeased with her until he (her husband) is pleased with her.

    When a man invites his wife to his bed and she does not come, and he (the husband) spends the night being angry with her, the angels curse her until morning.37

    Bukhari’s two traditions attribute similar words to the Prophet:

    If a man invites his wife to sleep with him and she refuses to come to him, then the angels send their curses on her till morning.

    If a woman spends the night deserting her husband’s bed (does not sleep with him), then the angels send their curses on her till she comes back (to her husband).38

    Details in these Prophetic hadith vary. In three of the five, the husband invites his wife to bed; the other two do not mention an invitation, only that she remains away. In all but one version, the angels curse the woman till morning or until she returns to her husband’s bed; in the last, God is directly “displeased until [her husband] is pleased with her.” These variations do not affect the central point, which is that women’s sexual duties to their husbands are a matter of divine concern and divine approval is contingent on a husband’s approval.

    Aside from the abstract, if horrific, prospect of being cursed by angels or subject to divine displeasure, a wife’s sexual refusal had practical consequences in the legal tradition. Most jurists viewed the husband’s support of his wife as an exchange for her sexual availability to him, and agreed that her sexual refusal constituted grounds for suspension of her support.39 The dominant Hanafi view differed in a crucial way; a man had to continue to support his wife even if she refused him, so long as she remained in the marital home.40 As an Indian author argues in 1987, in euphemistic language, in case of the wife’s refusal of sex, “It is taken that she shall be in his power and [he] can be intimate with her by applying some pressure.”41 The early jurists would have considered marital rape an oxymoron; rape (ightisab, “usurpation”) was a property crime that by definition could not be committed by the husband, who obtained a legitimate (but non-transferable) proprietary interest over his wife’s sexual capacity through the marriage contract, incurring the obligation to pay dower in exchange. The Hanafi view that husbands were entitled to have sex forcibly with their wives when the latter did not have a legitimate reason to refuse sex was not widely shared outside that school. Even the majority of Hanafi thinkers who accepted this doctrine recognized a distinction between forced intercourse and more usual sexual relations between spouses; although both were equally licit, sex by force might be unethical.42

    Unlike the clear penalties that a wife could face if she did not fulfill her husband’s demand for sexual access, a sexually dissatisfied wife had few avenues for redress, despite a man’s obligation to keep his wife satisfied. Those sources that do exist, beyond those cited above as encouraging foreplay, do not receive nearly as much attention as the Abu Huraira hadith cursing recalcitrant wives. In one case, Muhammad is reported to have told a man who boasted of fasting every day and praying at night that he should follow the Prophet’s own example, and moderate his devotions so that he could partake of normal human activities: food, sleep, and sex. Interestingly, the terms used liken the wife in that case to almost an extension of her husband’s body: “Your body has a right over you, your eyes have a right over you and your wife has a right over you.”43 This hadith is important because it moves beyond the question of women’s satisfaction in a particular act, discussed by al-Ghazali and others, to the larger question of wives’ rights to sex itself.

    What was the extent of the wife’s sexual claim on her husband? With the exception of the literalist Zahiris, all legal schools adopted the view that a marriage could be dissolved for impotence – that is, the husband’s failure to consummate the marriage. In the absence of any passage from the Qur’an or statement from the Prophet on the topic, the jurists based themselves on a ruling from the second caliph ‘Umar. The choice by some (such as Abu Hanifa and his disciple Muhammad al-Shaybani) to follow this ruling while ignoring ‘Umar’s precedent in other cases demonstrates an exercise of jurisprudential discretion.44 The near unanimity on the point suggests that there is, indeed, a strong strand of thought believing that sex is a vital element of marriage. Nonetheless, despite the wife’s right to press a claim of impotence in an unconsummated marriage, the vast majority of jurists went on to declare that she has no such right once the marriage has been consummated. One opinion quoted in the late Hanafi text Radd al-Muhtar presents this sentiment particularly bluntly: “After the first time, intercourse is his right, not her right.” At best, as in Ibn Jibreen’s fatwa, she might be able to insist on intercourse once every four months, assuming her husband was capable of it.45

    Sex is, by and large, a male right and female duty, according to fiqh texts, whatever the ethical importance of a husband’s satisfying his wife and thus enabling her to keep chaste. The repeated, though ultimately unenforceable, assertions of some scholars as to a wife’s sexual rights – or, more particularly, the husband’s obligations – demonstrate an unresolvable tension. The modern attempt to render the spouses’ sexual rights parallel without departing from the overall framework of gender-differentiated rights and duties set forth by classical jurists is destined for failure; the model cannot accommodate piecemeal modifications. The legal tradition fundamentally views marriage as an exchange of lawful sexual access for dower, and continued sexual availability for support. To the extent that these doctrines still inform Muslim discourses, mutuality in sexual rights cannot be a requirement, merely an ideal.

    Intermarriage

    As with regulations surrounding dower and sex, the issue of marriage of Muslims to “people of the Book” – ahl al-kitab, generally understood as Christians and Jews – demonstrates both the mutability and the limitations of existing jurisprudential approaches to intimate relationships. The Qur’an explicitly grants permission in Surah 5, verse 5 for Muslim men to marry virtuous women (muhsanat)46 from among those who have received scriptures in the past. Surah 2, verse 221 prohibits marriage between Muslim men and women and those who associate partners with God (mushrikun/mushrikat). Surah 60, verse 10 prohibits sending female converts who have come to the Muslims back to their unbelieving husbands, who are declared to be inappropriate spouses for them. The vast majority of Muslim scholars have understood these verses, taken collectively, to forbid the marriage of Muslim women to non-Muslim men, whether “of the Book” or not, and to require the dissolution of any marriage to a non-Muslim husband when a wife converts to Islam.47

    Their interpretations presupposed two kinds of hierarchies: Muslims were to be dominant over non-Muslims and husbands over wives. As wives were to be subordinate to their husbands, the marriage of a non-Muslim man to a Muslim woman would challenge this authority structure: “A marriage of a Muslim woman to a non-Muslim man would result in an unacceptable incongruity between the superiority which the wife should enjoy by virtue of being Muslim, and her unavoidable wifely subjection to her infidel husband.”48 The same rationale governed, although to a lesser extent, other legal discussions about socio-economic parity between spouses, particularly important in the Hanafi understanding of kafa’a, measuring the suitability of the groom according to whether he was the bride’s equal or better in lineage, wealth, and religious status.49 The reverse was not true: twelfth-century Hanafi scholar al-Marghinani’s statement that “it is not necessary that the wife be the equal of the husband, since men are not degraded by cohabitation with women who are their inferiors” was meant to apply with regard to suitability but applied equally to intermarriage.50 Though some prominent early Muslims did object to intermarriage with Christians, in particular on theological grounds, the notion of a Muslim husband’s authority over a non-Muslim wife posed no conceptual problems.

    As exegetes and jurists grappled with the issue of intermarriage, they took for granted the absolute necessity of both Muslim political authority and male familial authority. Classical exegetes explicitly grappled with the Qur’anic verses mentioning intermarriage, and tried to sort out the relevant categories (Muslims, believers, people of the Book, Jews, Christians, non-believers, mushrikun). Jurists, more pragmatically inclined, attended to issues of permissibility and conditions for interreligious marriages. For the most part, scholars simply assumed that Muslim women couldn’t marry non-Muslim men and did not consider it necessary to elaborate on their evidence and rationales. Ibn Rushd does not discuss Muslim women marrying non-Muslims in his Distinguished Jurist’s Primer which, because it treats matters on which jurists disagree, is often a repository for minority opinions.51 More tellingly, neither Ahmad b. Naqib al-Misri nor his nineteenth-century commentator ‘Umar Barakat deemed it necessary to state that Muslim women could not marry non-Muslim men in the classic Shafi‘i manual Reliance of the Traveller; however, a late twentieth-century transmitter of the text adds it as a clarification for the English translation; literally, what once went without saying no longer does.52

    The scholar quoted in the Reliance states the prohibition without presenting a justification for it, but numerous others have addressed the point. The increasing frequency with which (civil) marriages between Muslim women and non-Muslim men are occurring, or where women who convert to Islam independently remain married to non-Muslim husbands, has led to impassioned, but deeply flawed, arguments by Muslim thinkers intent on upholding the standard prohibition of such marriages, though in quite different terms from those provided by early and medieval thinkers, when they addressed the matter at all.53 The rationales presented, however, are often nonsensical, as well as simplistic in their discussions of intermarriage by Muslim men. The premodern tradition demonstrates a level of complexity in discussions of intermarriage that does not carry over into contemporary discussions, suggesting the relevance of context as a factor in determining the (im)permissibility of particular types of marriages. At the same time, a reconsideration of the relevant Qur’anic passages in isolation from their traditional interpretation suggests that the text is less categorical than generally assumed; sunnah may also provide a model of flexibility.

    Even leaving aside the dominant Shi‘i view that men may not contract nikah with non-Muslims of any type, early Sunni discussions of intermarriage between Muslim men and Jewish or Christian women are more complex than the view, often expressed today, that while women are forbidden from intermarrying, Muslim men may marry Christian or Jewish women. Marriage of Muslim men to non-Muslim women was not as straightforward as simple permissibility. First, authorities debated who should be included in the definition of “people of the Book.” Ibn ‘Umar’s blanket disapproval of marriage to a Christian (for who is more an idolator than someone who says that God is one of three?) is a well-known minority view, but Christian and Jewish women were agreed by Sunni scholars to be acceptable, if not ideal, as marriage partners. Instead, the debate tended to center around the categories of the Sabeans (Abu Hanifa permitted marriage to Sabean women, though his disciples did not) and Zoroastrians (not lawful, according to the Hanafis, but the inclusion of this disclaimer makes clear that some did hold it permissible).54 More importantly, quite a number of thinkers held that circumstances mattered in assessing the permissibility of marriage between Muslim men and kitabi women. It was one thing to marry a kitabiyya within the safe haven of Muslim-ruled Dar al-Islam, but quite another to do it in Dar al-Harb when the possibility of the children being brought up as non-Muslims was more of a threat (assuming the husband divorced the woman and returned to his native land, which some scholars considered a strong probability). According to the view presented in the Hanafi text Fatawa-I-Kazee Khan, such a marriage was “valid” but “abominable” (makruh).55

    The early jurists also devoted substantial discussion to the conversion of one spouse to Islam.56 When a Christian or Jewish husband converted, he was allowed to remain married to his wife of the same faith; his conversion resulted in a permissible marriage between a Muslim man and a kitabiyya. On the other hand, if the wife converted while her husband retained their original religion, there was general (although not universal) agreement that their marriage could not continue, a position that has been generally upheld by scholars until the present day. However, two recent opinions by Western Muslim authorities have declared that a woman who converts to Islam is not necessarily required to divorce her kitabi husband. Although the positions taken in these fatwas suggests a serious challenge to the dominant view of intermarriage, an exploration of their reasoning shows that neither upsets conventional wisdom as much as might be expected.

    The first fatwa, by Taha Jabir Alalwani, appears on the website of the mainstream and influential Islamic Society of North America.57 He argues:

    A questioner asks, “Is it forbidden (haram) for a Muslim woman to be married to a non Muslim, and what should one do?” The standard answer based on the Qur’an is that it is forbidden for a Muslim woman to be married to a non-Muslim so she should be divorced immediately. However in this particular case the circumstances are as follows: The woman has just converted to Islam and she has a husband and two young kids. The husband is very supportive, but is not at this time interested in converting. The woman was told immediately after converting that she had to divorce her husband of 20 years. Within these circumstances the question should have been: Is it worse for a Muslim woman to be married to a non-Muslim husband or for her to leave the religion? The answer is that leaving the religion is much worse, so therefore it is acceptable for her to continue with her marriage and she is responsible before Allah on Judgment Day.

    Alalwani situates his response to a “questioner” asking about “a Muslim woman [being] married to a non Muslim” within a consideration of the larger issue of whether questions have been properly formulated to lead to appropriate results. The question posed was whether the situation was “forbidden” and what would be the appropriate action to take in case of such marriage. After discussing the woman’s personal circumstances, Alalwani reframes the issue as a choice between the convert remaining married to a non-Muslim or leaving Islam. In asserting that the way a question is formulated affects what answer can be given, Alalwani recognizes a key facet of all intellectual endeavor, Islamic jurisprudence not excluded. However, he does not acknowledge the extent to which his own statement of what “the question should have been” predetermines its outcome: there can be no consequence worse than leaving Islam, so any alternative, even violating the prohibition on marriage between a Muslim woman and a non-Muslim man, seems reasonable.

    Rather than undertaking a serious reconsideration of interreligious marriage by Muslim women, Alalwani provides a dispensation (rukhsa) which lightens a normal restriction to respond to an extraordinary circumstance. Indeed, he provides a truly extraordinary example: a woman married twenty years would be far more reluctant to leave her husband than one married only a few years. Further, a woman with young children would be especially hesitant to separate from their father. The fact that both these elements are present suggests contrivance: how many women married for two decades still have “two young kids”? Though the situation he describes is biologically possible, it is far more likely that a woman married for such a long time would have teenaged offspring. By depicting a situation where one is very sympathetic to the woman involved, Alalwani increases the likelihood that readers will concur with his deliberations. But does this fatwa have relevance beyond the individual case at stake?

    Although the logic of this fatwa is internally sound, its methodological premise is too superficial to be sustained or applied more broadly, as it allows for almost any manipulation of the question to result in the desired answer. Would he accept the same rationale if it were not a convert’s marriage at stake but rather an unmarried Muslim woman in love with, and wanting to marry, a non-Muslim, and in danger of leaving Islam if she could not do so? What if it were two Muslim women wanting to marry each other, now permissible under civil law in certain parts of North America and Europe? Presumably, Alalwani would approach these situations differently, but this fatwa does not provide any methodological justification for doing so.

    Alalwani does not suggest a broader differentiation between permitting a convert to Islam to remain married to her kitabi husband (where her apostasy from Islam was not feared) and cases where an unmarried Muslim woman wanted to marry a Christian or Jewish man. There is some textual support for this distinction; anecdotal evidence suggests that the first generation of Muslims viewed the preservation of an existing marriage somewhat differently than the case where no marriage yet existed.58 The second fatwa, from the European Council for Fatwa (an all-male organization that includes North America-based Jamal Badawi among its members), does make this distinction, “affirm[ing] and repeat[ing] that it is forbidden for a Muslim female to establish marriage to a non-Muslim male” while permitting a convert to maintain her marriage under certain circumstances.59 The fatwa acknowledges that “according to the four main schools of jurisprudence, it is forbidden for the wife to remain with her husband or indeed to allow him conjugal rights, once her period of waiting has expired.” The Council bases its dissenting view on “some scholars” (those named are Ibrahim al-Nakha’i, al-Shi’bi, and Hammad ibn Abi Sulayman) who held that “it is for her to remain with him, allowing him and enjoying full conjugal rights, if he does not prevent her from exercising her religion and she has hope in him reverting [i.e., converting] to Islam.” The Council’s rationale (“for women not to reject entering into Islam if they realize that they are to separate from their husbands and desert their families by doing so”) is similar to Alalwani’s objective to prevent the convert’s apostasy, although the situation of one who never becomes Muslim is less dire than that of one who becomes Muslim only to abandon the faith.

    Both fatwas acknowledge their departure from the near- universal view on the dissolution of a female convert’s marriage. Neither, however, reconsiders the evidence on which that doctrine is based. Alalwani states simply that “the standard answer based on the Qur’an is that it is forbidden for a Muslim woman to be married to a non-Muslim.”60 However, his intimation that the Qur’an explicitly forbids such marriages is misleading. The Qur’an does not address the situation of women’s marriage to “non-Muslims” in general but rather discusses specific categories of potential spouses such as “those who associate partners with God” (mushrikin) and “unbelievers.” Although both fatwas refer to a woman’s freedom to practice her new religion, neither discusses the relation of the cases at issue to the Qur’anic verse disapproving of Muslim women remaining married to unbelievers (kuffar). A woman’s conversion separately from her “very supportive” husband suggests her freedom of conscience and action. In contrast to the cases considered by these muftis, the Qur’anic verse explicitly treats the situation of women who had converted and left their husbands. The situation of female converts to Islam who had come as refugees from a community engaged in conflict with the Muslims is, in several respects, quite different from that of women who desire to remain with their husbands, not to mention those living in a society in which Muslims and non-Muslims coexist peacefully. The muftis could have chosen to argue that this Qur’anic ruling is context-specific and therefore does not apply in the dramatically altered scenario of a Christian or Jewish woman who converts to Islam in the United States today.

    If one holds that Surah 60, verse 10 does not apply to the situation of converts in the West today, then the remaining Qur’anic evidence against women’s marriage to non-Muslims is twofold: the prohibition in Surah 2, verse 221 on marrying women off to those who associate partners with God, and the silence surrounding women’s marriage to kitabis in Surah 5, verse 5. The prohibition of marriage to mushrikin in the former explicitly applies to both Muslim men and Muslim women. It cannot, therefore, be applicable to all “non-Muslims,” as many exegetes, both classical and contemporary, have assumed in the case of women.61 Rather, it is accepted to stand in non-contradiction to the permission for Muslim men to marry women from “those who have received the book before you” in the latter verse. To view the same command prohibiting marriage to mushrikin as applying more broadly to women than to men requires a significant interpretive leap, moving far beyond the verse itself. The prohibition of marrying women off to mushrikin in Surah 2, verse 221 does not by itself foreclose the possibility of permission for women to marry kitabis. And although Surah 5, verse 5 does not explicitly grant permission for such marriages, there are numerous other instances in the Qur’an where commands addressed to men regarding women are taken to apply, mutatis mutandis, to women.62

    If the Qur’an does not directly address the marriage of Muslim women to kitabi men, and if the presumptions about male supremacy and dominance in the home no longer hold, such that a female convert living in a majority non-Muslim nation is assured freedom to practice Islam in her home unencumbered (or to obtain a civil divorce independently if she is not), what rationale exists for continuing to prohibit marriage between Muslim women and kitabi men in the first place? My aim is not to construct a legal argument for the permissibility of such marriages but rather to highlight the weaknesses in most arguments against them, particularly their reliance on unspoken but fundamental assumptions about male dominance in marriage. These assumptions are no longer widely shared, or at least no longer broadly acceptable as justifications for the prohibition of intermarriage. At the same time, greater attention to the discussions surrounding men’s marriage to kitabiyyas in both hadith and jurisprudence suggests the relevance of taking context into account in both permission for and prohibition of intermarriage. There are cogent arguments to be made for considering the permission to marry non-Muslims on the basis of factors other than gender.

    Conclusion

    Discussions of marriage among scholars, pundits and ordinary Muslims consist of a curious and continuously shifting mix of specific classical doctrines, isolated citations from Qur’an and hadith, and modern assumptions. Among Muslims in the United States, as in most Muslim-majority societies, classical models for marriage no longer hold sway in numerous respects. Rules that allowed for fathers to contract binding marriages for their minor children of either sex no longer persist. Apologetic discourses stress wives’ sexual rights while downplaying the importance of wifely obedience. In fundamental respects, in social practice at least, the understanding of Islamic marriage has shifted. Yet there has not been a coherent alternative to the classical understanding of marriage as a fundamentally gender-differentiated institution which presumes, at least at some level, male authority and control.

    Dower, which holds a central place in the legal structure of marriage and in the social practice of some Muslim communities often takes on a merely symbolic form among American Muslims. Adhering to the symbolism comes at a price, however. If dower is meant to be an economic safety net for women, then a more useful approach would depend on factors other than consummation, such as length of marriage, contribution to the household economy, wages lost and earning potential diminished during childbearing and caretaking, and so forth. Feminist assertions that women do not have any Islamic obligation to perform domestic services or childcare may have the ironic effect of devaluing those contributions. Although stress on the voluntary nature of women’s performance of domestic duties can highlight their significance, this recognition that dower does not compensate for a wife’s household contribution is not usually accompanied by a discussion of precisely for what it is that dower compensates a woman.

    Discussions about dower, spousal rights, and intermarriage must occur in the context of a broader consideration of what men and women contribute to marriage and to the family, including the recognition that most American Muslims do not maintain the separate asset regime assumed by classical law and that complete male economic responsibility is more theoretical than actual. Perhaps one positive outcome of the neo-traditional vision of the wife providing homemaking and childrearing services in exchange for male providership could be the dissociation of sex from support; if sex is no longer the wife’s marital duty, then it could become a fully mutual right. This does not resolve the problem of how to deal with the double-shift that emerges when women work outside the home to provide partial support for the household without the husband taking over a portion of the household duties, but it might be more reasonable to see those duties as less explicitly gendered than the others. If some Muslims want to adopt a provider/homemaker division of labor that provides some kind of economic independence for women, that ought to be negotiable. But the pretense that such a structure, and only such a structure, is religiously legitimate avoids the reality that many Muslims organize their lives differently, as well as the real incompatibility of classical definitions of male and female obligations with most contemporary understandings of spousal roles in marriage.

    Coda 1

    The year after Sexual Ethics and Islam was published, I was at a workshop with Amina Wadud and Margot Badran. Both asserted that the two most significant obstacles to Muslim women’s equality were rules governing women’s status within the family and women’s exclusion from certain types of public ritual practice, especially leadership within it. The conjoining of patriarchy within the family and male dominance in ritual leadership led me to wonder more basically about the juxtaposition of family law and ritual law. It seems to me that today, especially but not exclusively for Muslims living in contexts where they are minorities, family law plays a role quite distinct from its function in premodern Muslim communities and societies. Marriage rules, in their earliest Muslim iterations, served as a kind of shorthand to ensure that people were essentially in right relationship to one another and that the social structure was both stable and generally just.63 Reformists, including feminists, distinguish between rules for worship, deemed immune to change, and rules for social transactions which can, at least in theory, change with the times. Yet part of the resistance to changing rules governing, for instance, dower, arises from the fact that it has come to symbolize the religious legitimacy of the marriage, rather than merely serving as a means for regulating social recognition and property allocation.
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