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Praise for Spite: and the Upside of Your Dark Side


 


‘[A] thorough and entertaining book, which poses a provocative thesis . . . McCarthy-Jones is a funny, playful writer, especially for a psychologist . . . an illuminating examination of an under-discussed topic.’ 


New York Times


 


‘An interesting and at times provocative exploration of an emotion that has to this point been underexplored and, if McCarthy-Jones is right, significantly underappreciated.’ 


Independent


 


‘An informative, evidence-based page-turner. A rare pleasure.’ 


Richard Stephens, author of Black Sheep


 


‘Spite is an eye-opening examination of humanity’s nastier impulses – from Achilles to Trump. An erudite and eloquent guide, McCarthy-Jones deftly examines cutting-edge psychological research and evolutionary theory, with some truly startling insights for our personal relationships, business and politics. You will never look at your human nature in quite the same way again.’ 


David Robson, author of The Intelligence Trap


 


‘Spite is a fascinating insight into how we all behave in a world of big egos and thin skins.’ 


Michael Cockerell, award-winning political documentary-maker


 


‘With rigorous science, penetrating analyses, colourful and enjoyable prose, and an astonishing breadth of knowledge – Simon McCarthy-Jones has delivered a book that will undeniably be appreciated by many.’ 


Frank Larøi, Professor of Psychology at the University of Bergen
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For Daisy and Ken, neither gone nor forgotten,


and Rose, E and Z, who continue the battle.










The most dangerous man to any government is the man who is able to think things out for himself, without regard to the prevailing superstitions and taboos. Almost inevitably he comes to the conclusion that the government he lives under is dishonest, insane, and intolerable and so, if he is romantic, he tries to change it. And even if he is not romantic personally he is very apt to spread discontent among those who are.


 H. L. Mencken1


 


What would the individualists and freethinkers of the eighteenth and nineteenth centuries say could they but see what idols a man must now worship, to what jackboots he must now pay homage, if he is to escape being hunted and stoned?


 Bertrand de Jouvenel2


 


[E]very thought which does not serve and does not conform to the ultimate purpose of a machine whose only purpose is the generation and accumulation of power is a dangerous nuisance.


 Hannah Arendt3


 


To become a vital part of the living Constitution, a value must have more than a strong historical and analytical foundation. The value must also succeed at the level of rhetoric; it must have its great quote.


 Vincent Blasi4
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Introduction


Controlling bodies gives power but controlling minds grants dominion. For this reason, there has always been and always will be a battle for our minds. It is a fight we cannot afford to lose. Evolution has stripped us of traditional mammalian defences and left us with instincts that take us only so far. Our programming is incomplete. In its place, we have been gifted a new tool for life: thought. To endure, discover, govern ourselves and flourish we must cogitate and deliberate, reflect and reason, imagine and remember, ponder, muse, mull things over, figure life out. We think and thereby invent our lives.1 To let others think for us is to let others live for us.


As a psychologist, I knew this in theory. But it would take a combination of personal and political events to awaken me to the battle for our minds that rages around us. Before 2016, people often told me malevolent forces controlled their minds. All were amidst mental health struggles, often traceable to a treacherous world.2 Then things changed. People began telling me that sinister forces were controlling other people’s minds. And these accounts weren’t coming from people seeking support for their mental health. Instead, they came from Hillary Clinton supporters and anti-Brexit campaigners.


The following year, my mind came under someone else’s control. A short article I wrote went viral.3 Or, at least, it went viral by academic standards, meaning it was read by more than two people unrelated to me. At the time, I still had a Facebook account. My mind kept urging me to ‘check Facebook, check Facebook’. It wanted to know if I’d been rewarded with a red notification button showing someone had commented on or shared my article. I could cope with the predictably disastrous results of perching my laptop on a treadmill to monitor Facebook whilst jogging. But Facebook made things personal when it began stealing my mind away from family activities. I finally started to pay attention to the forces buffeting our minds.


The mainstream media were already telling a story about the contemporary battle for our minds. Their account ran roughly as follows. The twenty-first century had seen a new combatant in the battle for the mind: social media companies. These companies had not just seized our minds, they had polluted them. Echo chambers were engineered, hate amplified and elections swung. Social media, it was said, had brainwashed Britain out of Europe and America into Trump.4 But if the Western mind was in trouble, things were worse in the East. The Chinese Communist Party’s (CCP’s) use of surveillance technologies and artificial intelligence promised to access, control and punish the thoughts of a billion people.5 The media were clear; something had to be done. But what?


To solve a problem of this magnitude, a god was needed. Luckily, the United Nations (UN) knew where to find one. The UN journeyed to the land where the secular gods reside – international human rights law. The deity they summoned was the right to freedom of thought, sired in 1948 by the Universal Declaration of Human Rights.


As with any god worth its salt, the right to freedom of thought was omnipotent. Human rights law gave it the status of an absolute right.6 In contrast, most other rights, such as privacy, free speech and assembly, are qualified rights. Governments can permissibly restrict them for national security or public safety reasons. But absolute rights, like the right to freedom of thought, can never be violated, under any circumstances, for any reason.


There was, however, a significant problem. The only thing absolute about the right to freedom of thought was its neglect. The right to free speech had been endlessly debated, discussed and developed in the courts. Free thought – not so much. The right to freedom of thought turned out to be the Napoleon III of rights, a man of whom Bismarck said, ‘At a distance it is something, but close to it is nothing at all.’


The law had put the cart before the horse by placing speech before thought. ‘Tell me, Mr Anderson’, runs a line from the 1999 film The Matrix, ‘what good is a phone call if you are unable to speak?’ Likewise, what good is free speech if you are unable to think? Speech in the absence of free thought is platitude, received wisdom, the party line. A government that completely controlled citizens’ thoughts could safely grant them complete freedom of speech, as no one would have anything destabilising to say. Without thought, speech is mindless.


It was beyond bizarre that the international community had not spelt out what the right to freedom of thought meant in practice. In part, this was a failure of imagination. Law review article after law review article, court after court pondered free speech when free thought was clearly the issue. Articles that claimed to plunge into the ocean of free thought often ended up promptly swimming for the firm land of free speech. There was some pioneering scholarly work on the right to freedom of thought7 and its potential relevance to technology, neuroscience8 and the digital world,9 but this was rare. It was less that the law had put the cart of speech before the horse of thought and more like it had left this cart alone in a vaguely horse-smelling field.


By deciding that the right to freedom of thought should be inviolable, the UN had given it a titanium skeleton. But the law had never put flesh on the bones of this beast. What form could or should this right have in practice? The right’s lifeless bones lay on a slab, under a half-century of cobwebs, awaiting its legal Geppetto, Prometheus . . . or Frankenstein.


On 19 October 2021 the UN finally dusted off this ‘forgotten freedom’10 and began to build it a body. Ahmed Shaheed, a UN Special Rapporteur, presented a report on freedom of thought to the 76th Session of the UN General Assembly.11 This was the first attempt, at the level of the UN, to spell out what the right to freedom of thought should involve. The process of deciding what this fundamental human right should look like is ongoing. It is happening now. When consensus is reached, judges will wield a new weapon. They will free us from the machinations of social media corporations and the tyranny of totalitarianism. Our minds will be free again.


This is a compelling story, perhaps too compelling. But is it cast correctly? Take the villains of the piece. Are the traditional media right in portraying social media and autocracies as the primary threats to free thought? Or, by shining a light on these figures, are they leaving other threats to gimble and gyre in the darkness? Then there is the hero of this story. Will a freshly forged right to freedom of thought sweep us all to safety? Or, like all good heroes, will it have a dark side? And will all our thoughts find shelter under this hero’s cape? In deciding what the right to freedom of thought covers, the UN is also deciding what this right doesn’t cover. Important facets of thought could be left flapping unprotected in the wind.


We could easily shrug our shoulders and leave the legal profession to protect whatever conception of thought they settle upon, however limited, strange or contorted it may be. Yet if the law promises to protect our thought, we should hold it to its word. The job of law, said one of its great thinkers, is to ‘divine the form of what lies confused and unexpressed’ and ‘bring to light the substance of what is half surmised’.12 To do this in relation to freedom of thought, the law cannot but benefit from hearing perspectives on thought from psychology, neuroscience, philosophy and anthropology.


All of us must have a chance to contribute our voice to the development of the right to freedom of thought. Due to the political consequences of the nature and scope of the right that emerges, we must have a public conversation about this process. This book aims to stimulate such a conversation. In a democratic society, such discussions are essential. Democracy is where the people decide on the laws that bind them.13 Democracy is self-government. If we are to be bound to fulfil the responsibilities entailed by the right to freedom of thought, as well as to enjoy its fruits, we must all have a say in its design for it to have any legitimacy. If politics is too important to leave to politicians, then human rights are too important to leave to lawmakers.14 Yet, as we will see later, having human fingerprints all over human rights is not necessarily a good thing. Human rights are better born through virgin birth.


In these pages, I will set out, as a mere psychologist, how I think this right should look. My central belief is that we should demand protection for our thought in all its rich forms. We must reject impoverished conceptions of thought that limit it to the happenings inside our heads. We must recognise that thought happens between people as well as within them. Yet, if we are really serious about protecting thought, as I think we should be, we will need to change not only our laws, but also our culture and societal structures. To think freely requires a new enlightenment that goes beyond a focus on individuals. It requires a deep enlightenment.


Why do we need a right to freedom of thought?


Despite the need for widescale input into developing the right to freedom of thought, this issue is not garnering much attention. When the UN’s Special Rapporteur issued his report, it barely raised a ripple in public awareness. That day, many things trended on social media: ‘NBA is back’, ‘Angelina Jolie’, ‘Xbox Mini Fridge’, but not ‘freedom of thought’.


Yet this report should have created shockwaves. We should have come out in a cold sweat at the realisation that freedom of thought, lauded by luminaries from Voltaire, Thomas Jefferson and Hannah Arendt to Noam Chomsky, George Orwell and the US Supreme Court, was not already defined in law in crystal clear terms.15 But maybe we are rushing ahead of ourselves. After all, why exactly should we care?


Where rights come from is a thorny issue. This question is ultimately about who has the authority to pronounce on rights. There are three common answers. The first is that they come from a divine being, which implies that theologians have the authority to determine our rights. The second answer is that rights exist naturally and that we can use philosophical reasoning to uncover them. This effectively gives philosophers the authority to pronounce on our rights. Such thinking led to the idea that as rational, sociable creatures with instincts for self-preservation, we have natural rights to life, liberty and property. This idea was seen as both consistent with reason and God.16


Unfortunately, it has been convincingly argued that the idea of natural or divinely inspired rights is a ‘tiresome illusion’ (Walter Lippmann), ‘at one with belief in witches and unicorns’ (Alasdair MacIntyre) and ‘nonsense upon stilts’ (Jeremy Bentham).17 As the philosopher Jeremy Waldron has said about natural rights, ‘no one now uses the phrase except in a disparaging sense’.18


To reject the idea of divine or natural rights is not to say that we shouldn’t have rights. Rather, a third option is to recognise that we make a political choice to create rights. We don’t just discover them in nature. A realist definition of a right comes from the American journalist Walter Lippmann. He defined a right as ‘a promise that a certain kind of behavior will be backed by the organized force of the state’.19 This definition helps us see how important it is, in a democracy, for the people themselves to have a say in decision making surrounding rights.


As part of our democratic discourse, we need to understand why we should have a right to freedom of thought. We should not accept something simply because a judge or court has previously ruled that way. These are the arguments from authority against which freethinking has always rebelled. I don’t want precedents; I want arguments. Simply shouting ‘thought police!’ is not an argument against interfering with people’s thoughts. If we shouldn’t punish people’s thoughts, why is that precisely? Are such arguments valid today? Were they ever? Yet, as we will see, tradition can have its silent reasons, which the claws of inquiry may need to respect.


If we are not clear on the fundamental importance of the right to freedom of thought, we may only embrace it when it supports our partisan political goals. The right to freedom of speech has already suffered this fate, being used by activists on both ends of the political spectrum to achieve their aims and then tossed aside when proving inconvenient. To be committed to free thought means being committed to others’ free thought, not just our own. We are only likely to take this stance if we fully appreciate the importance of the right.


Offering reasons for why freedom of thought matters will be important in this process. But reasons alone may be insufficient. As the philosopher Richard Rorty claimed, reasoning may do little to convince people of others’ rights. For Rorty, stirring emotions was the way to go. As he put it, ‘the emergence of the human rights culture seems to owe nothing to increased moral knowledge, and everything to hearing sad and sentimental stories’.20 In getting people to buy into the right to freedom of thought, stories of mental manipulation may be just as effective as any reason we can give, or even more so.


Knowing why we should have a right to freedom of thought means knowing what this right is trying to achieve. Only then can we design a right that achieves these aims. In my view, we need a right to freedom of thought to enable, protect and support our personal autonomy and political self-government. Freedom of thought is necessary for us to have an autonomous mind that is sovereign over itself. Such a mind can decide for itself (in consultation with others) between wrong and right, truth and falsity, beauty and ugliness, friend and enemy, rather than being tricked, manipulated or forced into positions that others would have it hold. Without mental autonomy, we would simply follow what authorities told us was the case. We would become what the poet John Milton called heretics in the truth.21


By releasing us from the yoke of fallible authority, freedom of thought gives individuals and society the best chance of finding truth. Many widely held beliefs are unlikely to be the gospel truth. Time, US Supreme Court Justice Oliver Wendell Holmes Jr observed, has upset many fighting faiths.22 This necessitates that we possess a device for winning new truth.23 Freedom of thought is such a device.


Yet while we need freedom of thought to help us win new truths, paradoxically, without the ability to restrict thought we are unlikely to succeed. As scholars have pointed out in relation to free speech, when we want to reach truth we don’t just make speech as free as possible. Instead, we place rigid restrictions and limitations on speech, such as stringent criteria for publishing in academic journals.24 The search for truth justifies both the right to freedom of thought and its limitation.


The English writer G. K. Chesterton once argued that free thought was the best of all safeguards against freedom. He claimed that if you teach someone to worry about whether they want to be free, they will not free themselves.25 Yet by helping us discover truths, the right to freedom of thought gives us the greatest possibility of living a free life. But what is a free life? As Alexander Meiklejohn argued, ‘To be free does not mean to be well governed. It does not mean to be justly governed. It means to be self-governed’.26 Self-government is only possible if, when voting (or ‘exiting’),27 we can make informed decisions based on the actual state of the world.


By helping us win new truths, freedom of thought lights the path to meaningful self-government. This is why the manipulation of our minds is wrong – it represents ‘the destruction of self-government’.28 Self-government is not possible without strong protections for free thought.29 Without it, we are condemned to be ‘governed by apathy, impulse, or precautionary conformism’.30 As US Supreme Court Justice Robert Jackson put it back in 1950, ‘our Constitution relies on our electorate’s complete ideological freedom to nourish independent and responsible intelligence and preserve our democracy from that submissiveness, timidity and herd-mindedness of the masses which would foster a tyranny of mediocrity.’31


Not only can freedom of thought support self-government, it may also help preserve it. The Ancient Athenians argued that freedom of thought mattered because it ensured their independence by keeping them strong. The playwright Aeschylus emphasised that the Athenian navy defeated the Persians at the Battle of Salamis because they were ‘men elevated and inspired by the freedom to speak their minds and govern themselves.’32 Similarly, as the Athenian statesman Pericles put it in his famous funeral oration, ‘the great impediment to action is, in our opinion, not discussion, but the want of knowledge that is gained by discussion preparatory to action.’33 Free thought helped the Athenians survive in a hostile world, at least for a while.


Freedom of thought also supports our human dignity.34 The French thinker Blaise Pascal even claimed that ‘All the dignity of man consists in thought’.35 This relation becomes clearer if we understand dignity as ‘the presumption that one is a person whose actions, thoughts and concerns are worthy of intrinsic respect, because they have been chosen, organised and guided in a way which makes sense from a distinctively individual point of view’.36


Not only that, but by enabling mental autonomy, freedom of thought is also arguably what allows us to be us at all. Our ability to think freely is so essential to our identity that violating it has been argued to deprive us ‘of personhood altogether’.37 Consider the French philosopher René Descartes’ (1596–1650) famous saying, ‘I think, therefore I am’. If you are not thinking, if the thoughts you have are put there by someone else, then do you still exist?


The importance of mental autonomy remains in spite of the autonomous individual being a cultural construction,38 an ‘invention’.39 This fiction has been so naturalised that autonomy is regarded as a basic psychological need.40 Psychologists argue we are creatures who are ‘born to choose’41 and claim that we feel this way because it has adaptive consequences. These include a longer life42 and greater resilience to adversity.43 By promoting autonomy, freedom of thought helps us survive.


Indeed, freedom of thought is central to our survival. The philosopher and ‘novelist’ Ayn Rand stressed the need for us to think to survive. As she put it, ‘Man’s life, as required by his nature, is not the life of a mindless brute, of a looting thug or a mooching mystic, but the life of a thinking being – not life by means of force or fraud, but life by means of achievement’.44 Following Rand, the economist Murray Rothbard also argued that freedom of thought is our very instrument of survival. As he put it, humans, ‘not having innate, instinctive, automatically acquired knowledge’ of our ‘proper ends, or of the means by which they can be achieved, must learn them’.45 To do this, we must think.


But thinking does more than just enable us to survive. It helps us truly live. Thinking, as Alexander Meiklejohn puts it, ‘fits us for the making of ourselves’.46 Meiklejohn distinguishes between the body, with its desires and search for comfort, and the spirit, with its ideals and quest for excellence. He argues that the fulfilment of the spirit should matter more than the fulfilment of the body. As thinkers, we hold ideals and strive for them. If freedom of thought both keeps our body alive and lets our spirit strive, it should be sacrosanct.


What is thought and what makes it free?


Once we are happy that we need a right to freedom of thought, we next need to agree on what counts as thought. International law does not define ‘thought’.47 What should count as thought is entirely up for grabs. In my first chapter, I will argue that traditional conceptions of thought, which view it as that which happens in our head, are far too narrow.


I believe that some of our speech, such as public reasoning together, is a form of thought. Not only that, but I see this as the most powerful form of thought. Thinking in one’s head is thought-lite. Thinking together is full-fat thought. Thought is primarily a social process, not a private one. Speech and thought are not distinct; they merge and meld. By creating a clear legal distinction between speech and thought, the law has made a conceptual mess, albeit one that keeps courtrooms clean. We need to focus on protecting and promoting public thinking. We need to make thinking aloud allowed again.


If we are serious about protecting thought, we must safeguard all its protean forms. For this reason, I want to see the right to freedom of thought acknowledge a range of external activities, such as writing in diaries and some internet searches, as being thought. Such an approach would have significant implications. If your diary is protected only by your right to privacy, this right can be permissibly violated. But if you can get legislators or judges to agree that your diary counts as ‘thought’, you have effectively made it invulnerable. In that case, no one, whether a cop, a court, or a king, gets to open it without your permission. Ever.


Yet courts are currently not addressing basic questions about our right to freedom of thought, even when this right is clearly relevant. Let me give you an initial example. In 2020 a case came before a judge in London. Mr Harry Miller was contesting the actions of the police. The police had investigated him for a series of alleged transphobic tweets and, as part of this, a police officer had visited Mr Miller’s place of work. Mr Miller claimed the officer said, ‘I need to check your thinking’ (the police officer denies saying this) and warned him that if his behaviour escalated it could move from a non-crime hate incident to a crime and that the police would then need to deal with it. Ultimately, the judge ruled that ‘the police’s treatment of [Mr Miller] . . . disproportionately interfered with his right of freedom of expression’.48


What intrigued me about this case was that despite Mr Miller raising both ‘thoughtcrime’ and the ‘Thought Police’, the court’s judgement did not mention the right to freedom of thought. There were plenty of opportunities to do so. For example, the judge observed that some rights are ‘absolute and can never be interfered with by the state’. The judge then gave freedom from torture, inhuman or degrading treatment or punishment as an example of an absolute right. But why did the judge not mention the right to freedom of thought on his list of absolute rights, given the claimant argued the case was about thinking? The judge went on to note that other rights ‘such as the right to . . . freedom of assembly and association are qualified and require a balance to be struck between the rights of the individual and those of the wider community’. But the right to freedom of thought should not be balanced against anything. Wasn’t this right at least worth mentioning, even if only to argue why it wasn’t relevant? It was as if the right did not even exist.


Moving on, we also need to be careful not to solely use a Western conception of thought when we develop the right. Typifying a Western approach, Aristotle argued that to make people behave better, they had to change themselves into more virtuous creatures. Yet an Eastern perspective would stress the need also to change the person’s environment to make them behave better. A Western approach to protecting free thought may emphasise teaching individuals to become critical thinkers. Yet an Eastern approach would stress creating surroundings that support free thought. Both approaches are necessary.


So, whilst the question ‘what is thought?’ might seem like a mind-numbing academic discussion (and trust me, it can be), it is not. It is a contentious scientific, political and legal discussion that will establish what is sacred, untouchable and inviolable. It really matters.


Once we have reached agreement about should count as thought, we need to decide on what makes thought free. A crucial question will be what we wish to define as acceptable and unacceptable ways to influence other people’s thinking. The answers to such questions will profoundly impact how government and business are permitted to interact with us, as well as how we interact with each other.


We will then run into the question of whether the right to freedom of thought should be ‘absolute’. It seems odd to deny that there are any circumstances under which our right to free thought might need balancing against other considerations. All this gives us plenty of questions to ponder. As the answers given will affect us all, we should all have a voice in these deliberations. Worryingly, the societal effects of the answers we reach are extremely hard to foresee.


Who threatens freedom of thought?


When we have established what our right to freedom of thought should look like, we need to work out who threatens this right. Have the media, as discussed earlier, correctly identified the critical threats to free thought? Autocratic governments clearly pose a threat to free thought. But we are programmed to spot such obvious villains. It is easy to point at other countries, such as China, as violators of free thought. Such countries fit neatly into the totalitarian-shaped hole that George Orwell cut for us in 1984. But we must see what other shaped holes have been cut in the cloth of liberty. We must see how our liberal democratic societies threaten our ability to think freely. We need new nightmares.49


All of China’s methods of ‘mind control’ have analogies in liberal democracies. European rulers have a long history of controlling public opinion by monopolising information and suppressing criticism.50 Yet the work done by the government in China is today performed by corporate power and citizens themselves in liberal democracies. In China, the government pays citizens to create social media posts to distract the rest of the population from controversial issues.51 This aims to stop the Chinese people from having discussions that could lead to large-scale collective social action. The extent of this operation is phenomenal. Estimates suggest that the CCP pays two million citizens to create half a billion social media posts. As a result, one in every 178 social media posts on commercial websites is a governmental Trojan horse.52 The US government doesn’t need to pay for such posts. The corporate media already provide a distraction economy. Why would the US government want to pay Americans to create distracting social media posts when Love Island is on TV?


The Chinese state controls news sources, blocks information and provides patriotic education.53 In the West, news sources are controlled by private corporations who block advertiser-unfriendly thinkers and cheerlead for capitalism. China has a state surveillance system, centrally operated, that inspires fear, threatens people’s jobs, and prevents questions from being asked. The West has a social media surveillance system – a ‘crowdsourced panopticon’54 – operated by its citizens’ ire, that inspires fear, threatens people’s jobs and prevents questions from being asked. ‘Thou hypocrite’, says the Gospel of Matthew (7:5), ‘first cast out the beam out of thine own eye; and then shalt thou see clearly to cast out the mote out of thy brother’s eye’.


The idea that autocratic regimes are swaying the minds of millions of voters in liberal democracies is itself an information operation conducted by autocracies.55 The very idea of mind control is an attempt at mind control. Autocracies have realised that making citizens of open societies believe lies is unnecessarily hard work. It is easier to make people doubt the truth than believe the lie. Confusion is easily sown. Autocracies’ information operations undermine trust within liberal democratic societies, making it hard to think clearly. Western journalists who overhype Russian and Chinese influence campaigns are useful idiots for autocracy.


For example, after Democrats released details of Facebook adverts created by the Russian Internet Research Agency in the run-up to the 2016 US presidential election, the New York Times promptly put one advert on its front page. This advert portrayed Satan arm-wrestling Jesus, with the caption ‘SATAN: IF I WIN CLINTON WINS! JESUS: NOT IF I CAN HELP IT!’ In doing so, the Times gave the impression of a powerful Russian meddling campaign, making Americans wonder what information they could trust. In reality, the original ad was displayed for one day, seen by seventy-one people, and clicked on by fourteen Americans.56 The Times did the Russians’ work for them.


The media is correct to alert us that social media companies, such as Facebook, pose problems for free thought. Yet much of the backlash against social media reeks of a moral panic. Claims about social media’s impact on our minds have run far ahead of the evidence. Once careful and time-consuming scientific research is performed and published, these exuberant claims are pulled back like a sprinter on a bungee-cord. For example, the evidence does not support the idea that fake news on social media is destroying democracy.57 As a recent study concluded, ‘the origins of public misinformedness and polarization are more likely to lie in the content of ordinary news or the avoidance of news altogether . . . [than] they are in overt fakery.’58


Look closer at the hand that points at social media. Traditional legacy media, television and newspapers, are incentivised to flag social media as the key threat to our minds. After all, that is their job. As MSNBC host Mika Brzezinski once said of Donald Trump, ‘he’s trying to make up his own facts . . . he could have undermined the messaging so much that he can actually control exactly what people think . . . that is our job’.59 The legacy media are not embedded reporters in an information war: they are combatants.


We know the power of existing legacy media to influence people. Famously, in the ‘Fox News effect’, Fox News moving into a new town’s cable service leads to more people voting Republican. Such effects can swing elections. The 2000 US presidential election came down to whether George W. Bush or Al Gore won the state of Florida. Bush won by 537 votes and assumed the presidency. The estimated number of Republican votes created by Fox News’s move into Florida that year was 10,757.60 When asked, people say that TV coverage and offline discussion with friends are more impactful on their voting decisions than anything they do online.61 The legacy media hide their power and, in doing so, increase it. As the political scientist Samuel Huntington once put it, ‘power revealed is power reduced; power concealed is power enhanced.’62


The owners and creators of social media are convenient villains. It is simple to locate societies’ problems in the profitable activities of a much-maligned young billionaire. It is harder to concede that the roots of our problems grow from the stony rubble of our prideful, wrathful and slothful hearts. We embrace content that makes us feel both right and righteous. We lash out at others for thinking differently. We fail to check information’s provenance and lap up what we are spoon-fed. Blaming others for pulling our strings abnegates our responsibility for our strings. If social media vanished tomorrow, the eternal problem of our fallen nature would remain. This is not to say we should pin-point all societies’ problems inside us. As we will see when we look at social control in 1920s Imperial Japan, being encouraged to locate problems within ourselves, rather than our social system, is an effective method of social control itself. Yet we must be willing to look both within and without for the causes of our current malaise.


Focusing on social media and autocracies pulls our attention away from other significant threats to free thought. In liberal democracies, government remains an ever-present threat to the minds of citizens. A government’s potential to act in its self-serving interest rather than the interest of the people, combined with its control of the education system and monopoly on legitimate violence, whip up winds that blow against a freethinking citizenry. As the stunningly frank 1975 Crisis of democracy report authored by the elite Trilateral Commission made clear, our ruling powers do not see a thinking and engaged citizenry as essential for democratic government, but rather as a threat to it.63


The Commission’s report argued that the 1960s had led to an ‘adversary culture’. In this culture, people no longer felt ‘the same compulsion to obey those whom they had previously considered superior’.64 This led to the challenging of established institutions and the promotion of the idea that justice meant equality. This was a problem, claimed the report, because the effective operation of democracy needed some people and groups to show a degree of ‘apathy and non-involvement’. Predictably, the rich and powerful were not required to be apathetic. It was the new political activity of ‘marginal social groups, as in the case of the blacks’, which troubled the report’s authors. The involvement of the masses in politics, thought the authors, was not the effective operation of democracy but rather an ‘excess of democracy’.65 In their view, this posed as serious a threat to society as fascism, monarchy and communism.


So, who did the Commission think should govern? Their report looked back fondly to after the Second World War when the US President ruled, working with ‘the Executive Office, the federal bureaucracy, Congress and the more important business, banks, law firms, foundations, and the media’. The questioning of ‘hierarchy, coercion, discipline, secrecy and deception’, which the report defended as ‘inescapable attributes to the process of government’, posed a threat to this ruling coalition. A freethinking citizenry meant a freefalling state.


Back in 1720, when a right to free speech was first proposed, the discussion focused on governmental threats to free speech.66 Today, corporations pose a more significant threat to free thought than the government. Legal scholar Jeffrey Rosen’s observation that Google executives ‘exercise far more power over speech than does the Supreme Court’ also holds true for thought.67 Yet, strictly speaking, it is wrong to say that corporations are a greater threat to free thought than government. This is because these two entities are not independent. This was explicitly identified way back in 1901 in the mainstream Bankers’ Magazine. The author noted that:


The businessman . . . seeks to shape politics and government in a way conducive to his own prosperity. As the business of the country has learned the secret of combination, it is gradually subverting the power of the politician and rendering him subservient to its purposes. That government is not entirely controlled by these interests is due to the fact that business organization has not reached full perfection.68


Since 1901, business organization has increased and government has increasingly become a tool of big business, following the bidding of its corporate paymasters. Politics is ‘the shadow cast by business over society’.69 We are encouraged to stay in Plato’s cave, take shadows for reality and not turn around to see who is casting them. In the twentieth century, capital had to ensure that democratic self-government was not allowed to threaten its interests. This required a vast propaganda effort.


Obviously, corporations seek to influence the public mind to sell products to customers. Capitalism is about producing desires in our minds. As one American advertisement executive put it, ‘what makes this country great is the creation of wants and desires, the creation of dissatisfaction with the old and outmoded.’70 But corporations are also continually selling capitalism itself to citizens.71 Capitalism is about capital creating more capital. In capitalism, a human is a dollar’s way of making another dollar.


Unsurprisingly, this is not an idea everyone will spontaneously embrace.72 As a result, the 1920s and 30s saw the use of techniques initially developed to encourage American citizens to support US involvement in the First World War, to destroy the US labour movement.73 The 1930s and 40s then saw businesses, through organisations such as the National Association of Manufacturers, undertake propaganda campaigns to link democracy with free enterprise. Such propaganda portrayed big government as evil precisely because government had the potential to respond to the will of the people and threaten corporate interests.


Although the US government’s ability to influence citizens’ thoughts is restricted by the First Amendment, corporations are largely free to influence people’s thoughts as they see fit. Yet free thought cannot exist when corporations have open season on citizens. The idea that our thought is free is a bad joke when, as historian Fara Dabhoiwala puts it, ‘under American law, any private entity can censor, fire, or punish people as much as it likes, for exactly the same forms of expression that any “government” may not inhibit.’74 The most impactful way we can increase free thought today is to change the balance of power between labour and capital, employees and employers, government and business. There is an urgent need for citizens, through their governments, to demand that corporations respect freedom of thought. Government, so long a sword to free thought, must now be its shield.


Yet to solely focus on governments and corporations is to overlook another key player in the battle for thought. Governments and corporations often act as handmaidens to this third force, shutting down discussion, debate and dissent at its bidding. This force had historically been contained. Its range of influence had once been limited to those in earshot. In 1440, Gutenberg’s printing press increased the reach of this force. In 1695, deregulation of printing presses in England empowered this force further.75 But with the creation of the internet, this force could pulsate around the globe at the speed of light. This third threat to free thought, dear reader, is you and me.


There was once a dream that was the internet. This new frontier, wider than the sky, would let us all raise our voices. We would be able to circumvent the gatekeepers of traditional media, gain access to previously hidden and suppressed information, expose power and create a more just world. We would both hear and be heard. And what did we, status-seeking primates that we are, do with our voices? The exact same thing that chimps do with their teeth. We ripped the living flesh off each other in a war of all against all. The internet became a Hobbesian hell.


We are a menace to freethinking in both ourselves and others, suppressing, strangling and silencing each other’s thoughts. Deeper and deeper we sink into a censorious, virtue-signalling swamp of sanctimonious pus that has made public thinking near-impossible. We cry out to governments and corporations to punish others for their thoughts. In doing so, we have sacrificed the lion of thought on the altar of feeling.


As we silence others in a quest for vain-glory, pride shuts down our ability to think. We believe our opinions rain down from pure white clouds of rationality. Yet, in a phenomenon known as the Dunning–Kruger effect, the less competent we are, the more we think we know. For example, when surveyed, a third of US adults thought they knew more about the causes of autism than doctors and scientists. The participants who objectively knew least about autism, as assessed by a quiz, were most likely to think they knew more than experts.76 They weren’t just ignorant about autism, they were ignorant of their own ignorance. The only thing Socrates is said to have known is how little he knew. If we too can replace pride with humility, and try out our ideas with others, we may come closer to truth.77


This may be a vain hope. The classic arguments for free thought and discussion proposed in 1859 by the philosopher John Stuart Mill are near incomprehensible to the modern mind.78 For Mill, even a wrong-headed idea was valuable to the truth-seeker and should be heard. Errors could either contain a snippet of truth or help the truth stand out clearer in contrast. But we have lost all tolerance for statements that err. We condemn where we should converse, excoriate where we should explore and inflame where we should inquire.


In doing so, we have forgotten the lessons of history. In the early 1950s, during the Red Scare in America, Senator Joseph McCarthy scoured the country for communists. He wanted to root out communist thought, expose it and punish the thinker. Just as the Russians would go after what they called ‘inakomyslyashchie’ (‘those who think differently’), so did the Americans.79 As a result of McCarthy’s actions, livelihoods and lives were destroyed. Around 600 teachers lost their jobs due to their political beliefs.80 The ‘black silence of fear’ that McCarthyism created also led many others, including scholars, to suppress their opinions.81 After just a few years though, McCarthy was being roundly condemned by the good people of America. But we are all McCarthys now.


To think in public today, one must be a fool, a madman or a saint.82 This is partly because we have lost the willingness to differentiate between thoughts and their thinker. There are no longer bad ideas, only bad people. As a result, when we crucify a thought, we make sure to hammer our nails all the way into the thinker. In the 1500s, the Catholic Church introduced the idea that one of its lawyers should act as the devil’s advocate and argue against the canonisation of an individual. Yet no one mistook that person for the devil (with the possible exception of when Christopher Hitchens performed the role, at the Catholic Church’s request, when Mother Teresa was being considered for sainthood).83 Today though, anyone who thinks an idea, or presents arguments for a position, is deemed to endorse it. This is the complete opposite of the approach that led to the flourishing of our society. We achieved progress, in the words of the philosopher Karl Popper, by ‘letting our hypotheses die in our stead’.84 Yet we have reverted to playing the man and not the ball.


We have lost the willingness to differentiate between a thinker and their thoughts because there are powerful incentives to act this way. In an increasingly atomised, competitive world, we can benefit from maligning, cancelling and destroying others.85 In particular, social media incentivises people to engage in moral grandstanding. This involves talking about moral issues to try to boost our social standing in other people’s eyes. Such moral grandstanding is driven by desires for prestige and domination. It leads people to ‘ramp up’ their ideological positions, taking increasingly extreme stances, to try to appear more ‘virtuous, respectable, or worthy of admiration than others in their group’.86 This incentivises social media users to push others down, by attacking, shaming, insulting and demeaning them, in order to raise themselves up.87 It is not about ideas winning and losing, it is about people winning and losing. It is a marketplace of people, not ideas. And, unfortunately, as the American thinker Thomas Sowell has emphasised, you get what you incentivise.88 The fact that most social media users have never met those whom they attack makes it easier for the bile to flow. We were never meant to live this way. Ironically, the individualist ideology of liberalism, which gave birth to the right to freedom of thought, is contributing to the development of the fraught and atomised conditions that are attempting to strangle the very right it birthed.89


As a result, there is no longer a space for the free play of ideas, except in private circles of trusted friends. This ‘crisis of thinking’ is a disaster for society.90 Feelings have safe spaces, but thought has no home. Naked, exposed and vulnerable, thought, if not housed soon, will perish. That said, we should be careful about viewing safe spaces for feelings as antithetical to truth-seeking thought. The philosopher Derek Anderson argues that safe spaces actually ‘promote the unimpeded pursuit of free thought and discourse’.91 Anderson claims that the ability of members of marginalised groups to think freely and pursue truth is enhanced in such safe spaces. The resulting inclusion of what would otherwise be suppressed or excluded thoughts benefits everyone in the pursuit of truth.


In short, the threats to free thought are myriad. The right to freedom of thought must protect our minds from enemies both old and new, foreign and domestic, silicon and carbon.


Is the right to freedom of thought the answer?


The right to freedom of thought may be part of the solution to the threats our thought faces, but it is not a panacea. Clearly, there are benefits to building this right. The UN Special Rapporteur’s report on freedom of thought is a positive step forward and to be welcomed. Yet we must not let our senses be overwhelmed by opportunity. We must scan the sky for the inevitable problems flying towards us low on the horizon. Every action has unintended consequences. It would be ironic if, failing to think ahead, we endangered free thought by trying to protect it.


Leaving an international body to decide on the meaning of our right to freedom of thought may seem unproblematic. But, on reflection, how does it make you feel to know that a global body of experts (including me)92 have their sticky legislative fingers not only in your mind, but also in the minds of future generations? The power of the right being constructed is fearful. If you can convince a judge that your actions are really speech, you will get away with most things. If you can convince a judge that your speech is really thought, you will get away with anything.


What mortals could be trusted to make a god? Anyone familiar with the horror genre knows that our attempts to create new lifeforms typically result in creatures that kill their makers. When constructing a right to freedom of thought, we must consider whether our creation could harm what we meant to save. Failing to do this could lead to a Frankenstein-right rising from the slab.


We may avoid such unintended consequences if we ponder whether a good reason may exist for why this right is not already well defined. Consider this parable from G. K. Chesterton. Two people walk down a road until they are blocked by a fence. The first person, not seeing a reason for the fence to be there, proposes simply removing it. However, his wiser friend says, ‘If you don’t see the use of it, I certainly won’t let you clear it away. Go away and think. Then, when you can come back and tell me that you do see the use of it, I may allow you to destroy it.’93 Applied to our current situation, we may ask why there isn’t already a well-marked fence around our minds.


One answer is political. Ruling powers in both autocracies and democracies are interested in keeping thought within contained bounds. Why would these powers create problems for themselves by promoting a right to free thought? Furthermore, violations of free thought are more explicit, indeed brutally explicit, in autocracies. It is hence hard for the UN to promote a right that will inevitably cause tension between its members.94 It is already hard enough to keep the world on the same page, without unnecessarily emphasising areas of clear difference. Pushing a clearly defined international right to freedom of thought could come at the cost of damage to international relations or worse. It may be that the only way to establish a universal right to freedom of thought is to make it so vague that it has no identifiable content.95


Another reason why the right has not previously been developed is because of a failure of imagination. Our minds have not been fenced off because everyone thought their boundaries were already impenetrable. The US Supreme Court put forward this idea in 1942, claiming that: ‘freedom to think is absolute of its own nature, the most tyrannical government is powerless to control the inward workings of the mind’.96 If this were true, developing a right to freedom of thought would seem pointless. What use is a right that no one would ever need?97 Creating a right to freedom of thought in this situation would be like putting a fence round a nuclear bunker.


But what if the US Supreme Court had things entirely backwards? What if the elites’ ability to control people’s minds, rather than their inability, is what prevented the right to free thought from being developed? What if elites felt a robust and meaningful right to freedom of thought was too dangerous and destabilising to be made accessible to all? True freedom of thought would allow citizens to pull on strings that could unravel powerful interests and even the fabric of society itself. Not every thought that is dangerous advances truth, but every thought that advances truth is dangerous. Could it be that even in liberal democracies, perhaps especially in liberal democracies, thought must be kept in clearly fenced lanes?98


Another reason the right may have lain fallow is that it was foreseen that free thought could be a threat to free speech. Suppose those in power decide that certain ways of speaking are ‘manipulative’ of other people’s minds. The right to freedom of thought could cause such communications to be made illegal. There will be clearcut cases where this makes sense, such as existing bans on subliminal advertising. But there will also be a large grey area. Reasonable people may disagree about what speech should be deemed manipulative of other people’s thought. The friends of free thought may emerge as the enemies of free speech. If anyone offers you new freedoms, hold on tight to those you already have.


The potential for the right to freedom of thought to prohibit some speech means we will run into a variant of the twentieth-century debate that economists had about coercion. Economists argued whether the free market was ‘free’ or coercive. Neo-liberals argued it was free. Marxists argued it was coercive. The neo-liberals won, and we now generally accept capitalist exchange as non-coercive. The free market exists as neo-liberals wanted. The same debate needs to occur concerning freedom of thought. Are we, for example, happy to accept traditional marketing and advertising practices as being non-coercive and harmless to our freedom of thought? Powerful financial interests want the answer to this question to be ‘yes’. But are you happy with this? Perhaps you want a right to freedom of thought that will rip up much of existing capitalist practice, even at the potential price of economic growth. The point is that an absolute right to freedom of thought in the hands of lawfare activists could radically change society. This could give us a society that is freethinking yet neither secure nor economically prosperous. If you protect anything unreservedly, much else will die in the shadows.


Not only do we need to consider the dangers of a militant right to freedom of thought, but we also need to think about whose interest this right will serve. Walter Lippmann argued that the ‘system of rights and duties at any time is, at bottom, a slightly antiquated formulation of the balance of power among the active interests in the community’.99 Even if you are not a Marxist, you will probably concede the truth of Karl Marx’s assertion that ‘The ruling ideas of each age have ever been the ideas of its ruling class.’100 The right to freedom of thought risks being drafted in a form that will serve the interests of an elite.


Even if this doesn’t happen, the right to freedom of thought will remain tightly tied up with politics. The right will sit on a shelf until a global power can use it to combat another global power. Human rights were of relatively little interest to the global community until the US decided it could undermine the USSR using the concept in the 1970s.101 The right to freedom of thought is only likely to have any impact on the global stage if it becomes important to the foreign policy of a superpower. Unless we are careful, this right will be developed or used to serve superpowers and elites rather than us. Even if we are careful, this will probably still be the case. So it goes.


In short, if the first serious international attempt to define the right to freedom of thought does not terrify you, you’re not paying attention. The right to freedom of thought will be developed, for good or for ill and most likely both. What is decided will have seismic effects on society for generations to come. As such, we need to get this right right.


Why is the process of developing the right to freedom of thought happening now? I have two answers: one technological, the other political. The dawn of the twenty-first century has seen a quantum leap in technology. Driven mainly by private capital’s quest for profit, we are all lab rats for Manhattan Projects of the mind. Neuroscience has increased its ability to identify, manipulate and enhance the neural basis of thought. Behavioural science is armed with the potent combination of big data, machine-learning and artificial intelligence. All this is drawing back a veil that has hidden human thought for millennia. As always, new understandings foreshadow new forms of control. Freethinking was never easy, but now it threatens to be impossible. As legal scholars have pointed out, we must think about these technological developments through the lens of the right to freedom of thought.102


In addition to the rise of the machines, there are also political reasons why the right to freedom of thought is being considered today. As the legal scholar Julie Cohen has emphasised, ‘Human rights discourses are always polemical and ultimately unintelligible if one does not understand the political stakes in historical context.’103 From the left’s perspective, today’s political discourse is reminiscent of 1948, when the UN created the Universal Declaration of Human Rights. Now, as then, a fear of fascism hangs in the air. In 2016, many on the left felt that the people were voting wrongly. The result of the 2016 Brexit referendum, in which the UK voted to leave the EU, followed by Donald Trump’s victory in the 2016 US presidential election, went against the liberal consensus. Many worried that this was a prelude to, at best, a new authoritarianism or, at worst, a fascist revival. Given the horrors of the mid-twentieth century, we should be alert to this threat. Late Generation X-ers and early millennials were raised breathing the fumes of fascism. Popular culture, such as films like The Matrix (1999), Fight Club (1999) and Gladiator (2000), gave them the figure of a new man who would redeem a decadent world.104 Today, the anonymous right-wing author and podcaster Bronze Age Pervert continues the script.105


Yet such fears skewed how the left saw the rise of Trump and Brexit. The left did not see Trump’s victory as resulting from voters’ valid social and economic concerns or feelings that they were not being represented by elected officials. Instead, many on the left claimed Trump voters had been ‘electronically brainwashed’.106 Trump and Brexit voters were alleged to have been the passive victims of mind control campaigns perpetrated by Big Tech, Russia and a ‘global plutocracy’.107 The world was full of Manchurian voters. Some on the left went as far as to claim that millions of white Republican Americans needed ‘deprogramming’108 and their children sent to re-education camps.109 The atmosphere echoed 1950s China, where the Communist Party used a programme of thought reform to try to re-educate millions of citizens into ‘new people’.


Based on such concerns, one journalist claimed that we now lived in a ‘managed’ democracy.110 There are valid concerns about how the powerful control and shape information for their own agenda. But, given the people had voted against the consensus of elite expert and media opinion, it looked less like we had moved into a managed democracy and more like we had always lived in one.111 What the left seemed to object to was that they were no longer the ones doing the managing. We should be concerned about how others are shaping our thinking, whichever side of the political spectrum is ascendant.


Free thought has also become a political issue due to the recognition that it poses a national security issue for liberal democracies. Vladislav Surkov, personal adviser to Russian President Vladimir Putin, recently responded to accusations of Russian interference in other countries’ elections by stating that ‘it’s much more serious than that. Russia is meddling in their brains, changing their consciousness, and they have no idea what to do about it.’112 Such claims represent an attempt at ‘perception management’, aiming to convince Western citizens that their information ecology has been polluted and is untrustworthy. In the 2018 US midterm elections, the Russian Internet Research Agency claimed it was operating thousands of fake accounts to try to sway the election. As alluded to earlier, in reality it wasn’t. It was simply trying to ‘poison the well’ of public discourse so people couldn’t trust each other.113


Incidentally, the way Russia sowed confusion in the US follows a trail blazed by the US itself. After the heavy-handed approach of Senator McCarthy had been discredited in 1954, the US deployed the FBI to interfere, confuse and impair the activities of a range of US political groups. The FBI’s COINTELPRO programme tracked and interfered with thousands of American citizens to defuse threats to the political status quo. This included the FBI sending anonymous letters and spreading rumours to get politically active citizens, such as those in the Black Panther movement or the American Communist Party, to turn against one another. It was highly effective.114 Such ideas have not gone away. Prominent American legal scholars have proposed that ‘government should engage in cognitive infiltration of the groups that produce conspiracy theories’.115 In practice, this would involve government agents or their allies, potentially anonymously, ‘planting doubts’ about the theories, their premises and the evidence for them.


China is also undertaking large-scale online social media influence operations. Unlike Russia, China primarily exercises soft power by using online adverts to showcase itself.116 Between 2018 and 2020, Facebook adverts made by the Chinese state were seen 655 million times.117 The more people see these ads, the more positively China is viewed.118 China is also playing a long game to influence Western public and elite opinion by creating Confucius Institutes on Western university campuses, influencing Western classroom discussions of China and shaping academics’ views on the subject.119 China has less military hardware than the US, so it has significantly invested in psychological warfare. As one of its planning documents notes, ‘even the last refuge of the human race – the inner world of the heart – cannot avoid the attacks of psychological warfare’.120 Although often exaggerated, such actions by autocratic regimes have highlighted the need for Western governments to defend and support the freethinking of their electorates.


Will this right really make any difference?


You may wonder whether a robust right to freedom of thought would add anything to the already well-developed right to free speech. The US Constitution protects free speech so vigorously that a comprehensive right to freedom of thought won’t make legal any speech that is currently banned. The First Amendment states that ‘Congress shall make no law . . . abridging the freedom of speech’. The US Supreme Court interprets this to mean that the government cannot restrict speech simply because it is ‘upsetting’ or ‘hurtful’, even if it gives ‘offense’ or inflicts ‘great pain’.121 The Court has largely rejected the idea that free speech should be balanced against other concerns.122 For the Court, an essential function of free speech ‘is to invite dispute’, and it may best serve its purpose when it causes ‘unrest’ and ‘stirs people to anger’.123 US citizens are expected to respond to challenging speech with either more speech or by leaving, rather than violence. The US may be the only country that still puts thoughts before feelings.


Yet even in the US, you can’t legally say anything you want. When the First Amendment states that Congress shall make no law abridging freedom of speech, its meaning seems straightforward. It doesn’t say Congress shall make only the minimally necessary number of laws restricting speech. Nor does it say there are clearly some situations where freedom of speech needs to be curtailed by law. It says no law. Yet despite this, the US government can legally restrict a number of forms of speech. These include true threats (using speech to threaten others, intending to make them fear bodily harm or death),124 incitement (speech that aims to incite imminent lawless action and is likely to produce such action),125 defamation (making false statements that harm the reputation of another), some types of obscene speech and threatening the President. If societal attitudes shift, there is no reason this list couldn’t grow. As has been noted, ‘we kid ourselves if we believe our legal freedoms will survive if our free speech culture is undermined’.126 The right to freedom of thought may help prevent new types of speech from being added to this list of exceptions. Furthermore, it could lead to new protections in the US if we deem writing in diaries and certain internet searches as ‘thought’. Such activities would then gain absolute protection and privacy.


In Europe, speech faces significantly more permissible restrictions than in the US. This is evident from Article 10 of the European Convention on Human Rights. After granting a right to freedom of expression, Article 10 stipulates that governments can restrict this right for many reasons. These include ‘in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary’. This is quite the caveat. The phrases ‘prevention of disorder’ and ‘protection of . . . morals’ are particularly suspect.


The European Court of Human Rights believes it has the authority to tell us what we can and cannot think. It stipulates that certain beliefs are ‘not worthy of respect in a democratic society’ and that courts decide what these beliefs are. These ideas seep into society, chilling thought. In 2020 an employment tribunal in the UK ruled that the belief that ‘even if a trans woman has a Gender Recognition Certificate, she cannot honestly describe herself as a woman’ was not worthy of respect in a democracy.127 A subsequent Employment Appeal Tribunal would overturn this ruling, clarifying that the sort of beliefs meant to fall into this category were those ‘akin to Nazism or totalitarianism’. The Appeal Tribunal did not feel that the claimant’s gender-critical views were akin to such beliefs.128 The point here is not about the best way to understand the complicated issue of gender. The point is that European courts reserve the right to decide what its citizens can and cannot think. All this would make most Americans queasy and cause some to reach for their Second Amendment rights. Americans drink their freedom neat, Europeans on the rocks.


The European Court of Human Rights has also upheld the idea that it ‘may be considered necessary in certain democratic societies to sanction or even prevent all forms of expression which spread, incite, promote or justify hatred based on intolerance’.129 The EU’s proposed laws on hate speech will lead to the censorship of what it deems impermissible hate as well as perfectly legal speech. For example, consider the effect of making digital platforms legally responsible for what people post on their sites. If faced with a decision whether or not to delete a comment that could get them in trouble, companies will err on the side of caution and delete it.


Such self-censorship is already well underway in Europe. Jacob Mchangama, the director of a Copenhagen-based human rights think-tank, and his colleagues studied 63 million Facebook comments in Denmark. They found that the Facebook algorithm classified 1.4% of these comments as ‘hateful attacks’. Yet less than 0.01% of these comments violated Danish law concerning crimes such as threats, hate and glorification of terrorism.130 Another study Mchangama was involved in found that for every comment deleted from the Facebook pages of Danish news media (being deleted either by Facebook, the news media site, or the original author of the post) that would be deemed illegal under Danish law, thirty-six legal expressions of opinion were deleted.131 Mchangama also points out that whereas European national courts typically take more than two years to rule on hate speech cases, tech platforms will be asked to make equivalent decisions regarding comments on their sites in hours or days.132 Reframing some speech as thought, and therefore giving it absolute protection, would have widespread consequences in Europe.


What will this book try to do?


This book will probe the questions that we have begun to raise above. Chapter 1 will dive into what should count as thought. Chapter 2 will then look at which of our abilities support free thought. I will argue that we need to focus on attention, reflection, reason and courage, which I refer to as the ARRC of free thought. Chapter 3 will leave our inner world and examine the external threats free thought faces. Here I will discuss the technological threats to free thought, including ‘brain-reading’ and ‘behaviour-reading’. Yet I will argue that these are not free thought’s primary challenges. For me, the main threat to free thought comes not from silicon but from carbon. In addition to discussing the global threats to free thought emanating from autocracies, I will also examine what Western democracies add to this problem. Chapter 4 will then explore the existing state of the right to freedom of thought, including four elements of the right outlined by the UN Special Rapporteur’s report. By the end of this chapter, we will be armed with a conception of what thought is, how thought can be free, the threats to free thought and how the law currently conceives of the right to free thought.


Moving into the book’s second half, chapter 5 will begin sketching what a right to free thought could look like. I will use an analogy with sculpture. Just as a sculptor must obtain clay, the would-be thinker must get information with which they can work. Ruling powers have always regulated the information that goes into the minds of the population. Following Johannes Gutenberg’s invention of the printing press in the fifteenth century, governments quickly licensed and registered presses, destroyed unauthorised works and imprisoned authors and printers. Our challenge today is less about obtaining information and more about getting trustworthy, reliable information upon which our thinking can act. Chapter 5 will explore the process of obtaining the clay of thought.


As sculptors need tools to shape their clay, thinkers need tools to shape their thoughts. Chapter 6 will examine what these tools are. Following a line used in two of Shakespeare’s plays, it is often said that ‘thought is free’.133 Admittedly, one of the plays this line appears in is The Tempest, a key theme of which is the manipulation of minds by the nobleman and sorcerer, Prospero,134 but let us turn the page. Thoughts may be free, but thinking is profoundly difficult. We must be able to control our attention. If we cannot focus our attention, and others steer and harvest it, our thoughts will lie in chains. We must also have the ability to reflect upon our thoughts. If we cannot, we will be carried along by the information we encounter rather than working it up into our own thoughtful content. To process information effectively, we must be able to reason. We must have the ability to think logically. Part of this involves knowing how our mind works and the rocks of logical fallacies onto which our minds would lure us. The right to freedom of thought must protect our abilities to attend, reason and reflect.


Having a good grip on the intellectual arts and being able to reason one’s way to conclusions is necessary to become a freethinker, but it is not sufficient. The freethinker must also be courageous. Society will ‘always try to tyrannize thought’.135 This means the freethinker must be able to defy dogma, tackle taboos and neglect norms.136 Whilst the truth may set you free spiritually, it often leads to confinement physically. Socrates was poisoned, Jesus crucified, Bruno burnt. If we separate our thinkers from our fighters, our fighting will be done by fools and our thinking by cowards.137


Finally, a sculptor needs a workshop to practise their craft. Working your potter’s wheel in a jostling bar or on a rolling ship is unlikely to produce a quality product. Similarly, thinkers need an environment conducive to thought. Chapter 7 will explore what this environment could look like and how a right to freedom of thought may protect and promote it. Clearly, we need private spaces where we can test out ideas safely alone. But thinkers need more than ivory towers. They need other people to engage in debate and dialogue to feed, fire and correct their thinking. Thinking is both a private and a social process, as we think both alone and together. To think freely, we must be free to roam both into and out of company. We need both inner and outer workspaces for thought.


It would be ironic for a book on the right to freedom of thought not to think critically about the concept of a right to freedom of thought. Concerns about free thought have been raised ever since Plato in Ancient Greece. Back in 1713, it was suggested that promoting freethinking ‘will produce endless Divisions of Opinion and by consequence Disorders in Society’.138 For this reason, chapter 8 will explore arguments against the right to freedom of thought. Things will get lively.


We will finish by looking to the future of free thought in chapter 9. We face two possible futures, one in which we enthusiastically embrace thought and another in which we apathetically surrender it. Embracing free thought will be a two-step process. The first will be developing a clearly defined right to freedom of thought. Yet whatever we decide this right to mean, it will have a limited impact if it inhabits a culture that does not value free thought. Culture can kick away any crutch that legislation provides. For free thought to flourish, we need a culture that supports this process, which extends from the home to the workplace to government. Creating legal solutions to protect thought is much easier than developing a culture of openness and trust where people feel safe to think. We cannot create a culture of humility, patience and gratitude by simply putting new words on a page. We need virtue more than we need law. The call goes out for a new St Francis, not just another St Thomas.


To embrace free thought we need to (re-)create a culture that values and protects free thought. The Ancient Greeks had a social contract that could provide a safe space to speak truth. They called this the parrhesiastic contract. We have ripped up this contract, burnt it and unconcernedly watched the smoke drift far away. Part of this has resulted from our focus on rights at the expense of duties. There cannot be a meaningful right to freedom of thought without recognising a corresponding duty to respect other people’s attempts to think, reason and seek the truth. A well-developed right to freedom of thought can aid cultural change by giving the culture something to aspire to and a red line it cannot cross, but it cannot guarantee free thought. Intuitively this all sounds desirable. But what would it look like to live in a society that gave complete protection and support to the freethinking of its citizens? Once we see what such a world could look like, we may reconsider whether we want free thought.


And yet cultures that do not support free thought are terrifying. If we abandon our nature as thinking creatures, someone else will think for us. And the people thinking for us may be monsters. As one German who lived through the Nazi era has observed:
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