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FOREWORD


Gender equality and the empowerment of women is certainly the greatest rhetoric of our times. It remains the most potent yet under-invested area of concentrated, intentional policy and programming. While the establishment of the CEDAW (Convention on Elimination of Discrimination Against Women) since 1979, specifically, and the United Nations’ Universal Declaration of Human Rights, clearly establishes the guiding path for countries across the world on gender equality, it still remains as one of the highest aspirations of humanity.


As of today, as per their own national measurements, not a single country has achieved equality for one half of humanity in their country. Most economies, rather almost all, are heavily subsidised by the well being—mental, emotional and physical—of women and girls. What marks more urgency to document the stories of women and their lived realties, as in this book, is the reversal of the rights of women. The steady erosion of dignity of women—be it in the public domain or the sanctity of their homes—is a cause for concern.


Battles that were considered won and past have found space again in public, national and parliamentary discourses around the world. It is indeed surprising and, at the same time, enraging to see that despite leaps taken by technology and science, women, their rights and choices to autonomy are still considered debatable—debatable and reversible. For every step forward there are many backwards. For every gain, there are multiple losses. For many of us engaged in this struggle, the myth of Sisyphus is not merely a fanciful story but a lived reality.


This in the context of the fragility of democracy around the world, the failure of diplomacy and a rising chorus on sovereignty that counters an ever more urgent need for integrated and international decision making. The fundamental disconnect is surely pushing women and girls further into the margins of the world, ensuring that a large number of girls fall into the life cycle of poverty, making empowerment a distant reality for half of humanity.


If ever there was a time to push the boundaries on what bothers us, angers us and what we talk about and write about it is now. Aaliya’s book does exactly that by bringing a young woman’s perspective on newer horizons of the oldest problem of the world, namely, patriarchy and how it affects and influences the nooks and crannies of our life, how it penetrates deep into the recesses of the finest minds influencing their decisions and roles, and most importantly, how it percolates through the layers and filters of civilised society to impact the most vulnerable and the most marginalised.


The essays in this book present both a set of connected point of views on addressing distinct links that together yield a deep perspective on the lived realities of women in the background of a paradoxical crescendo, a rising chorus on the need for centre staging women to sustainable change and on other, an orchestra that is threatening the reversal of their rights and keeping the national and the international discourse limited to basic freedom. In these times, there are probably only a few things more important than the right to equal opportunities, gender justice and a correction of the centuries old tilt in the scales of justice that is not in favour of women. A book such as this nudges the reader to think, to seek answers and to probe the interstices between society and ethics, law and gender.


NISHTHA SATYAM, Country Representative,


UN Women Office for Timor Leste
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PART ONE


CONSENT AND GENDER SENSITISATION




1. TEN YEARS OF NIRBHAYA


An Analysis of the 2013 Amendment and How Far We Have Strayed From It


I am a 26-year-old Indian woman and I live with the horrors of the brutal 2012 Delhi gang-rape1 that shook the world. They say injustice never lives forever. They’re wrong. Brutality does. Insanity does. Inhumanity does. Fear is palpable. It’s something we women carry. We also carry pain. There is an indescribable pain that hits me when I read or think about the incident. This essay is not intended to be read as a eulogy. Neither is this a sermon. It is a reflection of how we as a society have fared in the last decade. At the same time, it is equally important, at this point in time, to analyse the institutional changes that succeed an event such as the Nirbhaya case, to look at the structural lacunae it points out and aims to fill. To do so, it is only right we trace the legislative change that has transpired since Nirbhaya. It is important, at the outset, to outline that the primary provision of the Indian Penal Code (IPC)2 is worded to expressly and exclusively cover only women. In other words, there is an in-built presumption in the provision that surmises the accused to be male and the victim to be female in a rape case.


In the aftermath of Nirbhaya, a three-member Committee headed by Justice J.S. Verma3, was constituted to recommend amendments to Indian criminal law. This was done to accelerate the process of remedial justice and enhance punishment for those accused of sexual assault against women.4 With regard to the gradation of sexual offences, the committee was of the view that the same should be retained in the IPC. However, in perhaps the most progressive of reforms, it was suggested that the definition of rape not be confined to penetration of the vagina, mouth or anus but be extended to include any form of non-consensual penetration (of a sexual nature). The Committee also recommended reforms in respect to sexual harassment at the workplace, acid attack, offences committed against women in conflict areas, verbal sexual assault, trafficking and child sexual assault. With specific attention to police reforms, the Committee suggested a rape Crisis Cell be set up along with CCTV surveillance at all police stations. Pertinently, the Committee was of the opinion that ‘any form of violence or assault, sexual or otherwise, on women is a violation of the fundamental right to live with dignity’. Reaffirming that the State has a primary obligation (under the Constitution) to secure fundamental rights of its citizens, the Committee emphasised how sexual assault is inherently violative of fundamental rights, including safety and bodily integrity. In the context of women, the State plays a crucial role of guarantor of fundamental rights while also performing its role as parens patriae5 to the Constitution.6


Underscoring the importance of ensuring safeguards to women, the Committee highlighted the need for not just obsolete and facile safeguards but effective safeguards. Defining effective safeguards as those that create a climate of security, the Committee expressed that the State must fulfil two dimensional objectives—one that deals with immediate redressal of an individual grievance and the other that creates an atmosphere of security which is synonymous with the exercise of freedom. Cautioning against non-fulfilment of India’s international obligations emanating from the Convention on Elimination of Discrimination Against Women (CEDAW), the Committee held: ‘the number of constitutional violations in India assume great importance as they have a bearing upon the true meaning of democracy, the true meaning of republic, and the true meaning of social justice. We therefore wish to caution the State and suggest to the Legislature that it must keep aside all other business and first correct this aberration of the Constitution which has been permitted in the Indian society for so many decades.’ Having said that, the most profound line from the Committee’s report that resonated with me long after reading it was that when a woman reports a crime of sexual assault, she is reporting a crime against her bodily integrity and autonomy. This is how we must view her instead of conflating the incident with her past sexual history and ascribing phrases such as ‘ravishing her’ to denote her body as a ‘physical centre of sexual congress’7.


Having considered the recommendations and the need for slightly more balanced laws that the Verma Committee advised, it is important to also take into account where we stand ten years later. What changes have been instituted in the aftermath of our wake-up call? How have we managed thus far? But in doing so, the primary thing to appraise is the fact that any change, be it legislative or administrative, first necessitates a change in mindset. A change in how we think. A change in how we react to particularly abominable situations. Do we take the easy way out? Do we try imputing blame on the inferior party? Do we negate the situation for what it is and preach about toxic western values influencing youngsters? Do we condone the insanity of rape and shame the victim? Or do we acknowledge that the fault lies in us, as a society. If our measures of retribution aren’t strong enough, how can we then effectively, adequately and successfully reprimand and set an example for others? If the law has enough loopholes that allow accused persons to fall through the cracks of justice, what hope can we as young women have to survive in a society like ours?


Among the gains that have been made since Nirbhaya, a major institutional change is the establishment of Fast Track Courts (FTCs). These FTCs were recommended by the 14th Finance Commission for expeditious redressal of heinous crimes and civil cases related to women, children, senior citizens, HIV/AIDS etc.8 Since October 2019, the Department of Justice9 has implemented a Centrally Sponsored Scheme, to set up 1023 Fast Track Special Courts (FTSCs) including 389 exclusive Prevention of Children from Sexual Offences (POCSO) Courts across the nation for expeditious trial relating to sexual offences. However, an article by The Hindu10 reports that the Law Minister, Mr Kiren Rijiju, noted that from the total 1,800 FTCs recommended by the 14th Finance Commission, only 896 were functional as of July 31 with more than 13.18 lakh cases pending in these courts. Furthermore, a Committee was constituted to go into all health and family welfare aspects related to the survivors/victims of sexual violence and sexual assault arising out of the Justice Verma Committee Report. This was done with particular reference to standardising the medical examination protocols for the victim. With regard to operationalising informed consent and respecting autonomy of survivors in making decisions about examination, treatment and police intimation, a uniform method of examination and evidence collection has been developed that follows certain protocols. These protocols include ascertaining whether a sexual act has been attempted or completed. Sexual acts include genital, anal or oral penetration by the penis, fingers or other objects as well as any form of non-consensual sexual touching11 and whether such a sexual act is recent and whether any harm has been caused to the survivor’s body. This could include injuries inflicted on the survivor by the accused and by the survivor on the accused. However, it is important to highlight that the absence of signs of struggle does not imply consent.


In January 2022, by virtue of an order12,13, the Supreme Court expanded the definition of who a ‘vulnerable witness’ is in a criminal case. The definition now includes within its ambit any speech or hearing-impaired individual or a person suffering from any other disability, and gender-neutral victims of sexual assault under the IPC and POCSO who may be considered a ‘vulnerable witness’. In order to be able to cater to a safe environment and to respond effectively to the needs of vulnerable witnesses, the order said, the criminal justice system needs to respond proactively with sensitivity in an enabling and age appropriate manner, so that the trial process is less traumatic for them.14 Laying down guidelines, the Court said, it is imperative courts minimise harm and secondary victimisation of vulnerable witnesses in anticipation and as a result of participation in the criminal justice system. It emphasised the need for setting up facilities which ‘cater to the need for creating a safe and barrier free environment for recording the evidence of vulnerable witnesses’.


Compensation or monetary relief to a victim of rape and/or sexual violence after conviction of the perpetrator is recognised as a step towards rehabilitation and restitution of the victim. The National Legal Services Victim Compensation Scheme constituted the Women Victim Compensation Fund that is a segregated fund for disbursement, out of the State Victim Compensation Fund and Central Fund. There are a host of factors that the scheme considers when awarding compensation. These include gravity of the offence and severity of harm or injury suffered by the victim; expenditure incurred (or likely to be incurred) on the medical treatment for physical and/or mental health including counselling of the victim, during investigation/inquiry/trial; loss of employment and educational opportunity as a result of the offence; the relationship of the victim to the offender; whether the abuse was a single isolated incident or whether the abuse took place over a period of time; whether the victim became pregnant as a result of the offence, whether she had to undergo Medical Termination of Pregnancy (MTP) or gave birth to a child, including rehabilitation needs of such a child; whether the victim contracted a sexually transmitted disease (STD) or human immunodeficiency virus (HIV) as a result of the offence; any disability suffered by the victim as a result of the offence and the financial condition of the victim in order to determine her need for rehabilitation and re-integration into society.


Post Nirbhaya, a year later, in the judgment Gang-Rape Ordered by Village Kangaroo Court in West Bengal15, the Supreme Court propounded the law on victim compensation in cases of sexual assault by stating that: ‘No compensation can be adequate nor can it be of any respite for the victim but as the State has failed in protecting such serious violation of a victim’s fundamental right, the State is duty-bound to provide compensation, which may help in the victim’s rehabilitation. The humiliation or the reputation that is snuffed out cannot be recompensed but then monetary compensation will at least provide some solace.’ Much prior to Nirbhaya, in 2009, section 357-A16 was introduced in the Criminal Procedure Code (CrPC) that casts a responsibility on State Governments to formulate schemes for compensation to the victims of crime in coordination with the Central Government. Under this section, the District Legal Services Authority or the State Legal Services Authority bears the responsibility to determine the quantum of compensation in each case. There exist no hard and fast formula allocating the compensation and the same varies from case to case. For example, the compensation17 awarded in motor vehicle cases may differ from that awarded in cases of negligence by private owners of electrical installations.


According to the National Legal Services Victim Compensation Scheme, as soon as an application for compensation is received by the State Legal Services Authority or the District Legal Services Authority, a sum of ₹5000/-(up to ₹10,000/-) is expected to be immediately disbursed to the victim through a preloaded cash card from a Nationalised Bank. The compensation scheme introduces an amount with a lower limit of ₹4 lakh and an upper limit of ₹7 lakh to be paid in cases of rape or unnatural sexual assault. If a victim of gang rape dies, her family members will be entitled to a minimum of ₹5 lakh and a maximum of ₹10 lakh. A certain amount is to be disbursed to the victim on registration of First Information Report (FIR) so as to pave the way for her instantaneous rehabilitation. In 2015, the central government is reported to have allocated ₹200 crores18 to the Central Victim Compensation Fund Scheme.


Citing a judgment by the Supreme Court of Bangladesh19 that held ‘victims of rape should be compensated by giving them half of the property of the rapist(s) as compensation in order to rehabilitate them in the society’, the Supreme Court of India was of the firm opinion that the compensation provided by the State should at least be reasonable if not liberal. The doctrine of compensation awarded to victims can be charted back to the landmark case of D.K. Basu v State of West Bengal20 that states: ‘Mere punishment of the offender cannot give much solace to the family of the victim—civil action for damages is a long drawn and a cumbersome judicial process … Award of compensation for established infringement of the indefeasible rights guaranteed under Article 21 of the Constitution is a remedy available in public law since the purpose of public law is not only to civilise public power but also to assure the citizens that they live under a legal system wherein their rights and interests shall be protected and preserved.’


We have to view the judgments post Nirbhaya in the larger context of profiling the victim. The reason I bifurcate all jurisprudence on the intersection of law and sexual assault against women is because Nirbhaya was a tipping point. Or what the law often likes to call ‘shocking the conscience of the society’. Yet, Nirbhaya was more than just a shock. It was more than plain repulsion. It was subhuman. It was beastly. It served as a reminder of just how low to the ground our statutory safeguards exist, how abysmal our existing criminal provisions are. As recent as in October 2022, an article by The Hindu21, reports that an accused under the POCSO Act22 was granted bail by the Allahabad High Court with the prerequisite that he marries the victim and accepts her child (born out of the alleged rape) as his daughter.23 It is this seemingly benign acceptability of marriage or reconciliation between parties in a rape prosecution that demands our attention. In the case of Baldev Singh v State of Punjab24, the Supreme Court reduced the period of sentence awarded to the accused appraising the facts of the case wherein both the accused and the complainant had married other people and reached a compromise. The Delhi High Court, in the matter of Rahul v State of NCT Delhi25 acquitted a rape accused who had subsequently married his 14-year-old victim. In Md. Jahirul Maulana v State of Assam, the Guwahati High Court, taking note of the fact that a compromise had been reached between the two parties, disregarding which would likely disturb the happily married life of the parties, quashed proceedings in a rape case where the accused had married the victim (who was a child at the time of commission of the offence) and subsequently had a baby with the accused.


However, according to the CrPC, reconciliation between parties is not permissible in a case involving rape or sexual assault. Rape is classified as a non-compoundable offence which means parties to a rape prosecution are disallowed from entering into a compromise. Studies show that there is a high probability that the victim might come under pressure from the accused to opt for a compromise. In understanding why courts have often quashed proceedings in cases of sexual assault against women, it might be prudent to turn to the landmark case—Gian Singh v State of Punjab26. The Supreme Court in this case held that High Courts, in exercising their inherent powers under section 48227 of the CrPC, must refrain from quashing criminal proceedings if the offence concerned ‘is serious or grievous in nature or when the public interest is involved’. This was a direct nod to High Courts in refraining from quashing criminal proceedings in rape cases.


Indian law does not have a formula for sentencing policy. Sentencing is seen as inherently discretionary power vested in the courts. For most offences, the statute only prescribes the maximum and minimum period of imprisonment allowing the Judge a wide leeway in awarding the sentence in consonance with the merits of each case. However, this causes a textbook case of incongruity. Some of the commonly cited aggravating circumstances are ‘conduct and state of mind of the accused and age of the sexually assaulted victim and the gravity of the criminal act’. Another case that served as a watershed moment in Indian feminist jurisprudence was that of Shimbhu v State of Haryana28 where the victim, residing in a village, went to attend the call of nature in the wee hours of the morning. There she was met by the accused persons who threatened her with a knife and took turns raping her. She was kept confined in the shop where the incident took place and was repeatedly raped. It was only two days later that she was allowed to leave the shop after which she narrated the ordeal to her family members. It is at this juncture we must appreciate that the law in this case was developed to summarise that: ‘punishment should always be proportionate/commensurate to the gravity of offence. Religion, race, caste, economic or social status of the accused or the victim or the long pendency of the criminal trial or offer of the rapist to marry the victim or the victim is married and settled in life cannot be construed as special factors for reducing the sentence prescribed by the statute.’29


Furthermore, the judgment delves into the intricacies of a compromise, entered into by parties, in non-compoundable offences such as rape30. The judgment holds that it cannot be left to the parties to enter into a settlement since it is completely reasonable to suspect that the victim, who may or may not hail from below average socio-economic conditions, might be pressurised and bullied into silence, thereby giving passive assent to a compromise. In State of Karnataka v Krishnappa31, a three-judge bench of the Supreme Court held that the socio-economic status, religion, race, caste or creed of the accused are immaterial considerations in a rape prosecution. It is the ‘public abhorrence of the crime (that) needs reflection through imposition of appropriate sentence by the court. There are no extenuating or mitigating circumstances available on the record which may justify imposition of any sentence less than the prescribed minimum on the respondent. To show mercy in the case of such a heinous crime would be a travesty of justice and the plea for leniency is wholly misplaced.’32


In response to a petition filed seeking suspension of sentence, the Madras High Court, in a controversial order, held that there is no bar in law to reconciliation in a criminal appeal where the accused has been convicted in a rape case. The judgment ordered the convicted rapist and advised a ‘compromise’ between him and his unmarried victim (who had subsequently become pregnant) by referring the parties to mediation. The judgement claimed the said case was ‘best suited to mediation’. It is at this juncture that it is pertinent to understand what category of matters are permitted to be mediated. Mediation, a branch of Alternative Dispute Resolution, is a substitute for a court of law with the aim to resolve disputes between parties. But non-compoundable matters are not fit for mediation and such disputes must lie before a court of law. In State of Madhya Pradesh v Bala33, the Supreme Court held that the ‘long pendency of the criminal trial or an offer on behalf of the rapist to marry the victim are no relevant reasons for exercising the discretionary power’34 (by High Courts). The eloquently worded judgment further states that ‘the crime here is rape. It is a particularly heinous crime, a crime against society, a crime against human dignity, one that reduces a man to an animal … To view such an offence once it is proved, lightly, is itself an affront to society. Though the award of maximum punishment may depend on the circumstances of the case, the award of the minimum punishment, generally, is imperative … The long pendency of the criminal trial or the offer of the rapist to marry the victim are not relevant reasons.’


Several years ago, in Narinder Singh v State of Punjab, the question for consideration before the Supreme Court was whether the court should accept a compromise arrived at between the parties and quash legal proceedings pending against the accused in a rape case. Bearing in mind that rape is a non-compoundable offence, the court seemed to consider that even when there is a settlement between the offender and the victim, ‘their will would not prevail as in such cases the matter is in public domain’. Furthermore, in 2015, the Supreme Court in the matter of State of Madhya Pradesh v Madan Lal held ‘in a case of rape or attempt of rape, the conception of compromise under no circumstances can really be thought of … There cannot be a compromise or settlement as it would be against her honour which matters the most … Sometimes solace is given that the perpetrator of the crime has acceded to enter into wedlock with her which is nothing but putting pressure in an adroit manner; and we say with emphasis that the Courts are to remain absolutely away from this subterfuge to adopt a soft approach to the case, for any kind of liberal approach has to be put in the compartment of spectacular error.’ Reading these snippets from judgements, one might be compelled to ask: Why is there a disparity in disallowing a compromise between parties to a rape prosecution? Why isn’t there a single prevailing and mainstream precedent that debars the parties from doing so? Does a compromise between parties serve the ends of justice? Does it make for an easy and high disposal rate in courts? Does it allude to the socio-cultural stigma surrounding rape and sexual assault that constrains women to accede to a compromise?


And yet, permitting a compromise between the victim and accused is not the only trend, adopted by courts, that seems to have strayed from the 2013 amendment. Courts have not only limited themselves to examining material evidence and legal propositions but extended the ratio decidendi35 of a judgment towards profiling the victim/prosecutrix. This addendum is not merely restricted to her testimony but her character, her behaviour, her demeanour. It includes speculation and presumptions that can only deemed to be deeply embedded in the power of patriarchy. The reason I attribute such stipulations to all pervasive patriarchy is not because it makes for an easy target but due to the bifocal lens that the courts have often used to view a victim of a sexual assault. Chaste v Unchaste. Married v Unmarried. Virtuous v Promiscuous. Honourable v Deplorable. The degree of resistance the victim displayed against the assault to name a few aspects that judgments are frequently seen to be scrutinising.


In State of Madhya Pradesh v Madan Lal, labelling the body of a woman to be sacrosanct and a temple, the court opined that crimes against women are: ‘offences which suffocate the breath of life and sully the reputation. And reputation, needless to emphasise, is the richest jewel one can conceive of in life. No one would allow it to be extinguished. When a human frame is defiled, the “purest treasure”, is lost. Dignity of a woman is a part of her non-perishable and immortal self and no one should ever think of painting it in clay.’ Describing the warped notion of a ‘helpless female’, the Delhi High Court in Rohit Bansal v State held: ‘victim of rape grows with traumatic experience and an unforgettable shame haunted by the memory of the disaster forcing her to a state of terrifying melancholia. The torment on the victim has the potentiality to corrode the poise and equanimity of any civilised society. It has been rightly said that whereas a murderer destroys the physical frame of a victim, a rapist degrades and defiles the soul of a helpless female.’


In the case of Bharwada Bhoginbhai Hirjibhai v State of Gujarat36, the Supreme Court held that the Court may rely on evidence of a complaint if corroboration by virtue of medical evidence was not feasible. This judgement is somewhat infamous for stereotyping Indian and Western women. The judgment goes on to ask the pertinent question: ‘Why should the evidence of the girl or the woman who complains of rape or sexual molestation be viewed with the aid of spectacles fitted with lenses tinged with doubt, disbelief or suspicion? To do so is to justify the charge of male chauvinism in a male dominated society.’37 In analysing the need for corroboration and cross-examination, the judgment warns against notions of the Western world with its own ‘social milieu, its own social mores, its own permissive values, and its own code of life’. Distinguishing the two cultures, the judgment states that corroboration may be considered essential to establish a sexual offence in the backdrop of the social ecology of the West. Identifying the sociology of the two cultures to be in stark contrast with one another, the judgment holds that a woman in Western society may level false accusation on the grounds of sexual molestation against a male for a multitude of reasons. These reasons, the judgement explains, could include that the woman is, what in crass colloquial language one calls, a ‘gold digger’ and may possess a motive to gain monetary benefits.


Another reason, according to the judgment, is that she wishes wrath and vengeance on the man for ‘real or imaginary reasons’ and may have a grudge to settle with him. She could have been persuaded to level false accusations that may destroy the man’s reputation or place him in a rather embarrassing situation in return for financial rewards. While economic returns may be an ancillary advantage, she may be compelled to do so because of jealously, greed or ego. Differentiating this with the psyche of an Indian woman, the judgement goes on to state, women, be it urban or rural, bound in the shackles of a ‘non-permissive Society of India would be extremely reluctant even to admit that any incident which is likely to reflect on her chastity had ever occurred’. This is attributed to the fact that the victim would be conscious of being ostracised by society including her own family members, relatives, friends and neighbours. In reporting an incident of sexual assault, an Indian woman braves the world at the risk of losing love and respect of the people around her. Doing so might shatter her marital life if she is married or ruin her chances of being married in the future. The judgment highlights the stigma and social ostracism associated with reporting sexual assault which often results in the victim being labelled ‘immoral’, ‘easy’ or ‘promiscuous’. While the judgement goes into great detail in profiling, for the lack of a better word, an Indian woman (in light of Indian social values), and it may be simplistic to present an India-West binary, yet it may be authentically credited in terms of how a woman is regarded in our society.


But this is not an isolated incident of the Courts commenting on sexual assault against women. As recent as October 2022, the High Court of Madhya Pradesh in its judgment38 dealing with the rape of a four-year-old child observed that the accused was at least ‘kind enough to leave the prosecutrix alive, (and thus) this court is of the opinion that the life imprisonment can be reduced to 20 years’ rigorous imprisonment’. In the landmark case, Tukaram v State of Maharashtra, a girl, Mathura, had gone to the police station along with her partner and brother where she was raped by the head constable. The learned sessions judge was of the view that the prosecutrix was ‘habituated to sex’ and a shocking liar.


An article by The Quint39 reports the Madhya Pradesh High Court having ordered the victim in a sexual harassment case to tie a rakhi to the accused in order to qualify the prerequisite condition for bail in a sexual offence. Said order was challenged by lawyers and later set aside by the Supreme Court which held that judges should aim to ‘avoid making remarks that create stereotypes’.


In the case titled Assessment of the Criminal Justice System in Response to Sexual Offences40, the Supreme Court expressed concern about the manner in which a Medico-Legal Certificate (MLC) is prepared. An MLC, the judgment noted, provides: ‘evidence of character of the victim and of such person’s previous sexual experience with any persons shall not be relevant on the issue of such consent or the quality of consent. The effect of above provision is that previous sexual experience and in effect the habituation to sexual intercourse is now irrelevant for the purpose of medical examination.’ Expressing displeasure over the fact that the courts still come across medical opinions that classify the victim as ‘habituated to sexual intercourse’, an MLC opinion often suggests the ‘possibility of consent on the basis of her previous sexual exposure’.


One of the cases integral to an egalitarian jurisprudence on sexual assault against women is the case of Lillu v State of Haryana41. Shadowing the path laid down by the International Covenant on Economic, Social and Cultural Rights, 1966, and the United Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, 1985, the court held that rape survivors are entitled to an utterly humane level of legal recourse that does not re-traumatise them or make them revisit memories that violate their dignity. Analogously, victims of rape are entitled to legal proceedings and procedures that respect their bodily integrity. Further holding that, ‘Medical procedures should not be carried out in a manner that constitutes cruel, inhuman or degrading treatment, and health should be of paramount consideration while dealing with gender-based violence. The State is under an obligation to make such services available to survivors of sexual violence. Proper measures should be taken to ensure their safety and there should be no arbitrary or unlawful interference with their privacy. Thus, in view of the above, undoubtedly, the two-finger test and its interpretation violates the right of rape survivors to privacy, physical and mental integrity and dignity.’42
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