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Introduction

In May 2024, the New York Times reported that a strange flag had flown over the home of Justice Samuel Alito.

Alito was appointed to the Supreme Court in 2006 by President George W. Bush, a Republican. Fifteen years later, in January 2021, rioters stormed the U.S. Capitol to protest the 2020 presidential election that the Republican candidate Donald Trump lost. A few days after the January 6 riot, the Alitos raised an upside-down American flag. Inverted flags had long symbolized a nation in distress, but had more recently become associated with the Stop the Steal movement, which aimed to overturn the 2020 presidential election.1

But fear not, America—Justice Alito insisted he “had no involvement in the flying of the flag.”2 (LOL.) Alito said it was his wife’s doing: Mrs. Alito is apparently “fond of flying flags” and “has the legal right to use the[ir] property as she sees fit.”3 (Sam Alito, the author of the 2022 opinion overruling Roe v. Wade and women’s right to choose, thinks that [some] women can have [some] rights!) The Times later reported that another of the Alitos’ homes had displayed another flag associated with January 6—AN APPEAL TO HEAVEN flag, in the summer of 2023.4

When the flag stories became public in spring 2024, the Supreme Court was deliberating over two cases related to the January 6 insurrection. One addressed whether rank-and-file participants could be convicted of obstructing an official proceeding—Congress’s certification of the votes; the other concerned whether Trump, as a former president, was immune from criminal prosecution for his role in trying to overturn the result of the election.5

In both cases, the Court, with Justice Alito in the majority, sided with the wannabe coup-doers.

The Court had elected to draw out the immunity case such that Trump was all but guaranteed not to face a trial on the election interference charges before the country voted in the 2024 presidential election. In the same period, the Court had also issued a decision holding that Trump could appear on the ballot in the 2024 presidential election notwithstanding his role in the Stop the Steal movement and January 6. Other courts, by contrast, had concluded that the Fourteenth Amendment barred Trump from holding office under the provision that disqualifies people who, after having taken an oath to the United States, “engaged in insurrection or rebellion against the same.”6 All of the Supreme Court’s January 6–related interventions cleared the way for Trump to run for president again and to ultimately be reelected.

As this suggests, the Supreme Court is extremely powerful. It is also poorly understood. The combination makes the Court pretty dangerous. It’s easier for the Court to get away with, say, letting aspiring insurrectionists off the hook if people aren’t paying attention, or if people think they must have misunderstood what is happening because it couldn’t possibly be that ridiculous.

Except… it is that ridiculous. The Supreme Court is running on conservative grievance, fringe theories, and bad vibes. A majority of the justices (the ones appointed by Republican presidents) are convinced that Republicans are being treated unfairly by the increasingly diverse society that no longer shares their views. And as their party demands more and more to make up for this supposed travesty (more political power, more societal support, more, more, and more), the Republican justices are more than happy to give that to them.

The conservative grievance mindset is as bizarre as it sounds: it insists conservatives are being victimized because they are conservatives. In the words of Virginia (Ginni) Thomas (the wife of Justice Clarence Thomas, George H. W. Bush’s second Supreme Court nominee, appointed in 1991), “Conservatives and Republicans are tired of being the oppressed minority.”7

Or take the words from an actual 2015 opinion of some actual Republican Supreme Court justices. These guys said allowing gay people to get married “facilitates the marginalization of the many Americans who have traditional ideas” about marriage and even “recall[s] the harsh treatment of gays and lesbians in the past.”8 According to this grievance-fueled fever dream, allowing gay people to get married is just like prohibiting gay people from getting married. Allowing gay people to get married is mean to the people who don’t want gay people to be able to get married, just like prohibiting gay people from getting married was mean to the gay people who wanted to get married. Think about it for a minute….

Wait, huh?

The country has changed over the last several decades, with more diverse demographics and more inclusive median political views. These changes trend against the Republican Party’s views on feminism (or as some Republicans like to call it, the “childless cat ladies”),9 race (“Oh my God, Karen, you can’t just ask people why they’re white!”), democracy (which some Republicans think is overrated, and maybe unconstitutional), corporate power (which some Republicans think should be virtually unlimited), government itself (which some Republicans think shouldn’t exist), and more. Republicans have come to believe the dwindling support for their increasingly fringe views wrongs them. Yet even though they represent a minority of the country, Republicans remain more politically powerful than ever.

At a rally a month after the 2020 presidential election that Donald Trump legitimately lost, Trump told the attendees, “We’re all victims. Everybody here.”10 Democracy itself is now unfair.

Since the early 2000s (with roots older than that), the Supreme Court has translated conservative grievance and other bad vibes into bad law. The Republican-appointed justices reason in the register of pretty spiteful party talking points. And where sources conventionally associated with law point in one direction, the justices just go in the other—where their innermost feelings or the atmosphere at their conservative billionaire-funded dinner parties pulls them. The result? Opinions that read like Republican fan fiction: a mishmash of law, vibes, fantasy, facts, and “alternative facts” (Trump campaign manager Kellyanne Conway’s infamous term for false facts).11

This shady law has escaped notice because the Supreme Court’s politics look different, and sound different, from the politics of elected officials, and the country hasn’t quite figured out how to crack the justices’ shell game. Jargon-heavy rules and interpretive methods (textualism! originalism! semantic canons!) seem to suggest “Well, you normies just don’t understand, so leave it to us law wizards.” But there is a ton of overlap between politics and courts’ jurisprudence—their ideas about what law is and how to interpret it. Take a jurisprudential method that is about restoring things to the way they were (originalism). That method can advance a political project because of the way things used to be—there were more rigid racial and sexual hierarchies and (white) men were entitled to all the power. Or take an interpretive theory that places a thumb on the scale against corporate regulation (the major questions doctrine) that overlaps with the Republican Party’s (loose) political philosophy of limited government and its political preference for less industry regulation.

So if you find yourself thinking that something is off and the aspiring emperors have no clothes, you’re probably right. It is a little too coincidental that at the very moment Republicans gained a supermajority on the Supreme Court in 2020, the Court suddenly realized that the Constitution required the country to adopt the Republican Party’s platform on abortion, voting rights, industry regulation, campaign finance, and a bunch of other stuff, too.

Part of what feels off is the gross mismatch between how unpopular Republicans’ views are and the extent of political power they hold. Even as Republican positions appeal to less and less of the country, the party yelling about cat ladies, talking about “the purpose of the postmenopausal female,” and denying climate change obtained a supermajority on the Court.12 How have the inmates taken over the asylum? The short answer is the politics of minority rule.

The Constitution divided the country into units, the states, which allows for minority rule. That risk has been exacerbated because of the trends toward more people living in a smaller number of states and more Republican-leaning constituencies remaining in a greater number of states. Under the Electoral College’s winner-take-all system, the candidate who loses a majority of voters but wins a majority of states becomes president. In the Senate, a state with one person has the same number of senators as a state with a million people. So if senators representing 49 states, all with one person in them, voted one way, while senators representing one state with 1,000,000 people voted the other way, the senators representing 49 out of 1,000,049 people would prevail.

The Court was already susceptible to minority rule because the justices are appointed, rather than elected, and can’t be voted out of office (save for impeachment). It morphed into something like fringe-minority rule as both the presidency and the Senate increasingly came to reflect minority rule. Donald Trump, who hosted a game show before becoming president and was subsequently convicted of multiple felonies, received about 46 percent of the popular vote in 2016 and appointed three justices to the Court during his first term.13 Because of the Senate’s system of representation, his appointee Amy Coney Barrett was confirmed by senators who represented less than a majority of Americans (48 percent); so were his appointees Neil Gorsuch (45 percent) and Brett Kavanaugh (44 percent).14 President George H. W. Bush’s Supreme Court appointee Clarence Thomas was also confirmed by senators who represented less than 50 percent of the people in the country.15 Trump was reelected in 2024 after winning the popular vote (but less than 50 percent of the total votes). In the same election cycle, Republicans won control of the Senate even though Democratic candidates won more total votes and even though Democrats will represent more people nationwide. As a result, Republicans are once again in a position to pull off judicial confirmations that lack support from a national majority.16

A Court that is increasingly insulated from majority will and democratic politics is more susceptible to the fringe positions of a narrow segment of the country. A majority of Republican justices overruled Roe v. Wade in 2022 and allowed states to ban abortion even though an overwhelming majority of the country thinks abortion should be legal.17 Back in 1991, Chief Justice Warren Burger, who was appointed to the Court by President Richard Nixon, said the idea that the Second Amendment protects an individual right to carry firearms was “one of the greatest frauds, I repeat, frauds perpetrated on the American public.”18 Just over fifteen years later, in 2008, a majority of Republican justices embraced that fraud and then expanded it in 2022.19 Also in 2022, Justice Samuel Alito flirted with anti-vaxxer nonsense in a case about testing or vaccination requirements in the midst of the COVID-19 pandemic. Alito first claimed, “I’m not saying the vaccines are unsafe,” before he proceeded to suggest… exactly that. He mused, “Is it not the case… that some people who are vaccinated… will suffer adverse consequences? Is that not true of these vaccines?” When the federal government lawyer attempted to say “there is far, far greater risk from being unvaccinated” and “there would be no basis to think that these FDA-approved and authorized vaccines are not safe and effective,” Alito threw a temper tantrum about being called out. “I’m not making that point. I’m not making that point. I’m not making that point,” he said petulantly.20

Political polarization has also facilitated the Court’s drift to the far right fringe where COVID vaccines cause a woke-mind virus and drag queens hand out abortions like candy at the Democratic National Convention. (The vaccines don’t actually do that and neither do drag queens.) Polarization makes it more likely that Supreme Court justices will care about the feelings of only a segment of the country—their ideological counterparts—rather than the feelings of the entire country. Republican justices care about the approval of Republican media, Republican commentators, and Republican academics, which is turning the law into a perpetual Republican primary where the only views that matter are those of Republicans. Polarization doesn’t mean Republican appointees always vote with one another or never vote with Democratic appointees. Sometimes the Republicans in Congress don’t vote with one another, and sometimes the Republican candidates in a presidential primary don’t agree with one another. That doesn’t mean they’re not Republicans, or that they don’t vote together in important and predictable ways. As Justice Elena Kagan, who was appointed to the Court by President Barack Obama in 2010, acknowledged, “To be completely honest it has to be said that some of the more important cases do fall along pretty predictable lines,” and she rattled off decisions on abortion, climate change, and LGBT rights, among other issues.21 Even though the Democratic appointees are voting together on these issues, they weren’t installed by a political minority. They’re also not forcing the fringe views of a narrow segment of the country onto everyone else. They’re not in the business of regularly allowing politicians to outsmart democracy or block people from voting; nor are they engaged in a project of dismantling the civil rights of historically marginalized groups. Oh, and they haven’t used a misleading ellipsis to strike down a federal law. And so on.

The Republican justices would have you believe that nothing is amiss, and that when they put on those fancy black robes, they ascend to some higher, apolitical plane. In wide-ranging remarks that included what is effectively a stump speech against government regulation, Justice Neil Gorsuch said, “As I judge, I see, too, that donning a black robe means something,” namely “the ‘cold neutrality of an impartial judge.’ ”22

That’s about as convincing as the Wall Street Journal op-ed written by then-judge Brett Kavanaugh, Trump’s second Supreme Court nominee, which was entitled “I Am an Independent, Impartial Judge.”23 The piece ran after Kavanaugh was accused of sexual assault and screamed, cried, and ranted during his confirmation hearing. (Kavanaugh denied the allegations.) He angrily asked Democratic senator Amy Klobuchar if she had a drinking problem and went on a tirade about how the allegations were “a calculated and orchestrated political hit” and “revenge on behalf of the Clintons.”24 (Kavanaugh had worked with independent counsel Kenneth Starr to investigate the Clintons.) “What goes around comes around,” he warned.25 Kavanaugh’s op-ed a few days later read, “Yes, I was emotional last Thursday. I hope everyone can understand….”26

The justices are not pulling Jedi mind tricks that people simply do not and cannot understand. It’s not like these guys (and Amy) are among the Nine Greatest Legal Minds in the Country.TM Heck, some of them are just nepo babies. Gorsuch went to a fancy prep school in Washington, DC (the same prep school Kavanaugh went to, coincidentally), while his mother was an official in the Reagan administration.27 For those who think elite credentials are meaningful, Gorsuch graduated cum laude from law school (not summa, not magna, but cum laude, which would now signify that he just managed to crack the 50 percent mark in his class).28 Gorsuch was not elected to the Law Review, though he was on the flagship journal of the Federalist Society.29 And it’s not just Gorsuch. As Washington Post columnist Ruth Marcus wrote in her 2019 book Supreme Ambition, a law school professor recommended Kavanaugh for a clerkship with a federal judge because the professor remembered him from intramural basketball.30

These are exactly the kind of people you might expect to be appointed under a rigged system that is controlled by some out-of-touch weirdos. The minority-ruling party that gave the justices their jobs is currently gripped by some kind of antidemocratic fever dream, unconcerned with things such as law, facts, and the will of the American people. And the Court is going along with it. The Republican justices are fashioning the law based on the sentiments, political views, and general zeitgeist of a party that has become ensconced in conservative grievance and hell-bent on minority rule. That’s what it means for the Supreme Court to run on vibes rather than (just) law.



A Supreme Court that’s “no law, just vibes,” even if it is only in big, politically salient cases, could lay waste to just about anything that matters. As Don Corleone said in The Godfather, “A lawyer with his briefcase can steal more than a hundred men with guns.”31 Do you like having health care and health insurance? There are a seemingly endless array of lawsuits about how the Affordable Care Act supposedly unfairly victimizes the business owners who don’t want certain people (women and LGBT people) to have certain kinds of health care.32 How about clean air—is that important to you? Once the Court gained a supermajority of Republican justices, it has regularly been gutting efforts to address pollution in part because climate regulations give Republicans a big ick. The Court’s decisions have forced women to bleed out in hair salons and beg for medical care that could save their lives because Republicans have really big feelings about reproductive freedom.33 Their decisions have already allowed states to enforce laws that have killed women (according to a state’s maternal mortality review committee or independent analyses).34

The Court has the power to strike down federal laws that the Court thinks are unconstitutional, and because the Constitution was adopted in the 1700s and amended several times in the 1800s, the justices have a bunch of weapons to implement the Republican Party’s revanchist agenda. The justices don’t even limit themselves to striking down laws based on the words in the Constitution. In 1997, the Court invalidated a federal gun control measure after conceding, “There is no constitutional text speaking to this precise question,”35 and in 1996, it struck down another federal law because “we have understood the [Constitution] to stand not so much for what it says.”36 Even putting aside the Court’s power to invalidate laws, the Court’s power to interpret laws, i.e., to say what federal laws other than the Constitution mean, is a bigger deal than most people realize.

The stakes for the country are huge. Imagine a world where the word diversity is illegal. (That’s not a joke; one Trump nominee has suggested “that the use of the term ‘diversity’ may be evidence of… discriminatory intent.”)37 A stratosphere where judges quote conservative podcaster Ben Shapiro’s 2014 book, How to Debate Leftists and Destroy Them, and justices appear on his podcast. (That’s also, apparently, a thing.)38 A planet where a justice takes ten minutes to look over a ninety-eight-page opinion that does away with women’s rights to reproductive freedom and says, sounds great to me! (Yep, that happened, too: according to the New York Times, ten minutes after Justice Alito circulated his draft opinion overruling Roe v. Wade, Justice Gorsuch said he agreed with the opinion and had no edits.)39 A galaxy where, after stopping a state from counting votes and thereby ensuring that a Republican would become president, a Republican-appointed Supreme Court justice tells the country to just “get over it.” (On CBS’s 60 Minutes, no less.)40

We are living in that world and the conservative grievance industrial complex has shown no signs of slowing down. If anything, it has picked up steam and the justices may be emboldened. After all, in the first presidential election after the Republican justices overruled Roe, the justices and the party that appointed them paid no political price for the wildly unpopular, catastrophic decision to end the constitutional protections for abortion. Instead, the Republican candidate for president, who had appointed three of the justices who overruled Roe, was re-elected president after the Republican justices cleared the path for his candidacy. Republicans also gained control of the Senate. The justices therefore may feel as though they will face no political pushback for embracing fringe positions that upend society and government as we know it. They might be right: thus far, the only person who has faced any consequences for the Alito flag debacle is… a federal judge who had publicly criticized Alito.41



This is a big-picture book, which means that some things will get flattened and others left out. Sometimes that is necessary to illuminate the big picture and avoid normalizing what is happening. The Supreme Court is repeatedly elevating the feelings, sentiments, and political views of the Republican Party. The Republican justices are churning out different jurisprudential theories and doctrines that ignore the views of people who, for the most part, are not part of the modern Republican coalition. Sometimes the sore winners on the Court are fashioning legal rules that pretty much stick it to those groups as well.

The Republican-appointed justices seem to think that the real victims of discrimination today are the Republicans, who no longer enjoy the kind of outsize influence, political power, and social standing they once did. They think that Republicans are supposed to be the big men on campus for all time. One of those big men on campus, Brett Kavanaugh, along with his fellow Federalist Society fraternity brothers (and Amy), seem to want to make sure they always will be. And when the justices invent stories about how Republicans are the ones being harmed today, they cause real harm to real people.

Each of the five chapters here will show how conservative grievance, fringe theories, and bad vibes have made their way into different areas of the law. Each chapter discusses some history and political context that sheds light on the feeling(s) shaping the law—the grievances that underlie a lot of what followed and the origin story behind what the justices are channeling in their opinions today. Some of the history offers a decryption key that unlocks the meaning of some law, doctrine, or legalese. Sometimes it clarifies what is happening now and what might play out in the future.

Courts made room for vibes, and law itself can sometimes do so as well. Some of this happened through judicial appointments, but personnel and personalities are just part of the story. Politics and political culture also helped make the Court: politics centered the Court as an organizing point for movements and the Court shaped the political system. The Court provided a building block for causes and solidified some groups’ power while undermining that of others. History and politics help explain how the Court came to be, and how deep the problem is; this is not simply a product of the Trump years or Trump’s judicial appointments.

Justice Amy Coney Barrett urged people who disagree with the Court’s decisions to “read the opinion[s].”42 This book does some of that—it walks through opinions to help read them for filth. (As RuPaul says, “The library is open,” and it’s well past time to drag the Court.)43 The politics and grievances are sometimes right there in the Court’s reasoning, and some history and political context can make that even clearer.

We need to understand the Court—what it is, what it’s doing, and how. To see how the Court’s fondness for conservative grievance, fringe theories, and bad vibes is pushing it to be…

Lawless.







ONE The Ken-Surrection of the Courts


Mayron Michelle Hollis unexpectedly became pregnant shortly after giving birth to her fourth child. Her pregnancy was ectopic: the embryo had implanted outside her uterus (in Hollis’s case, on the scar from her recent cesarean section). Ectopic pregnancies are dangerous because a rupture of the placenta can rip open major organs that are attached to the placenta (in Hollis’s case, her bladder). Doctors and the Society for Maternal-Fetal Medicine therefore recommend an abortion.1

Hollis was only ten weeks pregnant, but this was August 2022, two months after the Supreme Court overruled Roe v. Wade, the case that recognized a constitutional right to decide to have an abortion. And Hollis lived in Tennessee, where a restrictive abortion ban went into effect just days before Hollis learned she was pregnant. So the hospital told Hollis it could not provide her an abortion.2

Over the next few months, Hollis developed many of the complications associated with ectopic pregnancies. At almost twenty-six weeks pregnant, she bled so much she almost passed out and her blood pooled on the floor around her. Shortly after, doctors delivered Hollis’s daughter via emergency C-section. But one day after leaving the hospital, Hollis returned with such extensive bleeding that she received an emergency hysterectomy, which means she will not bear children again. “I didn’t want the hysterectomy,” she said. But “that was the only way that they could stop the bleeding.”3

Earlier that summer, when the Supreme Court overruled Roe v. Wade in Dobbs v. Jackson Women’s Health Organization, the dissenters, Justices Stephen Breyer, Sonia Sotomayor, and Elena Kagan, warned that “one result of today’s decision is certain: the curtailment of women’s rights, and of their status as free and equal citizens.” The dissenters, all of whom were appointed by Democratic presidents, explained that constitutional protections for abortion had secured “the ability of women to participate equally in this Nation’s economic,” “social,” and political “life.”4

The Supreme Court’s decision to eliminate a woman’s right to reproductive freedom was a Ken-surrection—a move to restore a patriarchy where men are on top.5 Overruling Roe was just the opening salvo in this fight, and it was not (just) happening in Barbie Land. (In Greta Gerwig’s 2023 film, Barbie, Ken returns from the real world, where men run everything, and conspires with the other Kens to launch a Ken-surrection to remake the feminist utopia of Barbie Land into a patriarchy.)

The decision overruling Roe illustrates how the Supreme Court can make constitutional law worse through a cycle that merges feelings and politics with courts and law. The feeling behind the process that produced Dobbs was patriarchy—that’s the vibe of the Court’s most recent decisions. Republicans turned assorted feelings about feminism and gender roles into a political strategy, and Republican justices channeled the big feelings about feminism and women’s sexual liberation through a jurisprudential method known as originalism to launch the Ken-surrection.


THE FEELINGS, POLITICS, AND LAW OF THE KENS

The origin story behind the demise of Roe goes back to America’s history and tradition of patriarchy—a commitment to gender roles that ran so deep, it contributed to a backlash against feminism. A political strategy capitalized on the resistance to women’s rights and found its way into the courts and the law as well.

Because the original Constitution did not say anything about sex or gender, at least in so many words, America’s hopes and dreams for sex equality were funneled into two provisions of the Fourteenth Amendment. The amendment was ratified in 1868 during Reconstruction, a movement for Black civil rights after the Civil War. Its provisions include the equal protection clause, which says, “No state shall… deny to any person within its jurisdiction the equal protection of the laws,” and the due process clause, which says, “Nor shall any state deprive any person of life, liberty, or property, without due process of law.”6

The Fourteenth Amendment was enacted while the country was still in the grips of the patriarchy, a system that did not recognize women as real people with full rights. Women didn’t have the constitutional right to vote, and laws at the time reflected the regime known as coverture, which established a presumption that married women did not have separate legal identities from their husband. That meant married women might not be able to enter contracts (unless their husband approved) or raise certain legal claims against their husband. Plus, because the home was really a man’s castle (emphasis on man), laws did not punish husbands for committing various crimes against their wife; home was man’s dominion.7

The Justices were not immune to the feelings that undergirded the patriarchy. So in 1875, after the Fourteenth Amendment had guaranteed “equal protection” to people, which (you would think) includes women, the Court said that states could continue to bar women from voting.8 The Court also allowed states to prohibit women from being lawyers. One justice summed things up by declaring it is just “nature” that “the female sex” is “evidently unfit” for “many of the occupations of civil life.” The very existence of “the family institution,” the justice continued, “is repugnant to the idea of a woman adopting a distinct and independent career.”9

So the country had a patriarchy problem that persisted well after constitutional amendments sought to make the country more equal.

In 1920, after decades of organizing and movements that secured women’s rights at the state and local level, the Nineteenth Amendment was added to the Constitution. The amendment says “the right of citizens… to vote shall not be denied or abridged… on account of sex.”10

However, there still remained some pretty big feelings about women’s proper role in society, and, once again, the Supreme Court seemed to share those feelings. Even after the Nineteenth Amendment became law, the Court continued to allow states to treat men and women differently with respect to voting (and other things, too). In 1937, the Court upheld what was essentially a poll tax on women—a law that imposed a tax on all men, but only on those women who chose to vote. The Court said the law was constitutional because women were busy serving as baby makers and bearing the burdens associated with “the preservation of the race.”11 A decade later, in 1948, the Court told states they could prohibit women from working as bartenders. The conclusion was so obvious, the Court declared that, “to state the question… is in effect to answer it.”12 Patriarchy was the vibe, and vibes helped shape the law. In many places, marital rape and domestic violence were not crimes, and laws criminalizing marital rape and domestic violence were not seriously or consistently enforced.13 Well into the 1900s, women could not participate fully in public life. In the 1960s and ’70s, airlines offered men’s-only business flights (since the only businessmen were, you know, men); restaurants offered men’s-only happy hours and lunches (again because the only businessmen were, you know, men); and women couldn’t open credit cards in their own names (because reasons).14 And behind all of this explicit sex discrimination was an entire de facto system of gender segregation.

The feminist writer Betty Friedan wrote that, in the aftermath of the Second World War, during which unprecedented numbers of women entered the workforce and other civic institutions, women asked themselves, “Is this it?”15 And they decided that, no, it wasn’t. Women (or at least some women) wanted to be full and equal citizens and enjoy all the rights men had. To secure those rights, feminists pushed for the Equal Rights Amendment (ERA), which explicitly prohibits all government discrimination on the basis of sex, not just in voting. The text of the ERA provides that “equality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex.” The amendment passed Congress in 1972, which meant the states then had to choose whether to ratify it.16

The ERA and the ideas behind it, including the notion that women could do all the things previously reserved for men, weirded out some men (specifically, the Kens). A young lawyer who worked in the Richard Nixon administration wrote a memo offering various objections to the ERA. That lawyer’s name was William H. Rehnquist (yep, the same William H. Rehnquist who would later become chief justice of the United States). Rehnquist blasted the ERA’s “overtones of dislike and distaste for the traditional difference between men and women in the family unit.” Echoing the Supreme Court justice who insisted that “the family institution is repugnant to the idea of a woman adopting a distinct and independent career,” Rehnquist warned that outlawing sex discrimination would cause “the eventual elimination” and “dissolution of the family.”17

In a weird way, Rehnquist had a point. Including women in the economic, social, and political life of the country would require changes, and maybe even a lot of them. Including women in the workforce would mean revisiting things such as parental-leave policies and stubborn sex stereotypes related to work and family. Plus, the whole idea that women should have control of their lives, careers, education, and dreams would probably mean that women should have control of their fertility and reproductive decision-making. As 350 legal professionals who had obtained abortions explained in an amicus brief (a brief filed by people who are not parties to a case), the “ability to control their reproductive lives” allowed them “to realize their personal and/or professional goals.” Signatories to the brief described how “abortion allowed me to live my life according to my plans, to complete my law degree, and to end a relationship with someone who was not the person I wanted to marry or co-parent with.” “At age 18… I wasn’t ready to follow in the footsteps of my mother, my grandmother, and my great-grandmother—all of whom became pregnant before the age of 18, and none of whom graduated from high school.”18

These arguments resonated with a Court that reflected a society that was coming around to the idea that women should have rights, too. So in 1973, in the midst of the ascendant feminist movement, the Court decided Roe v. Wade, a 7–2 opinion holding that the Constitution protects the right to decide whether to carry a pregnancy to term, subject to reasonable conditions. The justices in dissent were Byron White and William Rehnquist (yep, that one), whom President Nixon had appointed to the Court in 1971.19

The Court was actually in the midst of deciding a bunch of cases about whether sex discrimination was unconstitutional. It ultimately concluded that laws discriminating on the basis of sex should be viewed skeptically because they likely denied people equal protection of the laws, and it struck down laws that disqualified women from holding various positions.20 The justices reasoned that sex discrimination is often “rationalized by an attitude of ‘romantic paternalism’ ” that “in practical effect, put women, not on a pedestal, but in a cage.”21 Rehnquist found himself in dissent, insisting that laws that differentiated between people on the basis of sex were mostly fine.22

To social conservatives, it seemed as if the women had gone wild. The feminist movement and civil rights revolution were ushering in social, economic, and political changes that frightened people who were more comfortable living in a world with clearer gender hierarchies and more rigid gender roles. In their eyes, America looked like it was about to be overrun by a bunch of Weird Barbies who didn’t dress for the male gaze, wore guerrilla fatigues, and wanted to take over the entire country.

These feelings found a voice in a political movement. In the 2016 presidential election cycle, Republicans insisted that it was economic anxiety that drove voters to support their presidential candidate, Donald Trump, who had launched his political career by questioning the citizenship of the first Black president and opened his 2016 presidential campaign by calling Mexicans “bad hombres,” criminals, and rapists.23 During the 1960s, 1970s, and 1980s, Republicans pursued a political strategy that sought to appeal to what Republicans labeled voters’ abortion anxiety, even though the feelings were really more of a latent discomfort with women’s rights and feminism more generally.

The men at the helm of the Republican Party saw attacks on feminism and feminists as a way to secure political support among a demographic that was newly up for grabs amid an ongoing realignment between the two major political parties—religious Catholic and evangelical voters. One of Richard Nixon’s political strategists encouraged the Republican Party to court religious Catholic voters alongside white Southern conservatives.24 Another adviser, Pat Buchanan, argued that abortion was a way to do this.25 So in 1971, Nixon directed the Department of Defense to revoke regulations that permitted military hospitals to perform some abortions. His own administration had implemented the regulations the year before.26

This strategy did not reflect that abortion was particularly divisive at the time. When Roe was decided, Republican and Democratic voters did not differ that much in their views about abortion. The largest evangelical denomination, the Southern Baptist Convention, supported abortion, and polling suggests that only one in five Catholic voters supported bans on abortion.27 So Republicans made abortion into a wedge issue. Legal scholars Reva Siegel and Linda Greenhouse have shown how Republicans used abortion rights to symbolize something bigger: abortion stood for feminism and feminists, and the Nixon administration (and later the Republican Party) wanted to distance itself from that craziness.28

The political strategy capitalized on the ongoing backlash to feminism and women’s rights. A leading organizer against the Equal Rights Amendment, Phyllis Schlafly, urged the country to reject the ERA on the ground that “women’s lib is a total assault on the role of the American woman as wife and mother and on the family as the basic unit of society.” Schlafly said that feminism sought “to make wives and mothers unhappy” and accused feminists of “promoting free sex instead of marriage”; “day-care centers for babies instead of homes”; and “abortions instead of families.”29

In the 1970s and ’80s, Ronald Reagan and the Republican Party incorporated these feelings into a political strategy.30 They came up with language to describe their anti-women’s-liberation platform—a promise to restore “traditional family values.” As governor of California in 1967, Reagan had signed a law that legalized abortion, but by 1980, he ran for president on a platform that promised the “appointment of judges at all levels of the judiciary who respect traditional family values and the sanctity of innocent human life.”31 The Republican Party sought to appeal to evangelical voters who opposed the ERA, including the Reverend Jerry Falwell. Falwell helped launch the Moral Majority, a political action group that sought to elect Republicans in order to promote traditionalist policies.32 Attacking abortion rights was one piece of a strategy that also promised government support for private religious schools, some of which still engaged in segregation, as well as government support for school prayer.33

All of this led to an affinity between conservative religious voters, especially white evangelical voters, and the Republican Party.34 But the politics of gender hierarchy didn’t exactly win over the ladies—except for some ladies named Phyllis (Schlafly) and Amy (future justice Barrett). While the Republican Party won over evangelical voters in the 1980s, they also lost women voters as women began to consistently prefer Democratic presidential candidates.35 What a surprise—it turns out (many) women aren’t super into the idea that their full and equal citizenship is overrated. Polling by a group aligned with Republicans found that, in 2023, 71 percent of suburban women opposed eliminating constitutional protections for abortion rights.36 By 2020, a Republican-appointed federal judge candidly observed, “I’m not seeing a lot of women who would be drawn to the current Republican Party.”37

The gender gap wasn’t lost on Republicans. Nixon staffers acknowledged they had a “woman problem.”38 The first woman to serve on the Supreme Court, Justice Sandra Day O’Connor, recalled how Reagan promised to appoint a woman to the Court to shore up Republicans’ support among women voters. Reagan later appointed her.39

Republicans initially seemed almost surprised that women fled their party as it embraced “traditional family values,” and they struggled with how to respond (without having to embrace women’s rights, of course). But at some point, a fair number of Republicans started to view losing women as the inevitable and acceptable cost of their political strategy and just leaned into male grievance politics. In 2021, then Republican Senate candidate and future vice president JD Vance derided Democrats as “a bunch of childless cat ladies who are miserable.”40 When his remarks surfaced during the 2024 presidential campaign, Vance said, “Obviously it was a sarcastic comment. I’ve got nothing against cats.”41 (But how about… women?) That same year, Republican congressional representative and future Republican nominee for attorney general Matt Gaetz told the press, “For every Karen we lose, there’s a Julio and a Jamal ready to sign up for the MAGA movement.”42 Basically, as Taylor Swift wrote, also in 2024, “All the wine moms are still holdin’ out, but fuck ’em.”43

Other Republicans took it even further. In 2020, the Republican candidate for lieutenant governor of North Carolina, Mark Robinson, said, “I absolutely want to go back to the America where women couldn’t vote because that was when the Republican Party had a better reputation.”44 If women don’t vote the right (Republican) way, they apparently shouldn’t be able to vote at all. In 2024, Republicans decided to nominate Robinson (who had been elected lieutenant governor) to be their candidate for governor of North Carolina. (He lost.)

The politics of male grievance found a home in the law via a jurisprudential method that came to be known as originalism. Jurisprudential theories or interpretive methods (or jurisprudential methods or interpretive theories) just mean theories about how to interpret the law. Jurisprudential theories such as originalism, which frame legal discussions in terms that seem more abstract or technical, may generate an impression that law is totally different from politics or ideology. Some people even use the existence of theories such as originalism to maintain that law is hermetically sealed off from politics and ideology. The origins of originalism complicate that view: the Republican Party coalesced around originalism and cultivated it as a way to restore some of what it felt had been lost, which included the patriarchy.

Originalism refers to the notion that the Constitution means today what it meant to the drafters and ratifiers when the Constitution was adopted. It means that no matter what has changed or how much things have changed, the structure of our government and constitutional law must remain the same.45 Originalists maintain that laws mean what they meant when the laws were enacted—unless the laws are formally changed, such as by constitutional amendment. Yet the formal process to amend the Constitution is quite difficult because Article V requires three-quarters of the states to approve an amendment.

The concept of originalism took off in the 1980s, and it offered different things to different people. For those who knew in their heart of hearts that Roe was wrong, originalism offered a way to explain why. When the Federalist Society was formed at elite law schools such as Yale and Harvard in 1982, students and professors in the organization reported feeling out of place in law schools championing recent progressive Supreme Court decisions (including ones that granted rights to women, racial minorities, and criminal defendants).46 Originalism provided a way of restraining the kind of lawless judicial discretion (some might say vibes) they saw in those cases.

To others, originalism offered a way of advancing an ideological agenda. Just on its own terms, originalism lends itself to that end since a key premise of originalism is that the Supreme Court has erred by departing from some righteous past that must be restored. Originalism is a way of turning back change, and by declaring that the Constitution means what it meant when it was ratified, originalism directs decision-makers to a time when the country was less democratic and inclusive. Originalism requires the content of our fundamental laws, including what rights we have, and what the government can and can’t do, to be determined by a group of people who were probably more sympathetic than the modern (women-inclusive) electorate to Republicans’ platform of gender traditionalism—the white men (Kens) who drafted and ratified the original Constitution and all of the amendments in the 1700s and 1800s. Ladies and gentlemen (but mostly for the gentlemen, because patriarchy)… originalism!

The originalist ideology had appeared before the 1980s, in the wake of the Supreme Court’s 1954 decision in Brown v. Board of Education, which invalidated segregation in public schools. Critics of Brown argued the Court had gone astray by departing from the original intent of the people who adopted the Fourteenth Amendment—the people who continued to operate segregated schools.47 Yes, Republicans glommed onto the interpretive method that had been trotted out to resist desegregation.

Originalism had a natural symbiosis with a Republican Party that was looking to restore certain traditions such as gender roles related to the family. To this day, originalism fits the Republican Party’s political project: it kind of parrots the party’s 2016 slogan “Make America great again,” which, like originalism, promises a return to the way things were.48

Originalism can be both a methodology and an ideology and it was. Lawyers in the Reagan administration began tying the president’s political agenda of restoring traditional family values with the Federalist Society’s ideas about how the Constitution should be interpreted—according to the document’s original meaning. But the Republican Party needed to get the relevant people (conservative, religious voters) to understand what it was promising (a challenge to women’s rights and feminism) when it invoked originalism. So they made it clear. In 1985, President Reagan’s attorney general Ed Meese gave his first speech on originalism to the American Bar Association. At the time, there wasn’t a parallel, well-funded, self-contained conservative universe for him to speak to. So in front of the entire ABA, Reagan’s attorney general said that a “jurisprudence of original intention” was the way to challenge “the radical egalitarianism and expansive civil libertarianism of the Warren Court.”49 (The Warren Court refers to the Supreme Court when it was led by Chief Justice Earl Warren, from 1953 to 1969, an unusually progressive period in the Court’s history.) Part of the Warren Court’s “radical egalitarianism and expansive civil libertarianism” was a 1965 decision recognizing a constitutional right to contraception, which the Court later relied on in Roe v. Wade to recognize a constitutional right to decide to have an abortion. As the principal deputy solicitor general in the Reagan administration later explained, the “original intent idea was aimed squarely at things that the Warren Court… had done.”50

For the people in the back of the room who didn’t quite get the message, several months later Attorney General Meese said to the Federalist Society that “a jurisprudence of original intention” was the way to attack Supreme Court decisions that protect rights not explicitly mentioned in the “language of specific provisions” in the Constitution.51 That description captures the rights recognized in Roe v. Wade as well as Griswold v. Connecticut, the decision striking down a ban on contraception. In those cases, the Supreme Court relied on the due process clause to recognize rights that are not mentioned in specific terms in the constitutional text. That’s because the due process clause protects “liberty,” but does not define what liberty includes. Some Warren Court justices said that “liberty” includes a right to privacy, and that the right to privacy includes sexual liberation and reproductive decision-making. The Court had also relied on the equal protection clause to suggest it is not equal for the government to view women as inherently different from men, or to treat racial minorities as inherently worth less than white people. Those were the allegedly “bad” vibes of the Warren Court.

The link between the Republican Party’s “traditional family values” ideology and the judicial methodology of originalism was made even more explicit. In 1988, Reagan’s assistant attorney general for the Office of Legal Policy, Stephen Markman, authored The Constitution in the Year 2000: Choices Ahead in Constitutional Interpretation. The document argued that vindicating the “social issues” of the Republican Party required electing presidents who would select judges with a particular “judicial philosophy,” a “commitment to original meaning.”52 The document would have been accurate had it been called “The Constitution in the Year 2022,” the year the Court overruled Roe, but that’s a small detail.

In addition to bolstering originalism, the Federalist Society helped the Reagan administration and future Republican administrations in other ways. The Federalist Society helped to identify the true believers. The New York Times quoted Reagan’s assistant attorney general Stephen Markman as saying, “The Federalist Society provides a good opportunity for us to get to know people who share the constitutional conservative perspective of the attorney general and the president.”53 Like, say, the people who wrote memos about how women’s equality will destroy the family (William Rehnquist). Or, say, a person named Samuel Alito (yes, that one), who applied to work in the Reagan administration and signaled his “commitment” to the administration’s values by, among other things, listing his membership in the Concerned Alumni of Princeton. That organization was founded by alumni who opposed Princeton’s decision to admit women, and it published a magazine that included pieces criticizing the availability of birth control.54 Alito got the job, and once in the Reagan administration, he authored a brief urging the Supreme Court to overrule Roe.55 In a memo, Alito explained the brief was an “opportunity to advance the goals of bringing about the eventual overruling of Roe v. Wade.” (Spoiler alert: he’d have to wait to be confirmed to the Supreme Court, but good things really do come to little boys who wait.) The memo for Reagan’s Department of Justice argued, “The case against Roe v. Wade has been fully and publicly made,” and cited two articles and two books criticizing Roe.56 (All four were authored by white men, because of course they were.) When Alito later wrote the opinion overruling Roe, he invoked two of those sources; it’s almost like he got some anti-Roe reps in during the Reagan administration before becoming a justice!57

The association between the Federalist Society, originalism, and the Reagan administration probably helped thin the Federalist Society’s core ranks of people who did not want to be folded in with political officials who were trying to impose traditional family values on the country. The relationship between originalism and Republicans’ social conservativism also pushes people who are sympathetic to women’s sexual freedom and bodily autonomy away from originalism and originalists, since originalists invoke originalism to undermine women’s bodily autonomy and receive cover from more academic-minded accounts of originalism.

The Federalist Society and groups like it also provide a way to keep potentially wayward squishes in line once they are selected as judges. One of the cofounders of the Federalist Society shared with Professor Amanda Hollis-Brusky, who authored the definitive book on the subject, that the organization “absolutely” helps keep justices “in check.”58 The mechanics are simple enough: People want to receive affirmation. If justices do the right thing, then the Federalist Society is there to applaud them and invite them to ritzy parties. But if the justices do the wrong thing, then the Federalist Society will pull a Gretchen Wieners from Mean Girls and shriek, “You can’t sit with us!” Being mean to justices and saying mean things about them is, of course, the worst possible thing that could happen to them. Sometimes the Kens who travel in these circles just straight up brag about how their lobbying influences the justices. A law professor who’s part of the Federalist Society blogged, “The post-argument efforts by myself and others… cleared the path for Dobbs,” the decision overruling Roe. The post argued that various blog entries had promised justices who did the “right” thing (overruling Roe) “thunderous applause” when they later “entered a ballroom at the Federalist Society convention.”59 Obviously clapping is more important than women’s bodily autonomy.

While the Federalist Society helped generate more academic-minded accounts of originalism, the original public meaning of originalism, and the current public meaning of originalism, retain a promise to restore traditional family values by limiting access to abortion (among other things). That is why people who don’t know a thing about the Constitution or constitutional theory might say they are originalists.60

As president, Donald Trump promised to appoint originalist justices and praised judges who “adhere to the original meaning of the Constitution”;61 his White House counsel said “the Trump vision of the judiciary can be summed up” with “originalism.”62 Trump is probably not up to speed on modern academic theories of originalism (such as, say, the difference between semantic meaning and legal meaning, or interpretation and construction, or original intent and original public meaning, or… you get my point). He is probably not selecting justices based on how sophisticated they are in originalist theory; that’s not what Trump conveyed when he promised to appoint originalist justices. He was saying, sometimes very explicitly, that he would appoint justices who would overrule Roe. “Do you want to see the Court overturn Roe v. Wade?” Fox News anchor Chris Wallace asked Trump in 2016. Trump replied, “Well, if we put another two or, perhaps, three justices on, that’s really what’s going to be—that will happen and that will happen automatically, in my opinion, because I am putting pro-life justices on the Court.”63 The association between originalism and women’s rights (or lack thereof) even led a conservative legal commentator to write a post titled “Manly Originalism,” in which he argued that one could not be an originalist if one disagreed with overruling Roe. The author derisively referred to people who “questioned” the opinion overruling Roe as “abortion apologists” who were “cosplaying as ‘originalists’ ” but were actually doing something else, which the author labeled “soyriginalism.”64 Apparently the whole point of originalism, or at least its core meaning to certain groups of people, is ending constitutional protections for reproductive freedom.

Originalism offers a way to talk about advancing a social conservative agenda without having to say things like “Women really should be the family caretakers who stay at home” or “I’m not so sure about the whole birth control thing.” The term originalism started signaling to people who cared about traditional family roles and gender ideologies that… that’s what you were saying, without you having to say it. Like a dog whistle; or in this case, a Ken—and Amy (Barrett)—whistle. Originalism also has the benefit of supplying a vocabulary that doesn’t include the actual issues, their stakes, or who will be affected by them. There’s no need to mention women, health, death, abortion, gender roles, or contraception in discussions about originalism and stare decisis, the legal doctrine about respect for precedent. That offers people some distance from wildly unpopular positions like “Yes, we should take away women’s birth control pills, force them to go through childbirth, and not allow them to get divorced!”

At the same time, it’s hard to understand discussions about originalism, stare decisis, and the courts without considering Roe and the backlash to feminism. That is (part of) the discussion; abortion rights, contraception rights, and women’s autonomy are bound up with conversations about originalism, stare decisis, and other legal ideas even when they’re not mentioned in conversations about those topics. Senate confirmation hearings would be indecipherable without that context. It’s what then Republican senator Ben Sasse was talking about when he said, during Brett Kavanaugh’s 2018 confirmation hearing, “It isn’t the case that every decision the Supreme Court has ever made is right and is now a part of the permanent rulebook. You sometimes have to throw them out.”65 They were talking about Roe. The political context helps to decipher the legalese.




SUPREME COURT KEN—AND AMY (BARRETT)

Well before the Supreme Court overruled Roe v. Wade, the Republicans’ focus on the federal courts and originalism had paid considerable dividends. In the four decades leading up to the end of Roe, Republican presidents appointed a bunch of Kens to the Supreme Court who continued Republicans’ fight for gender traditionalism by slowly chipping away at women’s sexual and bodily autonomy. The warning signs were there if you knew where to look—the reasoning in the decisions, and the broader context for the cases.

Reagan furthered the originalist project of attacking Roe through judicial appointments. By the end of his presidency, Reagan had succeeded in elevating William Rehnquist, one of the original dissenters in Roe, to the position of chief justice and appointing three new justices to the Court, including Anthony Kennedy. Reagan nominated Kennedy after the Senate rejected Reagan’s previous nominee, Robert Bork. The Bork fiasco became a key event in the conservative grievance narrative around the Court. When he was nominated to the Supreme Court, Bork had said that Roe v. Wade was unconstitutional and wrongly decided; had criticized the Equal Rights Amendment, which prohibits discrimination on the basis of sex;66 and had called the Supreme Court decision striking down a contraception ban “improper” and “unprincipled.”67 Fifty-eight senators (including both Democrats and Republicans) voted against Bork’s confirmation. Republicans later insisted this was deeply unfair: they seemed to think Bork was entitled to be on the Supreme Court even if, and maybe even because, Bork’s views were out of sync with the country’s.68

During the 1987 Senate proceedings over Bork’s failed nomination, a first-term senator from Kentucky spoke about the “new standard” for Supreme Court nominations: “We all know that presidents historically have had an interest in slanting the court one way or other.” But “now… if we don’t like the philosophical leaning of the nominee, then… the Senate will simply reject nominees.” The senator continued, “We may not be able to pick the nominee,” but “we can sure shoot them down.” The senator recognized that when “senators treat the Supreme Court as a political institution that they expect” to rule in “a particular” way, “the public is likely to see the Court in the same light. And so is the Court itself.”69

The senator who gave that speech was Mitch McConnell. McConnell understood, perhaps better than anyone else, that appointing the right people was essential to furthering Republicans’ political agenda.

The Supreme Court’s case law on abortion tracks Republicans’ successful takeover of the courts and their selection of judicial nominees who more reliably reflected Republicans’ increasingly fringe views on abortion and feminism. When Reagan’s presidency ended in 1989, the Court, with the new justices, issued an opinion upholding several abortion restrictions. Justice Harry Blackmun, the author of Roe, dissented, saying that he “feared for the future.” “For today, the women of this Nation still retain the liberty to control their destinies. But the signs are evident and very ominous, and a chill wind blows.” Blackmun believed the Court was under-mining Roe even though it did not own up to it. He was trying to convey that the Court was upholding abortion restrictions it had previously signaled were invalid. He accused the Court of casting “winks, and nods, and knowing glances to those who would do away with Roe,” and indicating the justices would eventually end the constitutional protections for abortion.70

By 1992, the George H. W. Bush administration got the hint and asked the Court to overrule Roe in the Planned Parenthood v. Casey case.71 During the nineteen years between Roe and Casey, only Republican presidents had confirmed justices to the Court, which made the next thirty years of Republicans campaigning against the Court all the more hilarious. From 1974 to 2024, Republicans appointed fourteen of nineteen justices, and the Court has included a majority of Republican appointees for more than fifty years. In addition to Reagan’s three new Supreme Court justices (and his elevation of William Rehnquist, one of the Roe dissenters, to chief justice), President George H. W. Bush nominated Justices Souter and Thomas, and President Ford nominated Justice Stevens. That’s six new justices (and seven confirmations if you count Rehnquist’s), all from Republican presidents. Obviously not all of the Republicans’ nominees were the same (George H. W. Bush nominated both David Souter and Clarence Thomas to the Court after all). But Republicans did manage to identify many nominees who were open to taking away various rights that historically subordinated groups had gained. So a little more than a decade after the formation of the Federalist Society and the Republican Party platform that promised to “appoint judges who respect traditional family values,” Republicans seemed to be in a position to hard launch the gender counterrevolution.

What people seem to have forgotten is that they almost pulled it off. Casey declined to overrule Roe by a 5–4 vote, but several justices in the majority refashioned the law to allow states to adopt more abortion restrictions than Roe had permitted. Read in isolation, the decision in Casey could seem like a simple, clear reaffirmation of Roe’s central holding that the Constitution protects the decision to have an abortion. But it’s a mistake to try to understand Supreme Court decisions removed from their surrounding political context. Casey split 5–4 on whether to overrule Roe in the midst of a burgeoning political movement that had used Roe as a flashpoint and gender traditionalism as an organizing principle. And while Casey retained the central component of Roe, it also gave states more latitude to restrict abortion: the Court upheld some abortion restrictions the Court had previously invalidated under Roe. The Court continued to do that after Casey.72 Plus, the Casey Court ultimately kept the core of Roe only after one justice who initially voted to overrule Roe later switched his vote. That justice, Anthony Kennedy, had been nominated to the Court after Bork’s nomination was rejected in part because of his opposition to Roe.73

Some progressives decided to treat Casey as settling the constitutional protection for abortion, while social conservatives and gender traditionalists did the opposite. They were already mad and got madder still, redoubling their efforts and intensifying their campaign for (and against) the courts. That’s where the decades of calls for “No more Souters” came from. (David Souter had joined with Anthony Kennedy and Sandra Day O’Connor in declining to overrule Roe.) “No more Souters” was both a call and a promise for Republican nominees to actually do the thing that had come to matter so much to a core segment of Republican voters—overruling Roe and ending the constitutional protections for abortion.74 After working out a few kinks (named David, Anthony, and Sandra), the Republican Party and the Federalist Society basically perfected the process. The Federalist Society became such a brutally effective screening mechanism that later Republican administrations, such as Bush the second’s, began coordinating judicial nomination strategies with the Federalist Society, and other Republican administrations (such as Trump’s) outsourced judicial nominations to the group.75 The Federalist Society does other things in addition to identifying people who will take away women’s bodily autonomy, but the Federalist Society’s judicial selection machine works quite well for that end.

Republicans also send clear signals about what they are looking for in judicial nominees. In 2024, for example, state lawmakers in Arizona rejected a plan to commission a statue of Justice O’Connor, the first woman to serve on the Supreme Court (O’Connor grew up in the state and served in the state legislature and on the state supreme court). One state representative said, “We cannot allow the distinguished members of this body to have to suffer walking by such an undistinguished jurist” and pointed to her decisions on abortion. Another representative referred to Justice O’Connor as the “worst thing that happened to the federal bench.”76 (Worse than the justice who declared women unfit for public life, it seems!)

When Casey announced that a new, more lenient legal test would determine the validity of abortion restrictions, courts had to determine what that new legal test meant. Litigants took that issue up to the Supreme Court after a key change in the Court’s personnel—Justice Samuel Alito replaced Justice O’Connor, which made Anthony Kennedy the new median justice. Kennedy had once written, “It seems unexceptionable to conclude some women come to regret their choice to abort the infant life they once created and sustained,” even though he conceded there was “no reliable data” to back up his take.77 (Vibes >> Facts. The facts suggest the opposite is true.) The antiabortion movement decided that, with Kennedy now in the middle of the Court, it was time to push a legal theory that would allow states to shutter abortion clinics, almost as if the Court had overruled Roe in 1992. So in 2015, a federal court of appeals said that Texas could enforce (in all but one respect) several restrictions on abortion providers, including one that required providers to personally obtain admitting privileges at hospitals near where they provided abortions.78 When the law (temporarily) went into effect, it shut down all of the clinics outside of Texas’s big cities.79

In 2016, the Supreme Court, in Whole Woman’s Health v. Hellerstedt, ultimately invalidated the Texas abortion restrictions. Justice Kennedy voted with the Court’s then four Democratic appointees to do so, and that was depicted as an emphatic win for abortion rights. Maybe the bottom-line conclusion was, but the context and fallout from the litigation were more complicated. Three Republican justices voted to endorse Texas’s theory, which would have allowed states to shutter abortion clinics as if Roe and Casey were no longer the law (there were only three Republican justices in dissent because Justice Scalia had passed away). Not all of the clinics that closed when the Texas law initially went into effect reopened when the law was later invalidated.80 So the full picture of the case includes considerable gains by the movement to end women’s sexual and bodily autonomy.

After Hellerstedt came June Medical Services v. Russo in 2020.81 June Medical was decided after another important change in the Court’s personnel: Justice Brett Kavanaugh had replaced Justice Kennedy, who had provided the fifth vote to invalidate the abortion restrictions in Hellerstedt. As a court of appeals judge, Brett Kavanaugh had refused to stop the first Trump administration from blocking an undocumented minor from getting an abortion. The government authorities literally would not let the girl leave the shelter she was housed in and Kavanaugh insisted that was not an undue burden on her ability to get an abortion.82 Kavanaugh’s confirmation meant the new median justice was Chief Justice John Roberts, who had voted to let the Texas abortion restrictions stand in Hellerstedt.

In June Medical, by a 5–4 vote, the Court invalidated Louisiana’s admitting privileges requirement, which, like the law in Hellerstedt, had required doctors to obtain admitting privileges at hospitals near where they performed abortions so they could personally admit patients. Chief Justice Roberts joined the then four Democratic appointees to say the law was unconstitutional. Once again, that outcome looks like a win for abortion rights and a reaffirmation of precedent. Except Chief Justice Roberts didn’t join the Democratic justices’ reasoning; he sided with them on the outcome, i.e., that the restriction the Court had struck down four years ago was still invalid. The chief sided with his Republican colleagues on what legal rules would govern the validity of other abortion restrictions in future cases. And what a surprise: taking a page from Casey, he indicated that he, together with the other Republican appointees, would allow states more latitude to restrict abortion. He just wouldn’t allow states to enforce laws that looked exactly like the law the Court had just struck down in Hellerstedt. He wanted some plausible deniability.

Texas then decided to pioneer new ways of restricting women’s reproductive freedom. In 2020, Texas enacted the notorious bounty hunter law S.B.8, which authorizes anyone to sue doctors (and other people) for abortions when fetuses have detectable cardiac activity, which often happens about six weeks after a woman’s last period, before many women know they are pregnant.83 The case challenging S.B.8 made its way to the Court after yet another important personnel change at the Court—Republicans confirmed Justice Amy Coney Barrett to replace Justice Ruth Bader Ginsburg. Before she became a judge, Barrett had signed a newspaper ad calling Roe “barbaric.”84 But who could say what her legal views on abortion might be?

The reasoning and effect of the S.B.8 decision provided some pretty big clues about where the Court was headed on abortion. But to find them, you had to know where to look. The Supreme Court can affirm (agree with) or reverse (disagree with) an opinion of the lower court. It can also vacate and remand a lower court decision, which asks the lower court to take another look at the matter in light of what the Supreme Court has said; remanding a case leaves open the possibility that the lower court could reach the same conclusion it had before. The conservative U.S. Court of Appeals for the Fifth Circuit had let S.B.8 go into effect, nullifying the protections of Roe for women in Texas.85 The U.S. Supreme Court “vacated” that decision—i.e., undid the court of appeals decision and said the court of appeals had to take another look at the case, but left open the possibility that the court of appeals could reach the same outcome it previously did.

Was that a win? On one hand, the Supreme Court didn’t immediately sign off on the court of appeals decision that had said there was definitely no way of challenging the law. But the practical effect of the S.B.8 decision, as well as its reasoning, was devastating for access to reproductive freedom. The Supreme Court allowed a law nullifying the protections of Roe in the second-largest state to remain in effect. And it refused to rule out the possibility that there was no way of challenging the law. To no one’s surprise, the U.S. Court of Appeals for the Fifth Circuit, after taking another look at the case, once again concluded that no challenge to the law could proceed and that the law would remain in effect.86 Justice Sonia Sotomayor wrote that the Court was “allow[ing] the State yet again to extend the deprivation of the federal constitutional rights of its citizens through procedural manipulation.” Writing for herself and the other Democratic justices, she said, “The Court may look the other way, but I cannot.”87

Here, too, reporting may have described the Supreme Court’s S.B.8 decision as a partial win for abortion providers, or as an example of how a moderate Supreme Court disagreed with the conservative U.S. Court of Appeals for the Fifth Circuit. But Supreme Court analysis involves way more than just counting up wins and losses or describing them as such. Indeed, sometimes doing that can obscure what is happening rather than reveal it.




THE SUPREME COURT DECLARES THE U.S. CONSTITUTION A KEN-STITUTION

In 2016, Donald Trump ran on a Republican Party platform that promised to “reverse a long line of activist decisions—including Roe.”88

Despite explicit statements such as this, Republican senators insisted their judicial nominees would not do what Trump and other Republican presidents had promised. “People are going to pretend that Americans have no historical memory, and supposedly there haven’t been screaming protesters saying, ‘Women are going to die,’ at every hearing for decades,” then Republican senator Ben Sasse said during Justice Brett Kavanaugh’s hearings in 2018. Protesters had showed up to the Senate in handmaids robes to warn, correctly it turned out, that Kavanaugh would overrule Roe v. Wade.89 (The robes were a nod to The Handmaid’s Tale, Margaret Atwood’s novel about a turn toward a patriarchal society where women are treated as property.)

Republicans didn’t merely accuse women of being overly emotional with respect to the likely demise of Roe. They used the same tactic when women accused Justice Kavanaugh of sexual assault. After Justice Kavanaugh was nominated to the Court in 2018, Dr. Christine Blasey Ford testified to the Senate that Kavanaugh and another boy had sexually assaulted her in high school.90 Other witnesses not called to testify said they recalled Kavanaugh drunkenly exposing himself to another woman, Debbie Ramirez, in college.91 Republican senators blasted the women for trying to ruin Kavanaugh’s life. (Kavanaugh denied the allegations.)92 Senator Susan Collins told the press she believed Dr. Blasey Ford had been assaulted, but that Dr. Ford had confused Kavanaugh for someone else.93 The hearings happened in the midst of a #MeToo movement, when the country was supposedly up in arms about the lack of accountability for sexual misconduct and the tendency not to believe women. More than twenty-five years earlier, in 1991, Dr. Anita Hill had testified that Justice Clarence Thomas had sexually harassed her when they worked at the Equal Employment Opportunity Commission. Other women not called as witnesses had been prepared to say, on the record, that Justice Thomas had sexually harassed them as well. Justice Thomas called the allegations a “high-tech lynching.”94 The Senate confirmed both Thomas and Kavanaugh to the Court.

During the last year of Trump’s first term as president, the justices, with Brett Kavanaugh playing a key role, plotted the precise timing of how the future of abortion rights would play out. In June 2020, the State of Mississippi filed a petition for certiorari, a brief asking the Court to formally hear a case, Dobbs v. Jackson Women’s Health Organization. The Court first considered whether to hear the case in September 2020. It waited a bit and then, in January 2021, a majority of Republican justices voted to grant certiorari. Yet until May 2021, the Court kept relisting the case on its public docket as if the justices were still deciding whether to hear the case at all.95 The New York Times reported that Brett Kavanaugh came up with this plan to conceal how the Republican justices had decided to take the case in January 2021, within months of Amy Barrett joining the Court.96

Having the Court overrule Roe the same year Barrett joined the Court seemed just a little… too, I don’t know… obvious?

In June 2022, five Republican justices, Clarence Thomas, Sam Alito, Neil Gorsuch, Brett Kavanaugh, and Amy Barrett, overruled Roe v. Wade and ended the constitutional protections for abortion.97 (A draft of the majority opinion had leaked and became public in May.) The reasoning in the decision underscores how a jurisprudential method such as originalism can advance an ideological and political agenda.

In Dobbs, the Republican justices proclaimed that the Constitution protects only those rights that are “deeply rooted in this Nation’s history and tradition,” at least when a right is not explicitly mentioned in the Constitution’s text.98 The formulation came from an opinion written by Chief Justice Rehnquist, one of the dissenters in Roe.99

Dobbs’s history-and-tradition approach to originalism supports a political project of taking away rights from groups that were not always included in American politics and society. It effectively maintains that a group possesses rights today only if the group possessed those rights in laws that were enacted in the 1700s or 1800s, or in cases decided during the same time. Hm, let’s think about this. Back in the 1700s and 1800s, some groups, including women, weren’t allowed to fully participate in American democracy; those groups didn’t have a right to participate in the economic, social, or political life of the country.

The Dobbs majority found that because women weren’t regarded as full and equal citizens who should have control over their lives and bodies in the 1700s and 1800s, they weren’t entitled to have control over their lives and bodies three hundred years later. “Until the latter part of the 20th century,” Justice Samuel Alito’s opinion explained, “there was no support in American law for a constitutional right to an abortion” because “no state constitutional provision had recognized such a right… no federal or state court” had done so; “nor had any scholarly treatise.”100 Okay, but… women couldn’t vote for any of those laws or officeholders, which probably means the laws and officeholders did not reflect women’s views or interests, at least via the usual mechanism—namely, democracy, where people can vote for officeholders who promise to consider their interests and then can vote them out of office if they do not do so.

For the majority in Dobbs, it didn’t seem to be a problem that their jurisprudential method ignored women. If anything, it may have been a plus, since the Republican justices didn’t have to consider the views of the hysterical women who wanted to control their bodies, their lives, and their futures. The majority could instead consult a group that was more sympathetic to the whole “traditional family values” thing—the dudes (Kens) who ran things in the 1700s and 1800s. It’s eerily and conveniently similar to the Republican candidate for lieutenant governor’s stated preference, in 2020, to “go back to the America where women couldn’t vote because that was when the Republican Party had a better reputation.”101 To support the justices’ claim that laws historically did not allow women to end their pregnancies, the Dobbs majority cited as authority a 1736 writing by a man, Matthew Hale, who had sentenced women to death for witchcraft and argued that it was legally impossible for husbands to rape their wives.102

The dissenters accused the Dobbs majority of using a methodology that essentially made the patriarchy great again. According to the dissenters, the majority failed to recognize that the “ ‘people’ did not ratify the Fourteenth Amendment… men did.” So, they explained, “it is perhaps not so surprising that the ratifiers were not perfectly attuned to the importance of reproductive rights for women’s liberty, or for their capacity to participate as equal members of our Nation.”103 The dissenters unpacked how the majority’s methodology meant that “because laws in 1868… prevented women from charting the course of their own lives… States can do the same again.” “Because in 1868, the government could tell a pregnant woman—even in the first days of her pregnancy—that she could do nothing but bear a child, it can once more impose that command.”104 That’s why legal scholar Melissa Murray has called the Dobbs methodology part of a “jurisprudence of masculinity.”105

Consider some implications of the justices’ approach to originalism. If rights are deeply rooted and constitutionally protected only if they have been consistently respected for much of American history, then is there a right to have sex outside marriage (which Clarence Thomas’s ex-girlfriend alleges he did)?106 Laws criminalized sex outside marriage for a long time, so maybe not. Or take another example: Is there a right to criticize public officials without incurring penalties for doing so (which both Sam Alito and Neil Gorsuch have done)?107 Again perhaps not, since early laws penalized criticism of public officials; statutes labeled it sedition, and a good number of courts said the First Amendment merely gave people the right to say what they wanted to say and face the penalties for doing so.

Yet judges or decision-makers who call themselves originalists would not necessarily have to conclude the government could ban sex outside marriage or punish people for criticizing public officials. That’s because originalism, like any method of interpreting the law, inevitably presents interpreters with choices. That includes a choice about how to weigh the meaning of particular words in the Constitution versus how our constitutional predecessors applied those words to the issues of the day. Playing around with that choice is how (some) modern originalists explain Brown v. Board of Education, the decision invalidating segregation in public schools: “Sure,” they acknowledge, “schools were segregated for almost a century after the Fourteenth Amendment. But that’s just how our predecessors thought the Fourteenth Amendment applied to the case of segregation in schools. And they were wrong; just look at the words ‘equal protection of the laws’!”108

You could make the same move to defend Roe: “The due process clause of the Fourteenth Amendment says ‘liberty,’ which is a general word; it’s not my fault the misogynists of the 1800s didn’t understand how that word applies to women!” The justices in Dobbs made a choice about when, whether, and to what extent they should discount practices that existed around the time the Constitution was ratified. And there were about a billion other choices the majority in Dobbs made in addition to the choice to do bad history along the lines of someone told Sam Alito they saw Goody Proctor dancing with the devil. There was the choice to privilege the law on the books over the law on the ground and ignore how women procured abortions despite laws prohibiting abortion. There was a choice to discount laws that distinguished between abortions at different points in pregnancy: some laws permitted abortion before “quickening” (which meant the point when the fetus started moving and was thought to be viable outside the womb). And there was, as always, a choice about what level of generality to interpret the historical record: Was the court looking for laws that allowed women to get abortions, or would laws that gave people other kinds of bodily autonomy be enough to sustain Roe?

Originalism doesn’t mechanically spit out answers to these kinds of questions. Meese, Reagan’s attorney general, recognized this in his first speech on originalism. He explained that “constitutional adjudication is obviously not a mechanical process,” but instead “requires… discretion.”109 Discretion is exercised in part through a natural (though not necessarily self-conscious) impulse to reach an outcome that makes sense to the decision-maker’s worldview. It’s easier to conclude that our constitutional system was set up to make sense, rather than not. And political parties and surrounding movements help judicial decision-makers resolve interpretive choices in ways that cohere with a political agenda or ideology. They are out there reinforcing the ideology that a justice was selected for and reassuring the justice that their shared worldview continues to be a sensible way of organizing law and society.




THE FUTURE OF THE MOJO DOJO CASA HOUSE (COURT)

Overturning Roe is not the ultimate destination of the movement that led to the end of Roe. It is one step on a longer journey to restore a gender hierarchy in which the Kens dominate public life. That larger project is playing out in both the ideology being expressed by elected officials and the methodology being applied by judges. The two are related. The judicial methodology of originalism takes shape in part based on how the political ideology of originalism is articulated, as Republicans reinforce what they think has been lost and what they think must be restored—the patriarchy.

The movement associated with the rise of originalism was not just about letting government decide whether abortion should be legal. It was, in William Rehnquist’s words, about “overtones of dislike and distaste for the traditional difference between men and women in the family unit.”110 It was, in the words of opponents to the ERA, about how “women’s liberation” was “a total assault on the role of the American woman as wife and mother and on the family.” It was, also in their words, about having “day-care centers for babies instead of homes.”111

These same ideas appear in politics today, from elected officials who are part of the same party as the justices who overruled Roe. A state politician argued against an equal pay bill in 2017 on the ground that “as even more women thus enter the workforce that creates more competition for jobs (even men’s jobs).”112 Republican senator Josh Hawley’s 2023 book, Manhood: The Masculine Virtues America Needs, declared, “It is good for a man to exercise authority. Good for him. And good for those around him.”113 (The book is essentially a glorified men’s rights manifesto.) In 2022, Republican senator Marsha Blackburn referred to the Supreme Court decision protecting contraception as “unsound.”114 That same year, every single Republican candidate for Michigan attorney general suggested the Supreme Court should revisit the decision safeguarding contraception.115 One year before he was elected to the Senate, Trump’s 2024 running mate and future Republican vice president, JD Vance, said, “ ‘Universal day care’ is a class war against normal people.”116 Vance is openly pronatalist and has derided women who do not have children. He called people who are childless “sociopathic,” “psychotic,” and “deranged” and argued they “shouldn’t get nearly the same voice” and shouldn’t have the same voting power as people with children.117 After the Court overruled Roe, Vance said, “If your worldview tells you that it’s bad for women to become mothers but liberating for them to work 90 hours a week in a cubicle at the New York Times or Goldman Sachs, you’ve been had.”118 (The view he’s mocking is that women should be able to choose what they do and whom they become, but never mind.)

Look too at our culture. The incel corners of the internet had a complete meltdown when Taylor Swift was named Time person of the year in 2023. Stephen Miller, who worked in the first and second Trump administrations, wrote, “What is happening with Taylor Swift is not organic.”119 Eric Conn, who hosts the Hard Men podcast, said, “It’s shameful and sad that a hyper-promiscuous, childless woman (Taylor Swift), aging and alone with a cat, has become the heroine of a feminist age.”120 One survey in 2023 found that more young American men than older men agree with the statement “Women seek to gain power by getting control over men.”121 (Men are the real oppressed group, because of course.) Mark Robinson, a previous lieutenant governor of North Carolina and the Republican candidate for governor of North Carolina in 2024, has argued that the terms “feminism and feminist… are just as bad, if not worse, than racist” and asked (as if this were a rhetorical question), “Shouldn’t men stand up against feminism?”122 In 2024, Republican congressman Glenn Grothman declared his desire to “work our way back to where America was in the 1960s” before “the angry feminist movement.”123 President Trump nominated someone to the federal courts who had criticized “no-fault divorce” rules and “permissive contraception policies” and argued they produced the “sexual revolution” that gave women autonomy.124 In 2023, the Republicans selected Representative Mike Johnson, who had previously blamed mass shootings on no-fault divorce laws, Roe v. Wade, and the 1960s movement for sexual liberation, as the Speaker of the House.125

These are not the rantings of some lone men’s rights activists. The current platform of the Republican Party of Texas calls for an end to no-fault divorce laws;126 other state parties have supported limits on it;127 and in 2016, the national Republican Party considered calling for an end to no-fault divorce.128 As of this writing, some states currently do not allow divorces while one spouse is pregnant.129 In the lead-up to the 2024 election, an organization led by an official in the 2016 Trump administration began to plan for a second Trump administration with the goal of advancing “Christian nationalism”; another former Trump administration official involved in the effort advocated for ending sex education in schools, surrogacy, and no-fault divorce laws.130 The Heritage Foundation, a conservative think tank that organized an effort to plan for the first 180 days of the second Trump administration (Project 2025), posted on X, “Conservatives have to lead the way in restoring sex to its true purpose, & ending recreational sex & senseless use of birth control pills.”131 In 2024, then Republican candidate for president, Donald Trump, told the press he was “looking at” bans on contraception.132

The Supreme Court’s own work already reflects a backlash to feminism that is about more than just abortion rights (which by themselves are important). A little less than a decade before Dobbs, the Supreme Court invalidated the Affordable Care Act’s contraception mandate, which required employers (other than religious institutions) to offer health insurance coverage for contraception. Guess who wrote that opinion? Sam Alito, the guy who said in Dobbs there was no need to worry about contraception. In Dobbs, Alito wrote, “Nothing in this opinion should be understood to cast doubt on precedents that do not concern abortion.”133 In the 2014 contraception case that Alito also authored, a group of employers had challenged the contraception mandate on the ground that they believed certain “contraceptive methods” were actually “abortifacients.” Alito’s opinion said courts couldn’t second-guess that view or the employers’ feeling that providing health insurance to employees who might elect certain forms of contraception somehow made the employers complicit in facilitating abortions.134 (Social conservatives’ feelings are entitled to be the law, duh.) Using that logic, what might Alito and other Republican justices say if the government restricted birth control or IUDs on the ground that the government believed birth control was effectively abortion? Would they say courts couldn’t second-guess that view? And it’s not just the Affordable Care Act contraception case. In 2016, Justice Alito argued that a state law requiring pharmacies to stock and deliver emergency contraception was unconstitutional because it did not allow pharmacists with religious objections to refuse to provide contraception.135

The contraception mandate case underscores how nothing will ever be Ken-ough for the Ken-surrection. The challengers to the contraception mandate initially indicated they would be fine with a system that merely required them to submit a form indicating their opposition to offering contraception coverage, which would allow them to opt out of providing it.136 But after winning the case, the challengers turned around and challenged the new, revised requirement that simply asked them to submit an opt-out form.137 Apparently that, too, amounted to a substantial burden on their religion and facilitated abortion. And if their feelings get to determine the law, well then that is the law.

Cases in other federal courts confirm that the jurisprudential method at work in Dobbs channels feelings that go well beyond just abortion. A single district judge in Texas (the one who railed against no-fault divorce laws), Matthew Kacsmaryk, partially invalidated the Title X family planning program’s ability to provide contraception to minors.138 There’s a case before that same judge seeking to impose billions of dollars in liability on Planned Parenthood.139 Within one year of Dobbs, Kacsmaryk imposed a nationwide judicial ban on mifepristone, one of the two drugs used in medication abortion because, in his words, “pregnancy is a normal physiological state” for women.140 (A century earlier, a Supreme Court justice had indicated it was just “nature.”)141 The U.S. Court of Appeals for the Fifth Circuit thought about it for a little bit and determined that a nationwide ban on medication abortion wasn’t warranted, at least not yet (after laughably describing the matter as a “close question”). But the court of appeals did opt to order the Food and Drug Administration (FDA) to impose a slew of additional restrictions on medication abortion that the FDA had deemed medically unnecessary.142 The additional judicially ordered restrictions would immediately have interrupted access to medication abortion since the already-manufactured medication abortion drugs would suddenly have been mislabeled by virtue of the court-made rules regarding mifepristone. And the court of appeals would have reinstated restrictions on telemedicine, which would have made it harder for people living in states with abortion bans to nonetheless get access to medication abortion online.

The Supreme Court sidestepped these issues when it held that the plaintiffs (a group of antiabortion doctors) did not have standing to challenge the FDA’s regulation of mifepristone. Standing doctrine requires plaintiffs to establish an injury, and the Court said the FDA’s regulation of mifepristone did not injure the plaintiffs (who included some dentists) since they did not prescribe or use mifepristone.143 That’s right, of course. But the effect of that ruling was to leave unresolved several issues that could affect access to medication abortion down the road, including one that could effectively generate a judicially ordered nationwide abortion ban. The district court and a judge on the court of appeals had suggested that a Victorian-era law, the Comstock Act, prohibits the distribution of medication abortion. By not closing the door to that theory, the Court left open a window for a future Republican administration to take the position that distributing medication abortion (and possibly certain contraceptives as well) is a crime, which would effectively amount to a federal abortion ban (without Congress having to pass one).

Republicans are lying in wait to use the courts to restrict abortion nationwide. The New York Times reported that one of Donald Trump’s lawyers, who was also the architect behind Texas’s S.B.8, “indicated that anti-abortion strategists had purposefully been quiet about” these plans. The lawyer said, “I just don’t want [Trump] to shoot off his mouth. I think the pro-life groups should keep their mouths shut as much as possible until the election.”144 Oh, and Trump reportedly considers two of the three court of appeals judges who would have slapped some additional restrictions on mifepristone as potential nominees to the Supreme Court.145

The reasoning in the lower court decisions confirms that the vibe behind these cases is still patriarchy. In the district court decision on medication abortion, the judge explained that he refused to use the word fetus, which he deemed “unscientific,” while second-guessing the scientific determinations of the FDA. He said he would use the phrases unborn human or unborn child instead.146 That terminology is part of the antiabortion movement’s push for “fetal personhood,” the theory that fetuses are “people” under the Constitution.147 If fetuses are people, the theory goes, merely permitting abortion violates the Constitution, which means that abortion would have to be illegal nationwide.

This isn’t just coming from the district judge in Texas, Matthew Kacsmaryk, who dressed his children up in T-shirts that said I SURVIVED ROE V. WADE. (He actually did that.) The head of the organization and the lawyer for the organization behind the medication abortion case have both argued that embryos are people under the Fourteenth Amendment.148 Two court of appeals judges who are mentioned as likely Supreme Court nominees in future Republican administrations have gestured toward fetal personhood.149 One cited an article embracing fetal personhood, which isn’t exactly subtle.150 The other declared that pro-life doctors experience an “aesthetic injury” when “unborn babies” are “aborted,” since “unborn babies are a source of profound joy for those who view them” and “doctors delight in working with their unborn patients.”151 Apparently, the antiabortion movement’s feelings should be able to commandeer women’s uteri to spark joy.

Two years after the Supreme Court overruled Roe, the chief justice of the Florida Supreme Court pressed the state to take “a position on whether fetuses are people with rights under the Florida constitution.”152 That same year, the Alabama Supreme Court leaned into fetal personhood when it concluded that frozen, unimplanted embryos made during in vitro fertilization qualify as human children under Alabama law. One Alabama justice claimed to be “upholding” a “theologically based view on the sanctity of life,” “including unborn life that exists outside of the womb.”153 The 2024 platform of the Republican Party also signaled support for fetal personhood. On the issue of abortion, which the platform labeled “the issue of life,” it declared “we believe” that the Constitution “guarantees that no person can be denied Life.”154 Just because there may not be five votes on the U.S. Supreme Court for that view today doesn’t mean there won’t be five votes for that view down the road, perhaps after a few additional Supreme Court nominations from another Republican administration or two. That’s one of the lessons of Planned Parenthood v. Casey, which opted not to overrule the core holding of Roe by a 5–4 vote in 1992.

It shouldn’t be a surprise that the antiabortion, pro-gender-hierarchy movement is pushing for more. Sometimes the Supreme Court just declares the movement’s feelings to be the law and jettisons law and fact for… the justices’ feelings about gender roles and social policy. Take the 2016 Texas case where the clinics outside metropolitan areas closed when the abortion restrictions initially went into effect. In a real howler of a dissent, Sam Alito maintained that how was he to know that the law had closed the clinics when it could have been some other magical combination of forces that just so happened to coincide with the date the law went into effect?155 Or the 2020 case where four Republican-appointed justices would have allowed Louisiana to enforce the same restriction the Court had invalidated just four years earlier.156 Or the 2018 decision where the Republican appointees said that California could not require unlicensed crisis pregnancy centers to disclose that they were unlicensed and could not require licensed centers to disclose that they didn’t offer abortions.157

The government can require companies and people to say all kinds of things they may not want to say—such as how a drug carries risks of addiction; how a certain product might cause severe harm or even death; how certain items have an expiration date; or how a particular product was made. So why did the Court say the government could not require unlicensed clinics to disclose the very real, actual fact that they were unlicensed? Because gender traditionalists have big feelings about abortion, which the Court described as “anything but an ‘uncontroversial’ topic.”158 That’s actually why the Court said unlicensed clinics were exempt from the usual rules that generally allow disclosure requirements. And yet, well before the Supreme Court overruled Roe, the federal courts allowed the government to require doctors to recite antiabortion scripts that were not based in facts—scripts that included the horrifying (and false) suggestion that obtaining an abortion causes a woman to more likely die by suicide.159 So the government can require (false or misleading) antiabortion disclosures, but cannot require (accurate) pro-choice disclosures. Sounds like evenhanded, neutral law to me!

That “Americans continue to hold passionate and widely divergent views on abortion” was part of the Court’s reasoning for overruling Roe.160 It must be nice to have your feelings just be the law! Justice Alito’s opinion in Dobbs criticized Roe and Casey for not allowing the anti-choice movement to do what it wanted: the decisions “declared a winning side,” he complained, and so “those on the losing side” could not pass their preferred laws (though they could still pass an awful lot of abortion restrictions).161 Blocking certain laws is the actual definition of a constitutional right, so that logic suggests constitutional rights are themselves unconstitutional when Republicans don’t get what they want.

Justice Alito’s majority opinion in Dobbs even tracked the entitlement and conservative grievance narrative associated with the Bork nomination. In Dobbs, Justice Alito wrote, “It is important for the public to perceive that our decisions are based on principle,” and therefore the Court “cannot allow our decisions to be affected by any extraneous influences such as concern about the public’s reaction to our work.”162 That seems to imply the more wrong people think the Court is, the more righteous the justices are.

Skeptics of sexual liberation know that they always have a shot at getting at least a few votes (or one vote) at the Court. So why not try for everything? In 2024, Leonard Leo, the longtime vice president of the Federalist Society, said, “We have a great Overton window in the next couple of decades…. We should take full advantage of it.”163 At minimum, the sexual liberation skeptics’ position will gain whatever patina of legitimacy can be supplied by a vote from a Supreme Court justice (even if it is just Sam Alito). As the proponent of one radical theory pushed by Donald Trump in Trump’s quest to get on the ballot for 2024 said, “Even one vote based on his position would lend it credence as a ‘serious or reasonable point of view.’ ”164 Sometimes the Kens will get more than that. In June 2024, three Republican justices, Clarence Thomas, Samuel Alito, and Neil Gorsuch, decided to stake out the position that states can prohibit emergency rooms from providing medically necessary abortions to stabilize patients and save their lives, health, and fertility. The other Republican justices decided not to take a position on that issue… yet.165 (There was a presidential election coming up, after all.)

During the April 2024 oral argument in the case about emergency abortion care, the federal government urged the justices to reject any suggestion “that the woman herself isn’t an individual, that she doesn’t deserve stabilization.” “Nobody’s suggesting that the woman is not an individual and she doesn’t… deserve stabilization,” Justice Alito insisted, a few months before suggesting just that.166

Maybe there is a reason why, at the beginning of the Barbie movie, stereotypical Barbie asks the other Barbies, “Do you ever think about dying?”

In 2023, Amanda Zurawski testified to the Senate that she became pregnant after fertility treatments, only to have her membranes rupture prematurely at eighteen weeks of pregnancy.167 That meant the loss of her pregnancy was inevitable. But because her daughter’s heart was still beating, Zurawski couldn’t receive an abortion under Texas law.168 “I cannot adequately put into words the trauma and despair that comes with waiting to either lose your own life, your child’s, or both,” she told the Senate about “this bizarre and avoidable hell.” Within “minutes” Zurawski went from being fine to going into septic shock, and almost died during the six days she spent in the hospital.169

“I may have been one of the first who was affected by the overturning of Roe in Texas,” Zurawski said later, “but I’m certainly not the last. More people have been and will continue to be harmed until we do something about it.”170

Indeed, about a year after Zurawski testified, ProPublica reported on the first deaths caused by abortion bans. In two of the cases, expert maternal mortality committees concluded that women had died because they were not able to access timely abortion care. In a third case, an emergency room turned away a pregnant teenager with sepsis because her fetus had detectable cardiac activity—leaving her to die an excruciating death.171



To inspire the Barbies of Barbie Land to block the final stages of the Ken-surrection, Gloria from the real world gives an impassioned speech about how “it is literally impossible to be a woman.” Republicans’ feelings about feminism are making it harder still, and are causing real harm to real, live, breathing people. If you consider women to be people, that is.
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