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This book is dedicated to my first law professor (fall of 1959), Guido Calebresi, who inspired me to think and write about tragic choices in law and life.









INTRODUCTION


The Relationship between Death and Life





Death dominates the news. Ukraine, mass shootings, killings of minorities, the death penalty, assassinations, terrorism, the COVID virus, natural disasters, suicides, spousal killings, and much more. The right of a pregnant woman to abort a fetus also stimulates debates about death because women will die if not allowed to have life-saving abortions, which—according to pro-life advocates—require the “killing” of fetuses.


Death has always dominated history, from the time Cain killed Abel and Abraham was commanded to kill Isaac. Much of Greek mythology revolves around killing. The epochs of humankind are filled with accounts of the death of humans at the hands of other humans.


The great scholar Steven Pinker has brilliantly documented that violent deaths from warfare, crime, executions, and other forms of predation have actually diminished over the centuries, as have deaths from illness and natural disasters. But it sure doesn’t seem that way now, perhaps because the media pervasively, if not selectively, reports on what appears to be a pandemic—both medical and belligerent—of death.


It is true that as a species we live longer than ever before, especially in some parts of the globe. In these places, the ratio between deaths and births at any given time has decreased over the centuries, despite lower birth rates in many areas. There is, of course, a direct correlation between birth and death rates, because all people who are born eventually die, some sooner than later. There are now more people alive on our planet than at any time in history, despite lower birth rates, because survival rates are much higher in most parts of the world. All of us now living will die. So, there will be more deaths than ever before. Death will become an even more pervasive aspect of life.


Historically, the younger that people die, the higher the birth rates under most circumstances. When families need children to help support them, they tend to have more of them, if some die in childbirth or during the early years. In some cultures and religions, high birth rates persist, even in the absence of early death rates. During usual times (I resist the word “normal”), there is generally some direct relationship between early death and higher birth rates. This changes, of course, during wars, famines, or other phenomena that cause both early death and lower birth rates.


Death has always been with us, both physically and emotionally, regardless of external contributing factors. The knowledge Adam and Eve received from eating the forbidden fruit was that they were going to die.1 Only humans know they are mortal. As Kafka put it, “The meaning of life is that it ends”: we are all doomed to die, and we know it. Many mortals refuse to accept the inevitability of death—of an end to being. Hence, the promise of heaven and the threat of hell. But even for those who believe in some kind of afterlife, death is the permanent ending of corporeal life as we know it here on Earth.


Is Death Different?


“Death is different,” as judges and legal scholars have observed in distinguishing capital punishment from imprisonment. Justice Scalia wondered whether that was so, in light of his certain belief in an afterlife. To him, death was “no big deal.” Here is how he put it:


Indeed, it seems to me that the more Christian a country is the less likely it is to regard the death penalty as immoral. Abolition has taken its firmest hold on post-Christian Europe and has least support in the church-going United States. I attribute that to the fact that, for the believing Christian, death is no big deal. Intentionally killing an innocent person is a big deal: it is a grave sin, which causes one to lose his soul. But losing this life, in exchange for the next? The Christian attitude is reflected in the words Robert Bolt’s play has Thomas More saying to the headsman: “Friend, be not afraid of your office. You send me to God.” And when Cranmer asks whether he is sure of that, More replies, “He will not refuse one who is so blithe to go to Him.” For the nonbeliever, on the other hand, to deprive a man of his life is to end his existence. What a horrible act! [emphasis added]


Scalia is certainly the exception, even among believers, most of whom regard death as a very “big deal,” even if it sends them to God.


To me, death, especially if inflicted by the state, has always been a big deal. My own legal career as a criminal defense lawyer has been deeply involved with death-and-life decisions. I have represented numerous defendants who have been charged and convicted of murder, attempted murder, assault with attempt to kill, conspiracy to kill, and other forms of homicide. I have defended death penalty cases as well as those involving long terms of imprisonment. Fortunately for my clients, I have won the overwhelming majority of my death-and-life cases, thus saving some from the death penalty and others from long imprisonment. I still have several homicide cases pending, because I never give up until my client is either freed or dies. Some of my clients have been guilty; some innocent; and some guilty of lesser crimes but not guilty of the charged homicide. None to my knowledge has ever hurt anyone after they were freed. I have turned down several homicide cases but never based on the seriousness of the accusation alone, since even those accused of the most heinous of crimes should be zealously represented. Many of these cases involved indigent defendants who could not pay a fee.


Death, Life, Culture, and Religion


My connection to death and life has also been manifested in my passion for culture. Much of the world’s great art—novels, plays, poetry, opera, paintings, sculpture, music, religious writings—is about death, as Kafka reminded us. Art is about life, and the narrative of life is incomplete without death. Comedy—gallows humor—is often about death. As Woody Allen put it: “I’m not afraid of death. I just don’t want to be there when it happens.” Even the ignorant sports metaphor “It ain’t over till the fat lady sings” is really about death, since the fat lady sings throughout the entire opera; it’s over only when she dies!


I have written two novels and an opera libretto about death. The first novel (Just Revenge) and the libretto (Hinnini) are centered around the Holocaust, the other novel around the Mideast conflict. Death has also figured in several of my nonfiction books, hundreds of my op-eds, and many of my classes. I am reluctant to declare myself an expert on matters of death, but I certainly have long been interested in that grim subject. It will only increase as I get closer to the reaper!


In the Bible, God says: “I have set before you life and death.” He then commands, “Choose life.” Most do, when they have that choice. But not all do, and even when they do, it is sometimes appropriate to choose death, if a value more important than one’s own life is at stake. To become a martyr is to choose death over life, as many have done through history and even now. The human experience includes tragic choices, or choices of evils, the most important of which often involve choosing death over life.


These tragic choices are generally regulated, at least to some extent, by the state, and thus by the law. Though they cannot control all life-or-death decisions, governments do often determine who shall live and who shall die: in declaring wars, ordering executions, authorizing the use of deadly force, permitting or denying abortion, providing or mandating vaccines, controlling climate change, allowing or refusing asylum for endangered migrants, and other life-and-death rulings.


Those who believe that all choices are ultimately made by God pray for life, as in the central prayer on Yom Kippur, the holiest day in the Jewish religion:


On Rosh Hashanah will be inscribed, and on Yom Kippur will be sealed: how many will pass from the earth and how many will be created; who will live and who will die; who will die at his predestined time and who before his time; who by water and who by fire, who by sword, who by beast, who by famine, who by thirst, who by storm, who by plague, who by strangulation, and who by stoning.


When I recited this awesome prayer as a child growing up in Brooklyn during the 1950s, I could not imagine anyone dying by plague, famine, sword, strangulation, stoning, or beast. The Holocaust was fresh in the Jewish collective memory, with survivors all around us, but the esoteric causes of death listed in the ancient prayer were a distant aberration. What we feared, mostly for our parents and grandparents, were heart attacks, strokes, cancer, and being run over by a car or truck (as I was at three years of age). Every morning, upon awakening, we recited another scary prayer about death, warning “that if one of [the many body orifices] were ruptured, or if one of them were blocked, it would be impossible to exist. . . .” That I could worry about!


The fear of death was a salient part of our young lives, especially in the shadow of the Holocaust. My first conscious contact with death was during the post-World War II era, when survivors of death and concentration camps came to our neighborhoods and schools, some bearing the tattoos of death and near death. We rarely discussed what had happened to them and their families, many of whom did not survive. But at a visceral level, we knew that death was all around us. Then one of our neighbor’s sons—who was several years ahead of us in our local Yeshiva—was killed fighting for Israel’s independence. That made death even more immediate and salient. There but for the grace of God, and a few years of age and location, go we!


Death remains salient at every age, though with differing priorities. As Phillip Roth observed, near the end of his life: “Growing old is not a battle. It is a massacre.” Yet, for most people, growing old is better than the alternative. Those of us who are fortunate enough to experience old age, even with its slings and arrows, understand this, even as we complain about the pain. As an aging friend once observed: “At our age, if you have no pain in the morning, you’re probably dead.”


We cannot end death. Nor can we even reduce certain of its causes. But there are many that can be impacted by human interventions. As I write these words, there is good news about certain kinds of cancers seeming to be amenable to new therapies. Medical innovations have saved many lives and will continue to do so. Many deaths are directly caused by human interventions, such as Russia’s attack on Ukraine and other wars and warlike acts, terrorism, mass shootings. Some are caused by human unwillingness to intervene, such as the refusal by many to be vaccinated against deadly diseases. Others involve tragic choices, such as whether to allow a pregnant woman to obtain a late-term abortion to reduce her risk of death. Some such as unjustified police shootings can be curtailed by better training. Others by imprisoning violent predators. Still others by expanding opportunities for troubled youth.


Death, Life, and Philosophy: The Trolley Problem


Decisions involving a choice of evils can be illustrated by the classic trolley problem: a trolley or train on its rails loses its breaks and will crash into five (or four, three, or two) people on the tracks, unless the driver deliberately diverts it onto an adjoining track, which will result in the killing of just one person. Does the driver have the right to willfully chose to kill one innocent person if that is the only way to prevent the deaths of two or more people? I have been teaching that problem in varying forms for more than fifty years, well in advance of the trolley problem being constructed by philosophers as a thought experiment. It was anticipated in the Talmud 2,000 years ago, in a situation where an enemy threatens to destroy an entire city unless one innocent person is turned over to be sacrificed. This hypothetical case became tragic reality during the Holocaust.


Years before 9/11, I presented my students with the following choices of evils: an airplane has been hijacked and its radio shut down by the hijackers; it is over the ocean flying in the direction of the Empire State Building; if it is shot down now before it flies over populated areas, it is certain that 300 passengers and crew will die; if it is not shot down, there is a 90 (80, 70, 50?) percent chance that 5,000 people will die. That catastrophe is not 100 percent certain, because there is always a possibility that the passengers will regain control. Should the plane be shot down? This hypothetical, too, almost became reality during the 9/11 hijacking, when a plane flying toward the capital crashed before the decision whether to shoot it down had to be made.


There are no perfect answers to these choices of lethal evil questions. That is why they make for such good classroom discussions. In a real-world democracy, the salient question is who decides, since reasonable people can and do disagree as to which decision is right.


When Rights Clash


This is an especially difficult conundrum when rights clash. A recent example of conflicting rights involves the right to protest in front of the homes of justices and other public figures, versus the right of these individuals to be secure against harassment, intimidation, and other threats to their safety. The near assassination of Justice Kavanaugh brought that issue to a head. The White House refused to condemn or even criticize boisterous protesters who tried to interfere with Kavanaugh’s dinner by shouting outside a steak house in which he was eating. The press secretary said they had “a right” to protest, without indicating whether the president believes they “were right” to exercise that “right” in the manner they did. It is not always right to exercise a right. The Nazis had a right to march in Skokie, but they were wrong to do so. The same was true of the racists in Charlottesville, who exercised the right of free speech by shouting “Jews will not replace us” and other racist slogans.


When the government decides these tragic choices, they are asked to do so by first determining whether a “right” is involved, because rights trump mere interests, just as constitutional restrictions trump legislative and executive actions. But there is often a dispute over whether a particular interest is a right—constitutional, religious, natural, or otherwise. Abortion advocates believe that pregnant women have a constitutional right to choose, at least at some points during their pregnancy. Abortion opponents believe that the fetus has a constitutional right to life. Some believe that neither has constitutional rights, only interests. But even if there are rights on both sides, they are in conflict, as rights and interests often are. And the resolution of such conflicts, in a democracy governed by the rule of law, requires us to determine who gets to decide these legal, intellectual, and moral issues: which interest qualify as rights that generally trump interests; and if there are conflicting rights, which prevails?


Victimless Rights versus Rights with Victims


For purposes of discussion, it may be useful to distinguish three categories of rights: those with direct victims; those with no victims; and those with indirect possible victims. This trichotomy can be illustrated by reference to the conflicting claims over abortion, gay marriage, and gun possession.


Following Justice Alito’s majority decision overruling Roe v. Wade, many advocates of abortion rights expressed fear that other relatively new rights, based on privacy, might be in danger. These endangered rights include birth control, interracial marriage, and gay marriage. Though it is clear that opponents of these rights will seek to have them overruled based on the “logic” of the Roe overruling, it is questionable whether they will succeed. (As Justice Oliver Wendell Holmes reminded us: “The life of the law has not been logic: it has been experience.”) It is true that all of these rights are based, at least in part, on the constitutionally unenumerated right of privacy, but there is a considerable difference among them—a difference that should give the justices considerable pause before sliding down a slippery slope toward diminishing the fundamental right to be “let alone,” which Justice Louis Brandeis characterized as our “most important” liberty.


The critical difference is that the rights to use birth control and to marry whomever one loves do not clash with any other rights or even legitimate interests. No one is hurt when a couple seeks to prevent conception, when a Black woman marries a man of a different race, or when a man marries or has sex with another man. These acts are simply nobody’s else’s business—at least from a legal and constitutional point of view. According to the philosophy of John Stuart Mill—and other libertarians—the “only purpose for which [governmental] power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.” [emphasis added] Private sexual conduct does no “harm to others.” Those engaging in such conduct have the right to be let alone because it does not conflict with any other right or legitimate interest, even for those who might be morally or religiously opposed to such alleged “sins” committed by those who don’t believe they are sins.


This important point can be illustrated by a vignette from one of my speaking engagements. I was addressing a predominately Orthodox Jewish audience and advocating equal rights for gay people, including the right to have sex and to marry. An obviously Orthodox woman was recognized during the question period and made the following point: “I have the right to oppose gay sex and marriage, because whenever I think about two men having sex together, I get disgusted. And the government should protect me against being disgusted by sinful acts.” I then asked her the following impolite question: “When you have sex with your husband, are you on top or on bottom?” The audience gasped at the chutzpah of my question, and she responded defiantly, “How dare you! That is none of your business.” To which I responded, “Aha.” She asked what I meant by “Aha.” I replied: “If it is none of my business how you have sex in private, then why is it your business if two men have sex in private?” The audience gave me a standing ovation. And she walked out.


This vignette illustrates the Supreme Court’s pre-Roe decision declaring birth control to be a constitutionally protected right. Many of those who opposed the birth control clinic in New Haven during the early 1960s also claimed to be offended by the fact that they knew that inside the door of that clinic, and in the bedrooms of the married couples who were patients, a sinful act—namely, the use of birth control—was being practiced. The fact that it was being practiced by people who didn’t accept the religious prohibition of the protestors led the High Court to recognize the right of privacy over the objections of those who were offended by the private use of birth control.


Another example of a victimless right that some courts and legislators have refused to recognize is the right to die with dignity. It is no one’s business but that of the person involved and his family and friends. If a sane, rational, and thoughtful adult decides to end his or her life, he or she should be entitled to do so without governmental interference. Consider for example the decision made by Mark Fleishman, the former owner of Studio 54 in New York, in July 2022. He had been suffering for several years from a degenerative illness that made his life unbearable. He thought hard about it, consulted with many people, and decided to end his life at age eighty-two. He did not want to ask anybody to help him, because assisting suicide is deemed criminal in many states, and he did not want to get anyone else in trouble.


In Chapter 6, I describe one of my own cases in which the husband of a terminally ill woman who helped her commit suicide was prosecuted for murder. We won, but not before an expensive and emotionally draining trial. In order to avoid such a legal entanglement, Mr. Fleishman decided to go to a clinic in Switzerland that helps people die with dignity. It was his decision, and no one should have been permitted to stop him from acting on it. But in 1997 the Supreme Court upheld the power of states to criminalize assisted suicide, reasoning that governments have an interest in protecting life and avoiding the slippery slope from suicide to euthanasia. They rejected the notion that a terminally ill person has a “liberty” interest in determining his own time and manner of death. They were wrong. There is no liberty more fundamental than the right to make one’s own death and life decisions when no one else has a conflicting right.


Abortion is different, at least for those who regard the fetus as actual human life. For them, fetuses are “others” who are deserving of protection by the state. For those who do not regard the fetus as human life, abortion is another victimless right. Indeed, the very decision to include abortion in a book about “death” and “killing” is controversial, because many pro-choice advocates do not regard the termination of pregnancies as deaths or killing. I decided to include abortion because without the right to abort, some pregnant women will die. Moreover, I cannot simply ignore the belief by many that abortion, certainly in the late term, does include “death” and “killing.”


Even those who do not hold such views, the decision to abort a fetus, particularly one that is several months old, is not like the decision to remove an appendix or tonsils. A fetus is a something, not a nothing, even for those of us who believe that a woman has the right not always to carry it to term and birth it. An infected appendix is a nothing, not worthy of a moment’s reflection. No one ever regretted or had moral qualms about removing an appendix. Yet some advocates of abortion equate a fetus to an infected appendix. Florence Kennedy, a pioneer in litigating abortion cases (and a friend), made the following statement in the runup to Roe v. Wade. “There is no need for any legislation on abortion just as there is no need for legislation on an appendectomy.”


This analogy, and others like it, are common among abortion advocates, but it does not reflect the view of most Americans. Nor does it reflect the views of most justices who have voted in favor of a woman’s right to choose to abort a fetus at some point in pregnancy. It is a mistake—tactically, legally, and morally—to ignore the difference between a fetus (especially a viable one) and an appendix. The case for abortion must take into account the widespread belief that ending the existence of a fetus, especially after a few months, involves a clash of rights and interests—a clash that should be resolved in favor of the pregnant woman, but one that is not without countervailing rights and interests. Failure to recognize the difference between mid- and late-term abortion on the one hand and the removal of an appendix on the other hand will increase the likelihood that those who want to overrule privacy rights without victims will gain strength from the false comparison. The right to marry whom one loves and to use birth control is legally and morally closer to the right to remove an appendix, in that neither is anyone’s business other than the individuals involved. Abortion is different and should be so regarded.


As with most complicated moral, medical, and legal issues, the question of when life begins is very much a matter of degree and opinion. Immediately upon conception, a zygote is created. It is a eukaryotic cell formed by the fertilization between two gametes. It lasts for several days until it become a blastocyst, which then develops into an embryo. Only an extremist would regard these collections of cells formed just days earlier as a “human being” or “person,” subject to the same legal or moral protections as a child who has been born. It is a “something”—the earliest stages of a potential human life—but it is very different, both in kind and degree from a person who has been born. The legal and moral question is whether this early collection of cells, which does not resemble a human being or share its characteristics of consciousness or feelings, is more like a person or an appendix for purposes of rendering a decision whether its progress toward becoming a human being can be terminated by the person in whose body it is. That person could have decided (in most cases) not to create the zygote or blastocyst; does she now have the right to decide to end its development into a fetus at this early stage, or does the government have the power to compel her to bear an unwanted child?


These questions become more difficult as the pregnancy proceeds through its several stages. For some on both sides, there are no matters of degree: extremists on the “pro-life” side regard the day-old zygote as a human being; extremists on the choice side regard a viable eight-month fetus as an appendix. There are many more of the former than the latter. The vast majority of those who advocate choice do not support very late-term abortion of viable fetuses if there is an alternative.


It is difficult to regard abortion at the earliest stages—which is primarily performed medically, by pills, rather than surgically—as “killing” a “victim” but is so regarded by pro-life extremists. And it is difficult to regard the surgical abortion of viable eight-month fetus as no different from the removal of an appendix.


It is the extremes on both sides—those who falsely believe that a fetus is no different from a live human being, and those who falsely believe that a fetus, regardless of stage, is no different from an appendix—who seem to agree that if Roe is overruled, it is only logical that other privacy rights, such as contraception and marriage, will be overruled. Both are wrong. Courts should be more willing to recognize rights that in no way impinge on other rights than they are if they believe that by recognizing one alleged right (abortion) they may be undercutting another (the so-called right to life). Accordingly, the case for overruling conception and marriage rights is far weaker than the weak (at least in my view) case for having overruled the half-century-old-precedent of Roe.


My prediction, therefore, is that the Supreme Court will not necessarily compound the mistake of overruling Roe by overruling privacy rights that pose no conflict with other rights or legitimate interests. Only the false “logic” of the extremes on both sides—those who believe that a fetus is a person and those who believe it is an appendix—compels the same result in these very different cases.


The courts will probably not base their decisions overtly on my proposed distinction between “victimless rights”—a term I have coined—and rights with possible victims, but this commonsense distinction, based on both logic and experience, will probably influence their thinking. It certainly should.


Now compare these rights—abortion, which has a potential “victim,” versus marriage rights, which has no victim—with the right to own a gun. The Second Amendment, as interpreted by the current Supreme Court, grants individuals the right “to keep and bear arms.” This right, unlike abortion, has no direct and immediate victims: there is no one-to-one relationship between the right to own a gun and someone being shot, as there is between an abortion and the death of a fetus. The vast majority of guns are not used to commit homicide. But a significant number of homicides are committed with the assistance of guns legally obtained under the Second Amendment, such as the one used to kill seven people and injure many more in Highland Park. So unlike marriage rights, which have no conceivable victims, direct or indirect, or abortion which has direct “victims,” if one regards the fetus as subject to victimhood, gun rights have at least the possibility of causing death or injury to some victims even if they may also save some lives. Gun rights, therefore, fall into an intermediate category on the continuum of rights with or without victims.


Criminal defendants’ rights, especially those like the exclusionary rule that may sometimes free guilty murderers, may also have indirect victims. So may the abolition of the death penalty, which is imposed on guilty murderers—at least in theory—to protect innocent lives by deterring murder. So, this, too, is an intermediate case under the victimless paradigm.


Capital punishment is also intended to impose morally appropriate punishment—“life for life”—on the guilty murderer under the principle of “lex talionis.” Opponents of capital punishment argue that it is immoral for the state deliberately to take a human life. I now believe—having earlier in my life believed the opposite—that the strictly moral case against capital punishment is problematic. There are, of course, strong moral arguments against the state taking human life. But despite the arguments that have been made throughout history, every state has taken, or authorized the taking of, lives: in war, in self-defense, and by engaging in or permitting useful construction or other activities, such as driving or smoking, that carry the inevitable risk of death. In general, moral states have balanced the cost of taking some human lives against the benefits of saving others. This is the context in which capital punishment should be morally evaluated.


Is Capital Punishment Immoral?


I have opposed capital punishment since I could think and speak. I opposed the execution of the Rosenbergs, who were accused of spying for the Soviet Union. As a young teenager I signed a petition seeking to save their lives. I even opposed the execution of Adolph Eichmann, who was responsible for the death of hundreds of thousands of Jews. My first published letter to the editor argued in favor of life imprisonment for this mass murderer. As a high school and college debate champion, I argued forcibly against the death penalty. In our home, we have posters protesting the death penalty imposed on Sacco and Vanzetti, the Scottsboro defendants, and the Rosenbergs. But as a teacher of criminal law, I always played the devil’s advocate, espousing positions contrary to those taken by the majority of students. I did not express my own view on the death penalty, but rather forced my students to defend their views against my unforgiving criticisms. Sometimes this exercise persuaded me to change my mind.


Let me illustrate my devil’s advocate approach by replicating the class I would often teach regarding capital punishment and the law.


I would begin by asking my 150 students: “How many of you are opposed to capital punishment on strictly moral grounds?” A substantial majority of students would raise their hands. I would then press a little further: “Are you absolutely certain that your opposition to capital punishment is purely moral, and not empirical?” A few hands would go down, but the majority would still remain up.


I would then turn to one of the students who seemed most enthusiastic in his moral opposition to the death penalty and challenge him: “I don’t think your opposition is based on moral grounds!” He would respond angrily: “Yes, it is,” sometimes adding, “How dare you question my morality.” I would then say, “Let me prove to you that your opposition is not entirely moral. Indeed, it isn’t moral at all.” The student would cross his arms defiantly as if to say, “Okay, prove to me that my long moral opposition to the death penalty isn’t true.”


I would then begin my Socratic exercise. “What if I could prove to you, conclusively and beyond any doubt, that by executing one obviously guilty murderer, society could save the lives of ten innocent future murder victims?” The student would respond: “There is no way you can prove that, and it isn’t true.” I would reply that moral discourse requires consideration of hypothetical situations without regard to the actual evidence: that in order to test your claim that your objection is purely moral, I am entitled to present you with a hypothetical set of facts, and you are not entitled to dispute my hypothetical scenario. I would remind him of the trolley example, which requires students to address an extremely unlikely hypothetical scenario. The student is not entitled to say: “I would try to drive the train off the track so that I would be killed instead of the five or the one.” That option is not in the hypothetical. There is no third choice. I would then insist that the student answer the question: Would it be moral to execute one clearly guilty criminal if by doing so, and only by doing so, the state could prevent the death of ten innocent potential murder victims? If the answer is yes, or even maybe, then the case for a strict moral opposition is weakened: The opposition depends, at least to some degree, on whether the factual assumptions underlying my hypothetical are empirically provable.


I would then open the conversation beyond that one student to the entire class, beginning by asking how many of them think it would be morally correct for the train engineer to divert his unstoppable trolley or train onto the track with one innocent dying in order to save five innocents? The vast majority of students would agree that that was the moral thing to do. A few Kantians and moral absolutists would allow the five to die, in order to save the engineer from the moral hazard of the utilitarian decision to kill an innocent person.


I would then ask the students who voted to save the five how that is different from my death penalty hypothetical. Indeed, I would insist that my hypothetical is easier, because the executed man to be killed is guilty of murder! He took at least one human life. (One could amplify the hypothetical by requiring that the capital defendant be guilty of two or more murders, like Nikolas Cruz, who pleaded guilty to murdering seventeen students and faculty at a Parkland school.) So, if it is moral to take the life of one innocent track-sitter to avoid the death of five innocent track-sitters, why isn’t it entirely moral to take the life of a single mass murderer in order to save not five, but ten innocent people? Again, I would ask for a show of hands. This time fewer than half would agree that executing the murderer would be immoral if he were clearly guilty and his execution would save ten innocent lives.


I would then ask for a volunteer from among those who believed that the engineer should kill the innocent person to save five, but that the state should not kill the guilty murderer to save ten. The volunteer would generally say that there is a difference between the state killing someone, even a guilty defendant in a calculated manner, and an individual making an inevitably tragic choice decision in the moment. I would respond: “But I am asking you whether the state should pass a carefully calculated law or establish a precedent explicitly authorizing an engineer to choose the life of one over the lives of five. So, the state is acting in calculated fashion in both instances.


Other students would say that the death penalty is different from the trolley case, because the trolley situation is extremely unlikely to occur, whereas murders and the death penalty are recurring. I would respond that although the precise trolley example is unlikely, there are numerous other examples of the state authorizing the death of the few to save the lives of many. In addition to war, these include widespread mandatory inoculations against smallpox and other deadly diseases, which inevitably result in a small number of deaths of those vaccinated and a large number of smallpox deaths prevented.


I would then ask the students if they would accept as a general principle that it is morally permissible for the state to take one life in order to prevent one-plus number of deaths, provided that the evidence was near-certain. Most students would agree with that proposition, though a few would still disagree. Some would say, “Since I could never be the one to administer the lethal injection to the guilty murderer, I cannot demand that others do it. My response is that the claim that a particular person cannot kill another person is a psychological, not a moral one. There are many things that are morally permissible that some of us could not do, such as inserting the cylinder of a ballpoint pen into the trachea of a choking person in order to save his life. That is the morally correct thing to do, though it may be psychologically impossible for some moral people to do it. It would seem to follow that if it is morally permissible to execute the guilty murderer, it wouldn’t matter that many individuals would be psychologically incapable of doing it.


A clever student would inevitably come up with the following ploy: “Why not simply announce that you have executed the guilty criminal, so that it will have its intended deterrent effect, but actually keep him hidden until he dies a natural death?” I would respond by saying that this raises an entirely different but related issue, namely: When is it proper to lie in order to save lives, especially if the liar is the state? I would tell a true story related to me by my friend the late Professor Monroe Friedman, whose Rabbi had been summoned for jury duty in a capital murder case. The question the Rabbi put to the professor is: “I have a strong moral opposition to the death penalty based on my religious beliefs. I also have a strong opposition to lying based on my religious beliefs. I have been asked in my jury questionnaire whether I am morally opposed to the death penalty. If I truthfully answer yes, I will be disqualified for service on the capital case. If I falsely answer no, I may be picked to serve on that jury and I will surely vote against the death penalty, thus saving a life.” The Rabbi then asked the professor: “Should I lie to possibly save a human life?” Professor Friedman took the easy way out saying, “As a lawyer I can’t advise to you to commit perjury,” implying that this was a moral choice the Rabbi had to make for himself. The Rabbi was not picked for the jury, but his hypothetical question remains relevant to our discussion.


In the Cruz case, some of the nine jurors who voted for the death penalty have implicitly accused some of the three who voted against it—unanimity is required—of being untruthful in saying they had an open mind before deliberating.


In the end, most of us who are strongly opposed to capital punishment have come to that conclusion based on a combination of moral, empirical, psychological, religious, and other values that are hard to separate from one another. I think it may be true that under certain circumstances imposing the death penalty on one guilty criminal may actually save some lives. I believe that the death penalty, under some circumstances, can actually deter conduct. One extreme example will suffice to show that it is at least possible.


Near the end of the Second World War, Nazi troops continued to occupy cities in Denmark. The Nazi occupiers passed a law that everyone must use blackout shades to prevent allied bombers from identifying city targets. Anyone who violated this law would be punished by long imprisonment. But many continued to light up their windows, knowing that no amount of imprisonment would actually exceed a few weeks, because Denmark would soon be liberated, and all Nazi prisoners freed. But as soon as the Nazi occupiers announced that violation of the blackout laws would result in the immediate imposition of the death penalty, all the shades were pulled down. The point is that the death penalty sometimes deters more effectively than short imprisonment. This historical vignette does not prove that the death penalty deters more effectively than life imprisonment, but it contradicts the argument that the death penalty never deters.


Even those who agree that the death penalty deters quarrel with the assumption that under current laws and practices all defendants subject to the death penalty are in fact guilty, and that all lives saved are in fact innocent. The requirement of proof beyond a reasonable doubt leaves open the possibility that some innocent defendants may be convicted. And some of the lives saved may be those of gang members, mafiosi, and other not-so-innocent people.


Moreover, the death penalty has never been administered fairly. Good lawyers almost never lose their clients to the executioner. In more than a half century of practice, I haven’t,2 and neither have any of my highly qualified lawyer friends and associates. In most parts of the United States, the death penalty is reserved for indigent defendants who lack the resources to retain excellent lawyers, investigators, and other necessary members of a successful defense team. There are also racial and gender considerations at play. The death penalty is more likely to be imposed on Black defendants who are convicted of murdering white victims than on white defendants convicted of murdering Black victims. The same is true of women; men are more likely to be executed for murdering women than women are for murdering men. Other invidious factors may also distort the process of imposing the death penalty fairly.


In 1972, the Supreme Court in Furman v. Georgia struck down then-existing death penalty laws, declaring them cruel and unusual punishment. I played a role in that decision, as described in Chapter 5. Several states then revised their laws to reduce the kind of discretion that made the imposition of the death penalty as random as “being struck by lightning,” to quote the imprecise metaphor cited by Justice Potter Stewart. Subsequently, the High Court upheld some of these statutes, and defendants began again to be executed, though in smaller numbers than previously.


When all of these considerations are factored in, the case against the death penalty becomes strengthened beyond a purely moral or logical case. Experience with the death penalty is an important factor.


Despite the limitations of morality and logic, my Socratic exercise can do some good. Actual experience with how unfairly the death penalty works in practice is more convincing than the logic of my Socratic methods. Under the current rules governing jury selection, no one can serve who has a moral opposition to the death penalty. Pursuant to the analysis presented in my Socratic class, if one of my students is now called to jury duty and asked if she has a purely moral opposition to the death penalty, she can honestly answer no, even if she is strongly opposed to capital punishment based on multiple factors not limited to morality.


The above analysis, made in the context of the death penalty, can also be applied to other life/death choices, such as wars, the targeting of terrorists, the use of deadly force by the police, and even abortion.


Logic and Experience


Consider for example abortion, which many advocates on both sides believe is a purely moral issue. Some (but not all) opponents of abortion admit that if there is a choice of saving the life of the mother or the life of the fetus, it is morally permissible to save the life of the mother. Under Jewish law, that choice is mandatory, since Jewish law explicitly prefers saving a living human over saving a potential human being, though it values both “lives.” Many (but not all) proponents of a woman’s choice to have an abortion would limit that choice based on the state of the pregnancy. They would argue that a woman should not be allowed to choose to abort an eight-month fetus that would be viable outside of her womb. Either she should be forced to bear the child to term or be required to allow surgery to remove it alive from her womb.
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