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INTRODUCTION THE PEOPLE WHO LOST
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“SO LET US THINK ABOUT THE people who lost,” wrote the historian William Appleman Williams, who did not mean by that the 1925 Rochester Jeffersons but rather those unloved, perhaps unlovable, certainly defenderless, conservative presidents John Quincy Adams and Herbert Hoover, whose reclamation the left-wing Iowa patriot Williams undertook.1


We have a nasty habit of flushing down the memory hole “the people who lost.” Or demonizing them. Going back in time and painting Snidely Whiplash mustaches on their luckless countenances.


Historians have not, on the whole, been kind to the Anti-Federalists, the misleading name slapped on those who opposed ratification of the Constitution. In the main—but not by Main, as we shall see—they have been written off as bucolic bumpkins unable to grasp the exquisiteness of the Madisonian argument or as agrarian radicals motivated by antipathy toward wealth, commerce, and table manners. They are sometimes, grudgingly, with many qualifications, given credit for siring, indirectly, the Bill of Rights, but more often they are swept aside as beetle-browed brutes incapable of appreciating the majesty of the Constitution or, as the old canard goes, as rural debtors fearful that the new Constitution would prevent states from issuing worthless paper money with which they could discharge the debts they had so imprudently run up. Well, hell, I’m a rural debtor myself, so permit me to say a few words for the Anti-Federalists: the original “people who lost.”


“Men of little faith,” the historian Cecelia M. Kenyon called them. Faith, that is, in the ability of other men to design a tentacular government that would come to cover the better part of a continent. “The Antifederalists reflected a relatively early stage in the evolution of modern republican thought,” asseverated Kenyon, who conceded that while their ideas were “less advanced than those of the Federalists,” they were “not uninteresting.”2 Cheapjack praise indeed. I’m not sure why an author would undertake a book on a subject for which she can muster no praise more lavish than that it is “not uninteresting.”


The history of weights and measures is “not uninteresting.” The jurisprudence of Sandra Day O’Connor is, maybe, if we’re in a really generous mood, “not uninteresting.” The radical and rooted objections of early American patriots to the Constitution are, I venture to say, downright interesting.


The Antis are the men—and women, I add, not as a P.C. genuflection but in recognition of the Bay State’s Mercy Otis Warren, playwright and historian and among the most literary Anti-Federalists—who considered what the delegates to the Constitutional Convention had wrought in that sweltering Philadelphia summer of 1787 and said No. They included dissenting delegates to that convention, like George Mason of Virginia; patriots still afire with the spirit of ’76, like Patrick Henry; and backcountry farmers and cobblers and libertarian editors and malcontent layabouts. They were “not simply blockheads standing in the way of progress,” wrote Robert Rutland in The Ordeal of the Constitution, “but… serious, oftentimes brilliant, citizens who viewed the Constitution in 1787–88 with something less than awe.”3


The Anti-Federalists regarded consolidation of governmental power with what seems to me a meet suspicion, though it has seemed to others to verge on paranoia. One of my favorite Anti-Fed pseudonyms was taken by the writer who called himself “None of the Well-Born Conspirators.”


They often made wild predictions about where this all would lead. For instance, George Clinton—not the funky parliamentarian but the New York Anti-Federalist—prophesied that the federal city created by the Constitution, later known as Washington, D.C., “would be the asylum of the base, idle, avaricious and ambitious.”4 Gee, thank God that never happened.


The Anti-Federalists raised a central question of political philosophy: Where ought political power to reside? In a remote central authority, or hard by the people? (My invidious phrasing, I admit.) A prominent Federalist—which is to say, using the down-is-up nomenclature devised by those crafty consolidationists, an advocate of the new Constitution—lectured that “we must forget our local habits and attachments,”5 but this is only possible for those who have no local habits or attachments. One might as well enjoin that “we must forget our heart and lungs.”


The sheer scope of this new system, the audacity of bringing thirteen far-flung states under one central government, astonished the Anti-Federalists. James Winthrop of Massachusetts marveled, “The idea of an uncompounded republick, on an average one thousand miles in length, and eight hundred in breadth, and containing six millions of white inhabitants all reduced to the same standard of morals, of habits, and of laws, is in itself an absurdity, and contrary to the whole experience of mankind.… Large and consolidated empires may indeed dazzle the eyes of a distant spectator with their splendour, but if examined more nearly are always found to be full of misery.”6


More poetically, a Charleston versifier lamented:




Ye, who have bled in Freedom’s sacred cause,


Ah, why desert her maxims and her laws?


When thirteen states are moulded into one


Your rights are vanish’d and your honors gone;


The form of Freedom alone shall remain,


As Rome had Senators when she hugg’d the chain.7





The Antis were not quibblers, not captious carpers arguing about dotted i’s and uncrossed t’s. Their objections cut to the heart of the new Constitution. Indeed, they began with the preamble. Samuel Adams, brewer and sometime Anti-Federalist, upon reading “We the People of the United States,” remarked wryly, “as I enter the Building I stumble at the Threshold. I meet with a National Government, instead of a Federal Union of Sovereign States.”8 Patrick Henry stumbled, too: “The question turns, sir, on that poor little thing—the expression, We, the people, instead of the states, of America”—a locution that was “extremely pernicious, impolitic, and dangerous.”9


While the Federalists admired the finely wrought constitutional machinery, with its balance of powers, its cunning methods of nullifying the harmful effects of faction, of cupidity, of powerlust, the Anti-Federalists struck at the root. “For the Anti-Federalists,” wrote the historian Herbert J. Storing, “government is seen as itself the major problem.”10


They objected to almost every feature of the Constitution. Anti-Federalists wanted annual elections. A larger House of Representatives whose members were paid by the states, not the central government, so that they did not forget on which side their bread was buttered. Rotation in office, or term limits. A Bill of Rights. Limitations on standing armies. No “general welfare” clause, which, as the Biddeford, Massachusetts, Anti-Federalist Silas Lee predicted, would “be construed to extend to every matter of legislation.”11


At the head of this unitary state was a single executive whose powers were insufficiently checked. “Who can deny,” asked “Philadelphiensis,” that “the president general will be… a king elected to command a standing army?”12


The Anti-Federalists stood for decentralism, local democracy, antimilitarism, and a deep suspicion of central governments. And they stood on what they stood for. Local attachments. Local knowledge. While the Pennsylvania Federalist Gouverneur Morris “flattered himself he came here in some degree as a Representative of the whole human race,”13 Anti-Federalists understood that one cannot love an abstraction such as “the whole human race.” One loves particular flesh-and-blood members of that race. “My love must be discriminate / or fail to bear its weight,”14 in the words of a modern Anti-Federalist, the Kentucky poet-farmer Wendell Berry. He who loves the whole human race seldom has much time for individual members thereof.


Contra the court historians, the Antis were cautious, prudent, grounded, attached. They were not the party of vainglory in 1787–88. “Under no circumstances did Antifederalists think of themselves as immortals winning undying fame for themselves,” wrote Michael Lienesch. “In fact, they were at their rhetorical best in scoffing at the pretentions [sic] of those Federalists who pictured themselves in the role of classical legislators.”15


They were plain people whose homely dreams ran not to national greatness. What to men of station was the periphery was to them the heart. Massachusetts Anti Amos Singletary of Worcester County told the state’s ratifying convention that “These lawyers and men of learning, and moneyed men that talk so finely, and gloss over matters so smoothly, to make us, poor illiterate people, swallow down the pill, expect to get into Congress themselves; they expect to be the managers of this Constitution, and get all the power and all the money into their own hands, and then they will swallow up all us little folks… just as the whale swallowed up Jonah.”16


Things were spiralling out of control. The scale was getting too big. Anti-Federalist Samuel Chase of Maryland (whose path we will cross again) objected that “the distance between the people and their Representatives will be so very great that there is no probability of a Farmer or Planter being chosen. Mechanics of every Branch will be excluded by a general voice from a Seat. Only the Gentry, the Rich & well born will be elected.”17


This seems to me incontrovertibly true, and never more so than today. In smaller polities representatives are, in some sense, representative. My town council includes an electrician, a housewife, a custodian, and my lovely wife, whose academic training was in philosophy. This, I daresay, is a far more representative body than the U.S. Congress, and the town council’s nearness to its constituency endows it with a legitimacy. I may not always agree with its acts but I can remonstrate, face to face, with those who make the local laws. I cannot do so at the national level. And our town council, whatever mistakes it might make, does not have blood dripping from its claws.


This exordium leads us, finally, to my subject, the Anti’s Anti, the man who is, without doubt, the least honored delegate to the Constitutional Convention.


Martin Luther launched a reformation. Martin Luther King Jr. got a national holiday. Yet what does their nominal inversion, Luther Martin, get? No respect. The total eclipse of this unfortunate son was observed as early as January 1869, when the Saturday Bulletin noted of Martin: “He has only been dead about forty years, and yet his name has almost passed into oblivion.… As it is, his fame is mainly traditionary, and in another generation will be almost forgotten.”18 In 1903, after recounting Martin’s eventful life, Ashley M. Gould told the Maryland State Bar Association, “No monuments are erected to do reverence to his memory; there is no published edition of his works.”19


I am no account as a monument builder but among my venial sins I am a novelist, and I’ve wondered for nigh unto twenty-five years now why no one has written a novelistic treatment of Luther Martin’s life.


He was… well, let’s take a look at his press clippings.


William Pierce, the Georgia delegate who left us capsule sketches of his fellow immortals, wrote of Martin that “This Gentleman possesses a good deal of information, but he has a very bad delivery, and so extremely prolix, that he never speaks without tiring the patience of all who hear him.”20


Chief Justice Roger Taney remembered Martin’s “utter disregard of good taste and refinement in his dress and language and… manner of eating.”21 (Aha, says my wife, the long-suffering Lucine, who has identified me as a housemartin.)


A New Jersey farmboy of modest origins, a top scholar at the College of New Jersey (later Princeton), a teacher in Maryland, a young lawyer on the make, Luther Martin’s humble origins and eccentric behavior left him “a misfit in the Maryland aristocracy,” as Forrest McDonald writes.22


Popular accounts of the Constitutional Convention designate Martin as the villain—think a circa-1973 hybrid of Dennis Hopper and Ernest Borgnine, endlessly talkative but fitfully coherent, an obstructionist, a naysayer. He is the town drunk, the class bore, the motormouth. Though at Princeton he had been active in the Well Meaning Society, a debate club, this seems to have affected him rather as the Catholic catechism did young Ted Kennedy. It didn’t take. Martin tried well meaning, found it wanting, and lit out for Verbosity Hill.


Historians have not been kind to Luther Martin. “He proved to be a tiresome speaker,”23 says Max Farrand, who ascribes this fault to Martin’s “school-teaching days.”24 To Clinton Rossiter he is “garrulous, sour, and pigheaded,” albeit “an influential pricker of egos and consciences.”25 Catherine Drinker Bowen refers to “his boisterous and interminable harangues”; Martin, as she describes him in Philadelphia, “was about forty, broad of shoulder, carelessly dressed, with short hair, a long nose, a rough voice and a convivial liking for the bottle which later was to lead him into insolvency and disgrace. He was impulsive, undisciplined, altogether the wild man of the Convention, furious defender of state sovereignty, by no means foolish in all he said.”26


In any event, Martin is glimpsed through a shot glass, darkly. The imagery of alcohol, of dipsomania, surrounds him, imbibes him. Brandy—what a good wife she would be. Martin never denied his habitual intoxication but offered only this exculpatory remark: “In the heat of the summer my health requires that I should drink in abundance to supply the amazing waste from perspiration.”27 The sweat defense.


His villainy extends even into Jean Fritz’s popular children’s book, Shh! We’re Writing the Constitution (1987). Her Martin is “a tall, mussed-up looking man who loved the sound of his own voice so much that once he started talking, he couldn’t bear to stop. He… was so boring that Madison didn’t even bother to write it all down and Benjamin Franklin went to sleep.”28 Well, look: Franklin would have fallen asleep during a lap dance, and Madison was a selective, not to mention tendentious, secretary. Jean Fritz also accuses Martin of swiping books from the Philadelphia library. I suppose that only a word-count-conscious editor kept her from indicting poor Luther for chewing gum in class and running in the halls.


Yet scratch hard enough and the tarnish of eleven score years fades to reveal another Martin. He was also, as the historian M. E. Bradford has written, “The tireless champion of the sovereignty of the states… A cheerful pessimist… and a great original.”29 His eristic talents were widely celebrated. Chief Justice William H. Rehnquist called Martin “one of the great lawyers in American history, and also one of the great iconoclasts of the American legal profession.”30 In his marvelous novel Burr (1973), Gore Vidal’s narrator describes his hero’s attorney as “the redoubtable Tory, the drunk, the brilliant, the incomparable Luther Martin (easily the best trial lawyer of our time).”31


“The federalistic principles found in the Constitution are largely a result of concessions to [Martin’s] demands,” wrote historian Everett D. Obrecht. “Without his presence in the convention, the new national government would have been far more powerful.”32 Yet it was still too powerful for Luther Martin. He left Philadelphia on September 4, 1787, and though he did not return to give “my solemn negative” to the document, he did phone in a request, as it were: “that as long as the history of mankind shall record the appointment of the late Convention, and the system which has been proposed by them, it is my highest ambition that my name also be recorded as one who considered the system injurious to my country, and as such opposed it.”33


Consider it done, Luther.


Let us revisit the Philadelphia experiment.…










PART ONE THE PHILADELPHIA STORY
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THE MOST TEDIOUS SECTION OF any biography of a founding Father—or Confounding Father, as per Luther Martin—is that three- or four-page stretch of genealogy that we impatiently browse to get to the good stuff. I am tempted to follow Elmore Leonard’s sage advice to novelists to “leave out all the parts readers skip,”1 especially given the paucity of extant information on “all that David Copperfield” stuff about Luther Martin.


But let me instead recommend the only biography of Martin ever published—Luther Martin of Maryland (1970) by Paul S. Clarkson and R. Samuel Jett.2 Coauthor Clarkson was a book collector, Sherlock Holmesian, highly decorated Baker Street Irregular, and founder of the Six Napoleons of Baltimore. Clarkson and Jett did an uncommonly fine job filling in the details of Martin’s legal career. Theirs was a labor of Maryland piety and of love.


What little we know of Luther Martin’s early life comes from the horse’s disputatious mouth, for Martin left an autobiographical fragment in the form of a curious five-part pamphlet titled Modern Gratitude (1802).


Invective-filled, freeswinging, written at white heat and white hate and directed at the cad who seduced his fifteen-year-old daughter, Modern Gratitude is the source of most of our knowledge of Martin’s life before his Philadelphia summer. Rather like a blog, it lacked an editorial filter, and so the foulest calumnies are hurled at Richard Raynal Keene, the Baltimore Lothario who insinuated himself into Martin’s home and stole dear Eleonora. Daddy, as was his wont, came out swinging. But more on that anon.


“I am an American born, of the fourth or fifth generation,” declared Martin, lest anyone suspect from his periodic uncouthness that he was fresh off the boat. His forbears had come to the new world from the west of England as early as 1623 and settled in the Piscataqua region of what is now New Hampshire. Clarkson and Jett fix as the fall of 1666 the migration of the leading families of Piscataqua to an area east of New Brunswick, New Jersey, near the Raritan River. The settlers named their new place Piscataqua, after that which they had left. It was “an uncultivated wilderness,” Martin reminds us, “inhabited by its copper-coloured aborigines.”3 Today it is Piscataway, best known as home of the Rutgers Scarlet Knights.


“My ancestors were, and most of their descendants have been, of that class or ‘sect’ of people known as agriculturalists or cultivators of the earth,” writes Martin, who cannot record even such boilerplate without setting aside a clause in which he sneers at the hated “sage philosopher” Thomas Jefferson’s estimation that such are “God’s chosen people.”4 Why did he detest Jefferson, the Founding deity nighest unto the Anti-Federalist persuasion? Patience, dear reader. No shortcuts via the index, please.


Martin’s birth year is variously dated at 1744 and 1748, though by his own account the latter date seems accurate. Clarkson and Jett, the most trustworthy of later sources, estimate his day of birth at February 20, 1748. He was the third of nine children borne by Hannah Martin of her husband Benjamin. All lived to maturity—a rare nonuple.


In August of his thirteenth year, young man Luther “was sent to Princeton college,”5 then known as the College of New Jersey, seedbed of the Constitutional Convention. His college chums included a fellow New Jerseyan, William Paterson, who proposed the true federalist alternative in Philadelphia in 1787, and thus is the father of the constitutional republic of the America that never happened.


Of the thirty-one (Martin says thirty-five) members of his Princeton class of 1766, Martin ranked first in languages and, by his own account, “second to none in the sciences.”6 (Martin was as liberal in the use of italics as he was of intoxicants. Herein I’ve saved the reader from enduring much, but not all, of Martin’s eager emphasis.) He had been an organizer, along with future convention delegates Paterson and Oliver Ellsworth of Connecticut, who would abuse Martin in a postconvention open letter so stinging that its venom lingers to this day, of the puckishly named Well Meaning Society, whose meaning, perhaps, was understood all too well by the divines of the college, who suppressed the society and its rival, the Plain Dealing Society. (The Well Meaning Society resurfaced in 1770 as the Cliosophic Society, which to this day kisses up to influential personages.)


James Madison, Aaron Burr, Philip Freneau, Benjamin Rush: Princetonians were represented—how well we venture not to say—at the Founding. Nine delegates at Philadelphia were Princeton graduates. Republicans, if not Anti-Federalists, were grown at the College of New Jersey.


Immodestly, perhaps, Martin urged those who doubted his character to seek out his old classmates, for they would testify to “the friendliness of my disposition, the correctness of my manners… my assiduity in my studies… [and] my literary attainments.”7


Martin was graduated from Princeton five months shy of his nineteenth birthday. His resolve “fixed upon the profession of law,”8 he sought a position in Philadelphia, vainly. But in the course of application he learned that the master of the Free-School of Queen Anne’s County on Maryland’s Eastern Shore had recently dropped dead. He got the job. (A Reverend Keene, uncle of the rascal who would seduce Martin’s daughter, was among the school’s trustees.)


Viewing the teaching post as a temporary stop on the path to the bar, Martin plied the pedagogical arts at Queen Anne’s until April 1770. We have no reason at this point to doubt his sobriety, but the improvidence that would beggar him till his dying day was already in evidence. Not that Martin felt any shame about his indebtedness. “I am not even yet,” he wrote in 1802, “I was not then, nor have I ever been, an economist of anything but time.” The cost of food, lodging, clothing, and a twenty-one-year-old’s incidentals add up, so “No person will think it a matter of surprize [sic], much less of disgrace, that I did not rigidly restrain my expenditures to my income—or that a youth of my age, of a warm and generous heart, left so totally to his own guidance, should become indebted beyond his power of immediate payment.”9 Would that every spendthrift lad with a maxed-out credit card were as eloquent!


His creditors were unmoved. Five writs were served upon him. (Though his cumulative debts, he tells us, were a “paltry sum, not exceeding two hundred dollars!”) In March 1770, they were “struck off” at the county court.10 Martin left Queen Anne’s County shortly thereafter. The venomous Keene would imply much later that Martin’s path out of town was garlanded by drink and damsels, but this likely is a roorback, for Martin seems to have been well regarded by the superintending Board of Visitors. (In 1779, Martin would engage in a brief broadside war with a critic who suggested that the young teacher left town just ahead of an irate father. Martin sprayed his accuser with an impressive staccato of invective and added, primly, that he had overcome “the extreme reluctance, which I naturally have for news-paper controversies.”11 He professed to “hate controversies as I hate ratbane.”12 That didn’t last long.)


Martin made his way down the Eastern Shore to Virginia, where he taught for a year at the unfortunately named Onancock Grammar School. By night he studied law, and in September 1771 he was examined at Williamsburg by the formidable duo of Virginia Attorney General John “the Tory” Randolph (not to be confused with the brilliant and eccentric Tertium Quid of the same name) and George Wythe, who in fewer than five years would sign the Declaration of Independence. Martin was granted license to practice in the county courts of Virginia. Thus began the career of “one of the ablest lawyers which our country has produced.”13


The call of his ancestral Jersey home must have been dim indeed, for Martin determined upon a Virginia residence. In April 1772 the new lawyer traveled to Williamsburg as part of a tour “to determine on the place” where he might cast down his bucket.14 Here he befriended another garrulous Anti-Federalist of the future, Patrick Henry. For six months he ranged and reconnoitered through the Old Dominion, visiting friends and frontiersmen. Upon returning to the Eastern Shore he was informed that a trio of able lawyers had passed on to their rewards. New shingles were begging to be hanged. Luther Martin commenced his practice in four Eastern Shore counties, two in Virginia and two in Maryland. He made a home—for the nonce—in Somerset County, Maryland, natal place of the Maryland revolutionary Samuel Chase. Soon he was earning, by his own account, one thousand pounds per year, though as an economist of nothing but time, his creditors were never scarce.


His sympathies were squarely with the incipient revolution. In 1774 he was—“in my absence and without being consulted,” he hastens to add—selected by the people of Somerset to serve as a delegate to a November statewide meeting in Annapolis that had been called by Maryland’s Continental Congress delegation for the purpose of protesting British policies. Martin attended, and of his fervent patriotism he was ever proud. He was no sunshine patriot, waving flags as Johnny came marching home in victory; as he recalled in Modern Gratitude, “there was a period of considerable duration, throughout which, not only myself, but many others, acting in the same manner, did not lay down one night on their beds, without the hazard of waking on board a British armed ship, or in the other world.”15


Martin fought the Revolution with writ, pen, handbill, and perhaps even blunderbuss. He distributed—“at great personal risk”—the first copies of Thomas Paine’s Common Sense in Somerset County.16 (He certainly would have agreed with Paine’s famous distinction that “Society in every state is a blessing, but government, even in its best state, is but a necessary evil.”)17 He self-published and distributed his response (first appearing in the September 9, 1777, Maryland Gazette) to General William Howe’s pledge that the king’s army would not plunder the property or “molest the persons of any of his Majesty’s well disposed subjects.”


No one ever accused Luther Martin of a well disposition; he fired back against the “cruel and deceitful enemy” and reprehended His Majesty’s loyalists as “base coward[s]” who were the “enem[ies] to virtue and freedom.”18


He would soon be in position to do something about it, if not on the field of battle (though he did serve, with something less than Valley Forge-ish arduousness, with the Baltimore Light Dragoons), then in the court of law. With the sponsorship of Samuel Chase, with whom Martin’s career would intersect so many times over the years, he was appointed by Governor Thomas Johnson as attorney general of Maryland on February 11, 1778. He went after bellicose loyalists with especial vigor, but his conduct in office was generally praised.


As if coalescing the regions of his adopted state, the young Eastern Shore lawyer, now resident in Baltimore, wed the daughter of a prominent western Maryland frontier family. On Christmas Day, 1783, he married Maria Cresap, in whose home he had tarried during his postgraduate tour of the outback.


The details of Martin’s attorney generalship, ably traced by Clarkson and Jett, are of limited interest to us. His courtroom comportment, however, is directly relevant. Contemporaneous observers conceded his considerable talents while dwelling on the unorthodox means he employed to achieve his goal. “Mr. Martin seemed indifferent to everything else, provided he impressed upon the Court the idea he wished to convey,” recalled Roger B. Taney. Martin lacked an internal editor; he spoke without organization, throwing out anything that might stick to its target. “Martin would plunge into a case when he had not even read the record,” wrote Taney, “relying on the fulness of readiness of his own mind; and, if he found unexpected difficulties, would waste a day in a rambling, pointless, and wearisome speech against time, in order to gain a night to look into the case.”19


We will hear more about wearisome two-day speeches.


By the mid-1780s, he was well on his way to becoming the state drunkard. Tales of his bibulosity are common, and as is often the case with tosspots they can partake of both pathos and humor, usually in some uneasy combination. In one trial he undertook a definition of his frequent condition: “A man is drunk when after drinking liquor he says or does that which he would not otherwise have said or done.”20 If true, it will not matter how much he drinks in the taverns of the City of Brotherly Love—he meant every word he said in Independence Hall.


Money, like alcohol, ran through Luther Martin. His “chief faults,” according to the Dictionary of American Biography, “were his intemperance and his improvidence in financial affairs.”21 He never met a dollar worthy of saving. Martin’s finances were as unsteady as a drunkard’s gait. Having not the advantages of hereditary wealth or a nearby discount liquor store, making due as a schoolteacher and then a tyro lawyer, he was ever bobbing on a sea of indebtedness. This “want of economy in his pecuniary affairs,” in James B. Longacre’s cushiony phrase, “was prominent through life.”22


Even a sympathetic historian called him “a profligate spendthrift of the worst type.”23 Yet he was not greedy, nor was he a chiseler. He cheated no man. He spent freely, though he sometimes spent money he had not made. Not yet. But if the gentleman creditor would just be patient, the prospects for repayment were favorable. Eftsoons, my good man, eftsoons. The check is in the mail.


If Martin took more interest in public affairs than he did in the mere accumulation of material wealth, he did not submit to the biblical injunction and take what he had and give to the poor. Like other striving Maryland men, he bought properties confiscated during the Revolution: four lots at 2,360 pounds from the estate of an English merchant in April 1781; and with three other investors, including Samuel Chase, he bought three lots that had been seized from the Principio Company, absentee British landlords. Expropriating the expropriators, you might say. Of the 3,150 pounds he had invested in confiscated property, almost 600 pounds remained unpaid to the state treasury as of 1788.24


Martin, Chase, William Paca, and other Anti-Federalist speculators in confiscated land were often found on the paper money side of financial debates in Maryland in the mid-1780s, a fact seized upon by critics to establish that they, like virtually every other public figure, may have voted on occasion in self-interest. The debtors primarily owed British creditors and the tax collector—unsympathetic and, by some revolutionary reckonings, illegitimate dunners. Petitioners from rural areas entreated the governor to “mitigate the rigors of tax collection.”25 Maryland courts were clogged with debt suits; sheriffs and taxmen cut their confiscatory swath through the distressed farmlands of the state.


As the economy slumped in the mid-1780s, the yeomanry—as well as lawyers who had speculated none too shrewdly in real estate, such as Samuel Chase—demanded state issuance of cheap paper money by which these dubious debts might be retired. Even in Maryland, by reputation oligarchic rather than populist, popular resistance grew to writ and vendue. In best American fashion, the resistance blended the communal and the libertarian. Neighbors packed public auctions of property seized for nonpayment of taxes. Officers who aided in the confiscation of private property were threatened; tax collectors slept uneasily. The redemption songs of the Shaysites were borne on the night wind.


The Maryland House of Delegates and Senate were at protracted loggerheads over the issuance of paper money and the treatment of debtors. This wrangling was part of the reason why the leaders of the pro–and anti–paper money factions declined appointment to the Philadelphia convention of 1787. Which opened the door to Luther Martin.





The delegates did not gather in Philadelphia with a license to simply rip up the Articles of Confederation and start anew. The pertinent comma-tose congressional resolution of February 21, 1787, read: “Resolved that in the opinion of Congress it is expedient that on the second Monday in May next a Convention of delegates who shall have been appointed by the several states be held at Philadelphia for the sole and express purpose of revising the Articles of Confederation (my emphasis) and reporting to Congress and the several legislatures such alterations and provisions therein as shall when agreed to in Congress and confirmed by the states render the federal constitution adequate to the exigencies of Government & the preservation of the Union.”26


In his elegant dissection Our Enemy, the State (1935), Albert Jay Nock terms the convention “a coup d’Etat, organized by methods which if employed in any other field than that of politics, would be put down at once as not only daring, but unscrupulous and dishonourable.” With Beardian boldness, Nock charges the Founders with “simply tossing the Articles of Confederation into the wastebasket, and drafting a constitution de novo, with the audacious provision that it should go into effect when ratified by nine units instead of all thirteen.”27


The Articles, drawn up and debated in Congress during the Revolutionary dawn of 1776–77, linked the thirteen states in “a firm league of friendship” to secure their liberties and the common defense.28 The powers of this confederacy—the United States of America—were strictly limited, for the authors knew that “men in power naturally lusted for more power and that restraints must be put on officeholders or the liberties of the people would inevitably suffer.”29


The states entered the confederation as perfect equals: each possessed a single vote in Congress, though their delegations might consist of between two and seven members. Significant legislation required a supermajority of nine votes; amendments required a unanimous thirteen. No person could serve in Congress for more than three years in any six-year period. Members could also be recalled at the pleasure of the states. The confederacy had not the power to regulate commerce or prohibit Rhode Island from issuing paper money or levy direct taxes on New Yorkers or any of a thousand other acts that the union would ultimately commit.


The Articles were rescued from ignominy and obscurity in the 1940s by University of Wisconsin colonial historian Merrill Jensen, a South Dakota farmboy whose populist sympathies and belief that “above all, the Revolution itself was a revolt against centralization of political authority” disposed him to view kindly the Articles of Confederation.30


“[T]he constitution which the radicals created, the Articles of Confederation, was a constitutional expression of the philosophy of the Declaration of Independence,” wrote Merrill Jensen. It was libertarian in its suspicion of state power and decentralist in its preference for dispersed, localized governance. It was based in the “belief that democracy was possible only within fairly small political units whose electorate had a direct check upon the officers of government.”31


In the social-studies textbook story of America, the Articles are written off as a failure. They were too mild by half, inadequately cohesive, comically unable to raise money from selfish states. As Merrill Jensen writes:




The Articles of Confederation have been assigned one of the most inglorious roles in American history. They have been treated as the product of ignorance and inexperience and the parent of chaos; hence the necessity for a new constitution in 1787 to save the country from ruin. In so interpreting the first constitution of the United States and the history of the country during its existence, historians have accepted a tradition established by the Federalist Party. They have not stopped to consider that the Federalist Party was organized to destroy a constitution embodying ideals of self-government and economic practice that were naturally abhorrent to those elements in American society of which that party was the political expression.32





The competency of the Articles is beyond the scope of this book; suffice to say that Jensen had impressive company in the ranks of its defenders. The view in 1788 of South Carolina Anti-Federalist Rawlins Lowndes that the Articles were “a most excellent constitution… sent like a blessing from Heaven” and had “given to us the enviable blessings of liberty and independence” was shared by many of his coevals.33


Patrick Henry, among others, denied that the Articles needed an overhaul. Virginians, he said, were not “dissatisifed” with the confederation. They went about their daily business unaware of the alleged grievous faults of their lenient, gossamer-light government: “The middle and lower ranks of people have not those illuminated ideas which the well-born are so happily possessed of; they cannot so readily perceive latent objects. The microscopic eyes of modern statesmen”—calling Mr. Madison—“can see abundance of defects in old systems; and their illuminated imaginations discover the necessity of a change.”34


James Madison, anticipating the Philadelphia convention, complained to Edmund Randolph on February 25, 1787, “Our situation is becoming every day more and more critical. No money comes into the federal treasury; no respect is paid to the federal authority.” Leading men, he says, are speaking of monarchy; others envision a partition into “two or more confederacies.”35 It was time to crack the whip on the recalcitrant states.


The stakes, at least as conceived by centripetally inclined historians such as the influential John Fiske, were huge. Would the thirteen states combine under a unitary system to form a “single powerful and pacific nation” or would power be “parcelled out among forty or fifty small communities, wasting their strength and lowering their moral tone by perpetual warfare, like the states of ancient Greece, or by perpetual preparation for warfare, like the nations of modern Europe.”36 Not that Fiske was taking sides, you see.


The equality of state suffrage under the Articles was an obstacle to those who dreamt of assertive nationalism. Undisturbed, it may well have led to a union of smaller, fissioned states, for as Peter S. Onuf points out, “because of equal state voting under the Articles, the large states would not sacrifice any political advantage by becoming smaller; on the contrary, assuming some harmony of interest within its original boundaries, the division of a large state into two or more states would increase its effective voting strength.”37 Upper New York, New York City, West Massachusetts, Upcountry Carolina—oh, the states we might have had.


Martin’s Maryland was the last state to ratify the Articles, largely because as a “landless state”—unlike her neighbor Virginia, which had collops and wattles and dewlaps of claimed land—she wished to grant Congress power over the states’ western boundaries. The Articles, in providing that “no State shall be deprived of territory for the benefit of the United States,” seemed to acknowledge the claims of Virginia and other land-greedy states to vast tracts west of the Appalachians, even to the Pacific Ocean. These ultramontane territories, insisted the representatives of Maryland, Delaware, and New Jersey, ought to be the common property of the states that fought and won the Revolution.


Maryland did not assent to the Articles until March 1781, after Congress had resolved that new states, equal in rights to the original thirteen, were to be carved out of the lands of the west. Of her obstinate refusal to ratify, New Hampshire Continental Congress delegate William Whipple wrote that “there now only remains Maryland who you know has seldom done anything with a good Grace. She has always been a froward hussey.”38 The hussey suspected the intentions of the cavalier next door: Virginia, she thought, would replenish, again and again, its treasury through sales of her limitless acreage, “lessen her taxes” with the proceeds, and attract settlers from higher-tax neighbors such as Maryland.39


Sometimes froward, not forward, is the wisest course.


Six years later, the conspicuous honor of being chosen a delegate to the Philadelphia convention seems to have escaped the notice of many prominent Maryland men. Samuel Chase and William Paca removed themselves from consideration early. Charles Carroll of Carrollton, a Roman Catholic, a Federalist, and the wealthiest man and biggest slaveowner in Maryland, refused the honor. A quintet was finally selected in April, but only one of the chosen, Baltimore physician and Federalist James McHenry, accepted. On May 22, the legislature filled out the delegation with four replacements: John Francis Mercer, only twenty-eight, who had studied law with Jefferson and who would usually vote but not vocalize with Martin; the prepositionally named Daniel of St. Thomas Jenifer, erstwhile agent for the Lords Baltimore, proprietors of the colony of Maryland; Daniel Carroll, cousin of Charles and political kindred, too: and Luther Martin. It was a delegation of middling reputation.


There is some irony in the fact that Maryland, by reputation one of the most aristocratic and least democratic states, a place name redolent not of Minutemen but of coxcomb barons, dispatched the single most radical delegate to Philadelphia.


Property qualifications restricted the franchise as well as eligibility to hold public office; Maryland state senators were chosen by an electoral college, an arrangement praised by Madison in Federalist 63. These antidemocratic features combined “to safeguard property rights and the interests of the upper economic and social class from any attack whatsoever,” wrote historian Philip A. Crowl.40


Here as elsewhere, the country party, centered in the lower house, the House of Delegates, had been the party of revolution, of self-government, against the peruke-topped fops and lords manqué of the Senate. Maryland boasted, by general agreement, the finest bar in the colonies and a “litigious spirit.”41 Her litigators lit the lamp of independence and liberty.


First among equals in the country party was Samuel Chase, Annapolis lawyer, Declaration signatory, and paper-money advocate. Few men were pococurante about Samuel Chase. Son of a Catholic-baiting Church of England priest, avaricious speculator ever alert to the main chance or even a minor one, coarse social climber sensitive to slights from the gentry, Chase was disprized in gentlemanly circles. If he was not quite a crook, he did have a knack for promoting legislation from which he would benefit handsomely. Yet as one contemporary wrote: “vile as Chase has been held by most of the better kind of his fellow Citizens, he has been the mover of almost every thing, this State has to boast of. Strange inconsistent man!”42


He was a patriot firebrand, an early, vocal, and brave advocate of American independence. Much less radical than his reputation, he sought strict property qualifications for suffrage, longer terms, and more appointive offices. He wanted to be a grandee. But like Luther Martin, he lived habitually beyond his means, investing heavily in confiscated Tory property. Charles Carroll of Carrollton called him “the most prostitute scoundrel, who ever existed.”43 In 1778, he was accused—plausibly, but without the presence of a smoking gun—of passing inside information from Congress to his partners so that they might buy hugely in wheat and flour in anticipation of a large purchase thereof by the commissary general. Alexander Hamilton, writing as “Publius” of Poughkeepsie in 1778, damned Chase as “a traitor of the worst and most dangerous kind,” a man to be “immortalised in infamy.… The love of money and the love of power are the predominating ingredients of [his] mind.”44 And yet, as we shall see, Chase—patriot and plunger—was to be a cause célèbre of the Hamiltonian Federalists a quarter-century later.


Chase’s absence from the Maryland delegation put the ball in Luther Martin’s hands. He was not afraid to shoot.


Chase and the other men who ought to have been the leaders of what we might call the libertarian decentralist party were not in Philadelphia: Patrick Henry had refused to come, saying that he “smelt a rat.”45 Richard Henry Lee begged off for reasons of health. Sam Adams was back in Massachusetts. Willie Jones of North Carolina said he was too busy. Thomas Jefferson was in France. New York’s George Clinton sent Robert Yates and John Lansing in his stead. Rhode Island, proud and obstinate and Anti-Federal as all hell, if not all providence, never did send delegates: as its general assembly informed Congress, little Rhodey was acting upon “that great principle which hath ever been the characteristic of this state, the love of true constitutional liberty, and the fear we have of making innovations on the rights and liberties of the citizens at large.”46 And so it fell to Luther Martin, the brash young parvenu, the prolix toper, the man who would not shut up, to make the case against the Constitution. And he did so with a power and cogency that no one would ever bother to equal. He lacked the prestige and pull of the aforementioned men, but he had guts in abundance.


The average age of the fifty-five delegates to the Philadelphia convention was forty-two, which put Martin in the younger set. About three-quarters had served in Congress (Martin had been elected by the Maryland legislature to serve in Congress in 1785, though he never sat with the body); thirty-four were lawyers. Important hotbeds of localist and libertarian passion—the western sections of Massachusetts and Pennsylvania, all of Rhode Island—were, fatefully, unrepresented.


Attendance was desultory. Perhaps thirty members were present on a typical day. Sessions ran every day but Sunday from ten forenoon till three or four in the afternoon. On Monday, May 14, the day fixed for the convention’s opening, “a small number only had assembled,”47 according to Madison, so the kickoff was pushed back till Friday, May 25, on which day majorities of seven delegations were present at Independence Hall. George Washington of Virginia was unanimously elected chairman. He would say little within the convention proper, but his conviction, as expressed in an August 1786 letter to John Jay, would carry the day: “I do not conceive we can exist long as a nation without having lodged somewhere a power, which will pervade the whole Union in as energetic a manner, as the authority of the State Governments extends over the several States.”48


(Although Martin’s contempt for the more abstract theorizers of the Federalist faction he barely bothered to hide, he always revered Washington. Even in the heat of the ratification battles he declared, “The name of Washington is far above my praise.”)49


Rules were adopted on the following Monday and Tuesday, among them this injunction to silence: “That nothing spoken in the House be printed, or otherwise published or communicated without leave.”50 The deliberations were to be secret, shielded from the prying eyes of the citizenry. Armed sentries barred admission to the rabblement. What happens in Philadelphia stays in Philadelphia. Statesmanship, or so the conceit had it, is best practiced in a cloister.


Luther Martin, who would not arrive for another fortnight, denied that seclusion was good policy. ’Twas a foul spirit indeed that “caused our doors to be shut, our proceedings to be kept secret,—our journals to be locked up,—and every avenue, as far as possible, to be shut to public information.”51 Jefferson, writing from Paris, also bemoaned “so abominable a precedent as that of tying up the tongues of their members.”52 (Jefferson and Martin would come to loathe each other. Jefferson accused Martin’s father-in-law, Captain Michael Cresap, of murdering the family of an Indian chief named Logan. Martin, dutiful son-in-law, took to his meal ticket’s defense, and the feud was on. Of such slights and piques is history made. Jefferson tagged Martin with an enduring nickname when he called him an “unprincipled and imprudent federal bull-dog.”53 For his part, Martin had no greater insult in his quiver than to say that a man was “as great a scoundrel as Tom Jefferson.”)54


It took a couple of weeks for the lay of the land to reveal itself. Martin was later to tell the Maryland legislature that the convention was divided into three factions: “one were for abolishing all the State Governments; another for such a Government as would give an influence to particular States—and a third party were truly Federal,”55 seeking ways to shore up the modest weaknesses of the Articles whilst protecting liberty and guarding against the malign designs of the other two. The first, and smallest, faction, had as its dissembling paragon Alexander Hamilton of New York. The second, which in eventual league with the archcentralists would dominate the convention, was Virginia-based, with James Madison at its head. The third, the beleaguered patriots of ’76, gathered around Martin and the plan advanced by his Princeton classmate, William Paterson of New Jersey.


The delegates misreflected public attitudes, at least judging by the closeness of many of the state conventions that later ratified the Constitution. William H. Riker and Evelyn Fink have estimated that nationally the electorate was split 50–46 in favor of the Constitution, which “called for a more centralized government than the median voter would have preferred.” But the conclave that produced the charter was lopsidedly nationalist. Those favoring quasi-monarchic measures (a lifetime term for the president) or the outright abolition of the states were as numerous, if not more so, than those representing the localist, decentralist, libertarian tradition that would be identified with (the pre- and postpresidential) Thomas Jefferson. As Riker marveled, “The ideological homogeneity of the convention is astonishing.”56


The consolidationists took the initiative. On May 29, dithering frontman Edmund Randolph introduced the Virginia Plan—the template upon which the counterrevolution of 1787 was based. “The plan was undoubtedly written by Madison,” wrote Irving Brant, the primary biographer of the diminutive Sage of Montpelier.57 Brant is a fierce and able partisan for his man, and in this assertion he is no doubt correct.


Edmund Randolph was the suave Virginia governor of whom Max Farrand wrote, “As a leader he was wanting in decision, as a figurehead he was splendid.”58 Curiously, Randolph would later refuse to sign the document, explaining—in a letter that even its author conceded to be “tedious”—that he wished the state conventions to suggest amendments which might be taken up by a second General Convention. He objected, particularly, to the equality of suffrage in the Senate and the extensive grant of powers to the president.59 Yet he turned coat once more and helped shepherd the Constitution’s passage through the Virginia ratification convention of June 1788.


The Randolph-Madison Virginia Plan provided for a bicameral national legislature, with representation in each house reflecting a state’s population or its contributions to the national treasury. The first house was elected by the people of the states; the second was chosen by the first, from a list of candidates submitted by the state legislatures. A single-headed executive and a national judiciary consisting of superior and inferior tribunals were also to be created; an admixture of these two branches formed a “Council of revision” to review acts of the legislature. The plan was a lineation, full of blanks and lacunae to be filled in later, but it was a working document for the counterrevolution.


The principle of equal suffrage, cornerstone of the Articles, had been discarded. In the Randolph-Madison Senate, three states (Virginia, Pennsylvania, Massachusetts) would supply thirteen of the twenty-eight members.
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