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MORE PRAISE FOR WILLIAM PERRY PENDLEY’S


WARRIORS FOR THE WEST


“Outdoorsmen must read Warriors for the West to see how enviro-wackos are trying to turn Americans into disconnected city punks. If they had their way, Bobby Unser would have gone to prison, John Shuler, who killed a grizzly bear in self-defense, would have lost his ranch, and my friend Kathy Stupak-Thrall couldn’t put a boat out on her lake.”

—Ted Nugent 
Guitarist, outdoorsman, and bestselling author of God, Guns, & Rock ’n’ Roll


 



 



“Defenders of religious liberty will be stunned to learn, as Warriors for the West reveals, that, while the federal courts use the Establishment Clause to ban almost any hint of Judeo-Christian religion in the ‘public square,’ they have upheld the right of American Indian religious practitioners to demand and federal agencies to order the closure of public and private land that is ‘sacred’ to pantheists. This is indeed a call to action.”

—Hugh Hewitt 
Author of Painting the Map Red


 



 



“Those of us who are deeply opposed to race-based public policies celebrated when the Supreme Court’s ruling in Adarand v. Peña came down on June 12, 1995. We read the decision as a heartening—and presumably lasting—blow to the pernicious sorting of Americans on the basis of the color of their skin. But politics often emasculates the high Court’s decisions, and in the last decade, through two administrations, our hopes for a new day have been dashed. That sobering story is just one of many that William Perry Pendley tells in Warriors for the West.”

—Abigail Thernstrom 
Co-author of America in Black and White: One Nation, Indivisible
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DEDICATION

This book and the efforts it represents are dedicated to H. A. “Dave” True, Jr., the “Wyoming Wildcatter.” In his professional career in the energy and agricultural industries, Dave embodied the philosophy that man can develop and use our land’s resources while conserving our land’s beauty and gifts. In his personal life, his passion to see our laws applied justly and with accountability was second only to his passion for good fly fishing and his family. Without Dave, none of the successes of Mountain States Legal Foundation chronicled here would have been possible.
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INTRODUCTION


In War on the West: Government Tyranny on America’s Great Frontier , I set out the details of the attack embarked upon by the Clinton administration and its allies in various radical environmental groups on the ability of westerners to live, work, and play in the American West. On reading my manuscript, my good friend Al Regnery proclaimed, “You ain’t seen nothing yet.” He was right, of course. Clinton’s efforts were not the first; early in his run for the presidency, Jimmy Carter had made an alliance with radical environmental groups and was eager to do their bidding after he was elected.  Although Jimmy Carter was busy scheduling the White House tennis courts and running the economy into the ground, the attack on the West by his appointees was sufficiently strong to engender what was called the Sagebrush Rebellion. When the man who proudly proclaimed, “I am a Sagebrush Rebel,” Ronald Reagan, was elected president, many thought the War on the West was over forever. It had only taken a brief hiatus.

William Jefferson Clinton, his scandals notwithstanding, unleashed his minions, many of whom were on leave from the radical groups that had allied themselves with the Carter administration. Over the eight years that Clinton was in office, he and his appointees were relentless in their efforts. No western issue was too insignificant to draw their attention and an attack. There was one positive aspect of the Clinton administration, however; a grassroots response began, a response that took its leaders and members to Washington, D.C., to confront federal agencies and Congress and, with the aid of nonprofit, public interest law firms, to federal district and appellate courts and, ultimately, the U.S. Supreme Court.

My colleague and ally, Mark R. Levin, in his remarkable work, Men in Black: How the Supreme Court Is Destroying America, provides ample evidence that, all too often, when cases make it to the Supreme Court, the Court gets it wrong, on a host of issues of vital importance to the American people. As much of a problem as that is, and Mark Levin is absolutely right that it is a huge problem, almost a crisis, the greater problem is that for 99 percent of the cases serious enough to merit an appeal to that Court, the nine justices are not the final arbiters. Instead, the court of last resort is a three-judge panel in San Francisco, Denver, or Washington, D.C. In other words, it is not just that the Supreme Court, all too often, makes bad law, but also that scores of appellate court panels, without fear of review and reversal, are doing the very same thing.

Of course, first one must not only get into court, one must stay there. The order of battle for the U.S. Department of Justice increasingly mandates an attack upon the ability of westerners to challenge a government agency’s decision in the first place. Thus, federal lawyers do not file an answer to a complaint; instead, they assert that: the case is not ripe; the court lacks jurisdiction; it’s the wrong court; the plaintiff has failed to exhaust his administrative remedies; or the plaintiff lacks standing—that is, he has not been injured, at least by the agency, and, even if he has been injured, the court is not able to remediate that injury. If a westerner survives those challenges and obtains a ruling on the merits in federal district court, a new team of Justice Department lawyers becomes involved at the appellate level and once again challenges ripeness, jurisdiction, standing, and all the rest. All too often, district court and court of appeals judges are eager to dispense with a case for procedural reasons, which has two positive features from the judges’ point of view: it is quickly done and unlikely to be reversed.

If a litigant survives these procedural challenges and gets to the merits of his case, he is battling: the world’s largest law firm in the U.S. Department of Justice, a powerful adversary in federal agencies to whom time and money is irrelevant and to whose “expertise” the federal courts defer, friend of the court support from the nation’s richly endowed radical environmental and other such groups, and a federal judiciary that became increasingly liberal with eight years of Clinton appointments. Furthermore, the litigant must run a legal gauntlet in which he is disadvantaged by the tendency of appellate judges: not to rock the boat, not to file dissenting opinions, and not to question the decisions of their colleagues by granting further review. Finally, the brass ring of Supreme Court review is an unreachable dream for most litigants. For the lucky few, however, it offers a chance to change their world.

Goodness knows there is an abundance of targets of opportunity. The Clinton administration did not truly end when Bill and Hillary drove off with the White House furniture in January 2001. Over the eight years of their administration, hundreds of their loyalists imbedded themselves in the federal bureaucracy. In addition, the changed culture that took place over those years in agencies like the U.S. Forest Service caused the departure or early retirement of careerists of a different era and orientation. Federal employment always has held more attraction for those left of center; the Clinton era only heightened that reality. Notwithstanding the arrival of George W. Bush and Dick Cheney and their appointees, the change that they brought is only skin deep; scratch the surface in many federal agencies and the careerist who is implementing the Bush agenda likely was put there during the Clinton administration.

Furthermore, the laws that those officials are implementing were written by a Congress that tends to the Left and if not the Left then at least to a political correctness in its legislative enactments that permits a creative bureaucrat or an activist judge to give the laws a left of center spin. Too often Congress, not wishing to offend anyone and wishing to please everyone, leaves its terms and meanings undefined creating an empty vessel into which bureaucrats and judges pour their own views. Then there are the incredibly well-funded, highly motivated, and media-savvy radical groups: they lobby when the legislation is drafted; they exert pressure when the regulations are written; and they sue when the laws and rules are interpreted.

This then is the battlefield onto which Warriors for the West who wish to fight back must enter. The battle is not for the faint of heart, those lacking in commitment to principle, or those in a hurry. Occasionally, it has its rewards. Too often it results in heartbreak. But, for those who love liberty and find truth and inspiration in the vision of the Founding Fathers, it is the only way. Thus, over the last decade or  so, the men and women of these pages have been Warriors for the West, fighting against incredible odds.

They fight environmental laws; bureaucrats who break the law and lawyers who cover for them; racial preferences undertaken in the name of trust responsibilities to American Indians; Clinton’s monument decrees; attacks on logging, mining, and energy development; seizure of private land for public recreation; closure of public and private land as worship sites for American Indian religious practitioners; government’s refusal to abide by the contracts it enters into; government when it becomes a bullying bad neighbor; criminalization of almost all activity in the name of protecting the environment; racial quotas and preferences; racial gerrymandering of voting districts; taking of private property for ostensible public use without just compensation; denial of access to private land contrary to guarantees by lawmakers more than one hundred years ago; and, the newest battles of the day, illegal immigration and restrictions on the ability of Americans to speak out and be heard.

As it is not the destination, but the journey, so these tales are not about victories and defeats but about men and women who, knowing that defeat was likely, undertook the fight anyway because if victory came it would have been worth it, not just for them but for all the others like them. They may not be heroes to everyone, but they are heroes to me.
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CHAPTER 1

FIGHTING THE “PIT BULL OF ENVIRONMENTAL LAWS”


The right to defend one’s property has long been recognized at common law [yet] the Government . . . make[s] it unlawful for [a man] to “harass, harm, [or] pursue” [grizzly bears] when they come to take his [sheep]. [I]f the Government decided (in lieu of the food stamp program) to enact a law barring grocery store owners from “harassing, harming, or pursuing” people who wish to take food off grocery shelves without paying for it, such a law might well be suspect under the Fifth Amendment. For similar reasons, the Endangered Species Act may be suspect....

U.S. SUPREME COURT JUSTICE BYRON WHITE1





It was a dark and stormy night in Dupuyer, Montana, one of the oldest towns along the Rocky Mountain Front Range, just south of the Blackfeet Indian Reservation and Glacier National Park and due east of the Flathead National Forest, the snowcapped peaks of the Flathead Range, and the Great Bear Wilderness.2 On the outskirts of town, John Shuler, who raises sheep for a living, heard a disturbance outside his house. He knew the sound well—it was grizzly bears; they had come to kill and eat his sheep.

Quickly, John Shuler jumped up, grabbed his rifle by the door, and ran out into the darkness. He hurried to the sheep pen where he came  upon three grizzlies. He fired at the bears and they fled, disappearing into the night. Thinking the danger was over, he settled his sheep, which were frightened and cowering under the sheep creep, and turned to go back into his house.

Suddenly, a ferocious grizzly appeared in his path. It rose onto its hind legs, spread its mighty paws, and let out a vicious roar. At that moment, John Shuler was sure of only one thing: if he did not act fast, he was dead. His powerful .375 caliber rifle was quickly at his shoulder; he fired and the bear fell. Just as quickly, however, the grizzly sprang up and vanished into the night. As snow began to fall, John Shuler heard the rattle of his gate. The grizzly had gone over the fence toward the Flathead.

Fearful that the grizzlies would return and that he would lose more sheep to their voracious appetites, John Shuler spent the night awake, his rifle across his lap, and his dog Boone by his side. As the snow deepened outside, he wondered whether he had killed the grizzly. Had it gone off somewhere to die or was it headed toward a neighbor’s property? A wounded grizzly was a danger to everyone. John Shuler knew that, at first light, he had to find the grizzly.

Early the next morning, John Shuler and Boone climbed into his pickup truck and set off in hopes of finding the grizzly bear’s carcass. As they neared where John Shuler thought the carcass might be found, John Shuler let Boone out of the truck and followed behind until Boone disappeared from sight. After waiting a couple of minutes, he began to get anxious and drove to where he had last seen his dog. John Shuler stopped the pickup and called for Boone, but he got no response. He got out of his pickup to stretch his legs and it was then that he spotted Boone on point. Thinking that Boone must be pointing at the carcass of the grizzly bear, John Shuler grabbed his rifle from the pickup and walked toward where Boone was pointing.

Observing nothing in that direction, John Shuler turned toward his pickup and glanced to the northwest. It was then that he spotted  the grizzly bear, only 150 feet away. They locked gazes for an instant and then the grizzly bear charged. Fearing for his life, John Shuler raised his rifle and fired, but missed. As he quickly reloaded and fired again, the bear was only 100 feet away. The bear fell to the ground, then was back on its feet, charging once more. As it came within 50 feet of John Shuler, he fired again. The third shot knocked the grizzly bear to the ground; it skidded and clawed its way into a clump of willows. John Shuler cautiously approached the grizzly bear and, realizing that it was dying, ended its suffering.

When John Shuler got home, he received a call from a wildlife official wondering if he were “having any problems” with grizzly bears. “Yeah,” John Shuler replied, “we got hit last night. I killed a bear.” A few days later, U.S. Fish and Wildlife Service employees arrived at Shuler’s ranch and officially pronounced the bear dead. As John Shuler poured the men hot coffee, he told them his story. While it was not the first time grizzlies had come calling—they had killed eleven sheep and even eaten his wife Carmen’s peaches off their picnic table—it was the first time John Shuler had killed one. He had acted out of necessity, and it never crossed his mind that the federal employees who packed up the grizzly carcass would think any differently. He felt relieved that he had kept the injured bear from causing any further harm and breathed a sigh of relief as he bid the officials goodbye.

It wasn’t goodbye—in fact, he was about to say hello to real problems. The Fish and Wildlife Service charged John Shuler with violating the Endangered Species Act, legislation that protects grizzly bears as “threatened,” and sought a $7,000 fine.3 Although there is a self-defense exception in the Endangered Species Act, under which John Shuler’s actions were exempt, the Fish and Wildlife Service asserted that John Shuler did not act in self-defense.4 John Shuler now needed legal counsel.

Before the matter could go to federal court, it was necessary to obtain what federal law refers to as final agency action, for, although  the Fish and Wildlife Service thought that John Shuler should be fined, the secretary of the U.S. Department of the Interior, to whom the Fish and Wildlife Service reported, had not made a final decision. Yet, even before the secretary made that decision—or it was made in his name—it was necessary to ascertain exactly what happened on John Shuler’s ranch that dark September night. The initial finder of fact and determiner of law would be, as it always is in cases involving the Fish and Wildlife Service and other similar Interior Department agencies, an administrative law judge (ALJ).

The ALJ conducted a two-day hearing in Great Falls; John Shuler testified, as did a number of other witnesses called by John Shuler’s lawyers and the United States, but there was one surprise witness. After John Shuler had killed the grizzly, a state wildlife official met with him to discuss sharing the cost of an electric fence to prevent grizzly predation of his sheep and to eliminate any need for John Shuler, in self-defense, to kill another grizzly. Eventually John Shuler agreed to his $1,500 share of the cost and installed the fence, as federal and state wildlife agencies had requested. It came as a surprise, therefore, that the man was called as a witness.

This surprise witness testified that John Shuler was “glad he killed the grizzly,”5 but his testimony had no impact on the ALJ’s ruling, which was issued some months later.6 In his factual findings, the ALJ ruled favorably that, on the night of the killing, John Shuler was in reasonable fear of death or serious bodily injury—the test for validating a self-defense claim.7 So far, so good, John Shuler’s lawyers thought, as they read the ALJ’s opinion; John Shuler will win. It was quite unexpected then, that the ALJ ruled, as a “matter of law,” that John Shuler had no legal right to go outside because, by doing so, he was placing himself in the “zone of imminent danger.”8 John Shuler was ordered to pay a fine of $4,000.9 It was a stunning ruling that disregarded a freedom westerners had enjoyed ever since homesteaders  first came west: the right to arm themselves and go freely about their private property.10 John Shuler appealed.

John Shuler’s appeal was to the Ad Hoc Board of Appeals with the U.S. Department of the Interior in Washington, D.C., whose decisions constitute the final agency action necessary for an injured party to proceed to federal court. Briefs were filed by attorneys for John Shuler and the Fish and Wildlife Service. The two-member panel took its time; three years after briefing was completed, the panel ruled.11


John Shuler was correct, concluded the panel. He had the right both to arm himself and to go outside into his yard. The ALJ’s decision in that regard was in error. Nonetheless, ruled the panel, John Shuler could not claim self-defense because he was legally at fault in another respect. The panel concluded that, because John Shuler had taken his dog Boone with him, and, because Boone had gone on point when Boone saw the grizzly, Boone had provoked the grizzly. Since the law is quite clear that anyone who provokes a situation that gives rise to a self-defense claim or escalates that confrontation may not claim self-defense, the panel held that John Shuler was liable under the Endangered Species Act and was required to pay a fine of $5,000!12 At least, John Shuler’s lawyers reassured him, there is a final decision from the United States that could be taken to federal court.

John Shuler filed a lawsuit in Montana federal district court challenging the fine levied against him and the constitutionality of assessing a $5,000 fine without providing him a right to a trial by jury.13 Based on the factual record established before the ALJ and the Ad Hoc Board, briefs were filed and arguments held. Finally, the district court ruled that John Shuler had acted in self-defense and had not violated the Endangered Species Act. At last John and Carmen Shuler were out from under the fine that the Fish and Wildlife Service had sought to impose; they could go about their lives.

That certainly was good news; however, the bad news was that it had taken John Shuler and his attorneys eight years to win. Moreover, the value of the free legal services that John Shuler had received exceeded $225,000. Because federal law authorizes a court to order a federal agency to pay a person’s attorneys’ fees when he prevails and the federal government’s position is “not substantially justified,” John Shuler’s attorneys asked to be paid. Amazingly, the district court ruled that the Fish and Wildlife Service had been “substantially justified” in the legal actions it had taken against John Shuler.14 That ruling was appealed to the U.S. Court of Appeals for the Ninth Circuit. In his appeal, John Shuler asked, rhetorically, which of the positions taken by the Fish and Wildlife Service over the eight years of its persecution of him had been “substantially justified”:
• Shuler had not acted in self-defense when he shot the grizzly the night it attacked him;

• Shuler had not acted in self-defense when he shot the grizzly the next morning when it attacked him;

• Shuler could not claim self-defense because he was at fault for going outside, the “zone of imminent danger”;

• Shuler could not claim self-defense because he was at fault for allowing his dog Boone to provoke the bear by going on point;

• Grizzlies are entitled to a higher standard of self-defense than are humans because grizzlies are not capable of sapient thought.





John Shuler believed that only the Fish and Wildlife Service’s attempt to determine the facts before the ALJ was “substantially justified”; every other legal stratagem pursued by the Fish and Wildlife Service had no legal basis whatsoever. Nonetheless, the Ninth Circuit ruled that John Shuler’s lawyers were owed nothing.15


Oddly, John Shuler’s victory was not a defeat for the Fish and Wildlife Service. The Fish and Wildlife Service had demonstrated to everyone in grizzly-bear country that it would aggressively prosecute anyone who killed a grizzly bear in self-defense. It also sent a message that such persecution would be incredibly time consuming—requiring at least eight years! Finally, it put all on notice that the cost of defending against Fish and Wildlife Service prosecution would be costly—$225,000 or more—and that anyone who killed a grizzly bear in self-defense would be better off just paying the fine. The message does not simply affect the decisions people make after they act to save their lives during a grizzly-bear attack; it affects what they do in life-and-death situations, which is what the Fish and Wildlife Service intended.

In October 1998, Pat vanVleet from Evanston, Wyoming, went hunting near Dubois, Wyoming.16 Suddenly, he heard the sound that everyone in grizzly-bear country fears: the sound of a grizzly charging. He looked up, saw the grizzly, and, armed with a powerful hunting rifle, did an amazing thing. He laid his rifle down, took a can of pepper spray off his belt, and stood at the ready. When the grizzly got to him, Pat vanVleet let the bear have it with the pepper spray. The grizzly stopped, took a big whiff, and then charged through the mist.

The grizzly clamped his jaws tight on Pat vanVleet’s stomach, catching his belt and large belt buckle, and started flinging him around. Suddenly, a shot rang out and the grizzly fell dead. Pat vanVleet’s hunting partner had come running and fired a lucky and lifesaving shot, but his friend was badly hurt. From his hospital bed, Pat told reporters in Jackson, Wyoming, “I wanted to do the right thing . . . I didn’t want to lose my hunting license so I put my rifle down.”

Months later, after he had recovered, he was asked if he had really said what the newspaper quoted him as saying. He verified his remarks. When asked why he had done such a brave and perhaps  foolhardy thing, he responded, “I had heard about John Shuler and I did not want to happen to me what had happened to him.”17 What an amazing admission; a man facing a charge from the most dangerous animal in North America fears his government more than he fears the attacking grizzly. The Fish and Wildlife Service must be very proud. No wonder that John Shuler soon became and remains the poster boy for Endangered Species Act reform.




THE PIT BULL OF ENVIRONMENTAL LAWS18 

The Endangered Species Act has many flaws, all of them well documented. To begin with, many of the species are not truly endangered, the critical habitat set aside for them is unnecessary, and, furthermore, the Endangered Species Act is not saving anything.19 Perhaps its greatest defect, however, is that, notwithstanding the perception of the vast majority of the American people, the decisions made by federal employees who implement the act are not made on the basis of science—let alone good science.20 No wonder efforts have been underway for many years to reform the statute to rectify these and many other deficiencies. Sadly, those efforts have gone nowhere because most members of Congress represent urban districts unaffected by the draconian impact of the Endangered Species Act. For those representatives, voting against reform, the stance that radical environmental groups demand, is a cheap and easy environmental vote. While their constituents enjoy the benefit of believing they are saving species, westerners bear the burden imposed by the Endangered Species Act, so they fight on!

It is often a very frustrating fight, due in part to the failure of federal agencies to play by the rules, the difficulty of challenging illegal agency actions, and the preferential treatment accorded federal employees.21 The case of Lin Drake of Cedar City, Utah, provides an example.

In 1995, the U.S. Supreme Court issued a ruling on the Endangered Species Act in Babbitt v. Sweet Home Chapter of Communities for a Great Oregon.22 In large part the ruling favored the Fish and Wildlife Service; however, one aspect of the decision was helpful to landowners. The Court ruled that property owners could not be fined for disturbing habitat unless the Fish and Wildlife Service could demonstrate that, by disturbing habitat, the person charged with a violation actually harms or kills a protected species.23 As a result, a person who plows the proverbial north 40 and does not actually harm or kill a species may not be charged under the Endangered Species Act simply because the agency says that the land he plowed is habitat.

Lin Drake owns land in Cedar City, just off Interstate 15 some sixty miles north of St. George and the Utah-Arizona state line, which he uses for agricultural purposes as well as for housing developments. Aware that there exist in the Cedar City area prairie dogs protected under the Endangered Species Act, Lin Drake consulted with Fish and Wildlife Service employees regarding whether any of those prairie dogs were upon his property. In fact, Lin Drake went farther; he hired an expert to advise him as to whether he could develop his property. On more than one occasion, Lin Drake walked his land with various Fish and Wildlife Service employees; during those visits no one discovered any evidence that the protected prairie dogs were there. Moreover, Lin Drake was told the same thing by his expert. As a result, Lin Drake plowed his property for planting. Almost immediately, the Fish and Wildlife Service charged him with disturbing habitat and fined him $15,000.

Before an ALJ, Lin Drake argued that there were no prairie dogs on his property and that, without evidence that prairie dogs were actually harmed or killed, the Fish and Wildlife Service could not fine him for disturbing habitat. The ALJ ruled that there was no need for Fish and Wildlife Service employees to produce evidence of harmed  or killed prairie dogs—they asserted that they were reluctant to recover the dead prairie dogs that they believed existed because doing so would disturb the living prairie dogs—because those employees had testified that the prairie dogs had been on Drake’s property and they were no longer there.24 Furthermore, ruled the ALJ, federal employees were to be believed in cases such as this because, after all, they are merely doing their jobs and have no reason to lie.25 Federal officials, lawyers, and bureaucrats at the U.S. Department of the Interior were so excited about the ALJ’s panegyric that they took the very unusual step of publishing the opinion in Interior Decisions.26 Not surprisingly, the Interior Board of Land Appeals (IBLA) upheld the ALJ’s ruling.27


Thus, notwithstanding the Supreme Court’s ruling, the Fish and Wildlife Service, at least as to Lin Drake in southern Utah, believes it has no obligation to demonstrate that a person who disturbs habitat has harmed or killed a protected species. Unless and until a court of appeals, or maybe even the U.S. Supreme Court, rules that the Fish and Wildlife Service must obey the rules, it will do as it pleases.

The Fish and Wildlife Service similarly plays fast and loose with the requirements for listing a species for protection under the Endangered Species Act. In May 1998, the agency, in response to the demands of environmental groups, listed the Preble’s Meadow Jumping Mouse (PMJM) for Endangered Species Act protection, declaring that it was found only along the Rocky Mountain Front Range from Colorado Springs, Colorado, to Casper, Wyoming.28 Skeptics quickly noted how very convenient the listing was given complaints by radical environmental groups about “uncontrolled growth” on Colorado’s Front Range. Some went so far as to assert that, just as those groups had discovered the Northern Spotted Owl in the Pacific Northwest, which they then used as a weapon to kill logging in the region, so the groups had discovered the PMJM, which would be used to put the  brakes on growth in two of the ten fastest growing counties in the country, Colorado’s Douglas and Elbert Counties.29


Soon Fish and Wildlife Service employees and environmental groups were out in force demanding that every land use be halted until provisions could be made to ensure the survival of the PMJM. Small farmers in Wyoming’s Wheatland Irrigation District were told they could not burn their ditches, which they must do in the early spring to prepare for planting; rural counties in Wyoming and Colorado were told that they had to come up with expensive plans for protecting the PMJM’s habitat; elderly ranchers were told they could not subdivide their property; state highway projects, including a bridge at a dangerous intersection near Fort Collins, Colorado, were put on hold until the safety of the PMJM could be guaranteed; and millions of dollars worth of property, in the midst of planned communities, was set aside for the PMJM.

One of the people harmed was Robert B. Hoff of El Paso County, Colorado. A real estate developer, Mr. Hoff smelled a rat, not a mouse, in the sweetheart deal between the Fish and Wildlife Service and the environmental groups. In July 1999, Mr. Hoff filed a petition to delist the PMJM asserting that the evidence used by the Fish and Wildlife Service to list the PMJM was no evidence at all and presenting substantial scientific and commercial information and analysis himself.

The Endangered Species Act requires that the Fish and Wildlife Service make a preliminary determination about any such petition within ninety days and an additional determination within twelve months. Nonetheless, over the next four years, the Fish and Wildlife Service took no action on Mr. Hoff’s petition. In fact, in response to Mr. Hoff’s frequent written requests that the agency obey the law and act on his petition, he was advised that the agency could not take action “any time in the near future” because it was developing a recovery plan for the PMJM.30 Mr. Hoff responded that, if the Fish and Wildlife Service would delist the PMJM as he requested, there would  be no need for a recovery plan. Finally, in June 2003, Mr. Hoff sued the agency. Six months later, the Fish and Wildlife Service confessed error and paid Mr. Hoff for his attorneys’ fees.31


Shortly before Mr. Hoff settled his case, Mountain States Legal Foundation filed a lawsuit against Secretary of the Interior Gale A. Norton asserting that the listing of the PMJM was not based, as the law requires, on the “best scientific and commercial data available” given that one of the Fish and Wildlife Service’s own contractors had advised the agency, in 1992, that there were no baseline data for the species. Another expert pointed out that the agency had been unable to locate the species or to identify its habitat. Yet another expert noted that the agency was using, not primary sources, as required by law, but secondary sources. Plus, none of the agency’s data had been subjected to peer review. Furthermore, the agency had failed to review the listing of the PMJM, which is required every five years, despite acquisition of new data by people using Fish and Wildlife Service permits. Finally, the lawsuit charged, the agency’s designation of 57,446 acres of critical habitat along 657 miles of rivers and streams was illegal because the data used for the designation were inadequate and unreliable and the area was defined so vaguely that the burden of determining habitat was imposed illegally upon landowners.32


Within a matter of weeks of the filing of the lawsuit, the Fish and Wildlife Service asked the federal district court to suspend the case while it considered removing the PMJM from the list.33 In January 2005, after its PMJM expert recanted, the Fish and Wildlife Service announced plans to delist the PMJM.34





HE WHO OWNS THE GOLD MAKES THE RULES 

The apparent victory over the illegal and unsupportable listing of the PMJM is a rare victory that demonstrates why those who oppose the  abuse of the Endangered Species Act by avaricious bureaucrats and radical groups keep up their battles. How difficult those battles can be, not substantively, but procedurally, is evident from a legal battle over the Endangered Species Act in northern Montana.

Phillips County, in north-central Montana along the Canadian border, contains miles of sparse scrub grass, low native plants, gravel, and rocks. Hostile and forbidding, bitterly cold in the winter and aridly hot in the summer, it contains mountain lions, coyotes, rattlesnakes, antelope, deer, and black-tailed prairie dogs. The people, about one person per square mile, are outnumbered by the prairie dogs.35


Gary Marbut and Dr. Philip Barney, with fellow Montanans, formed a club to promote firearms safety and to engage in an activity as old as mankind’s first encounter with the land of Phillips County: hunting. That land is primarily federal land, managed by the Bureau of Land Management of the U.S. Department of the Interior. Since its creation, the Interior Department has kept those lands open to the shooting of unregulated wildlife, such as prairie dogs, one of the few recreational activities in this desolate region.

The Federal Land Policy and Management Act (FLPMA) requires federal agencies to develop plans setting forth the manner in which federal land are to be managed, which must involve active, public participation. In 1994, the Bureau of Land Management developed such a plan, the Judith Valley Phillips Resource Management Plan or JVP RMP, for the 2.8 million acres under its control in Phillips, Fergus, Petroleum, Judith Basin, Valley, and southern Chouteau Counties. A portion of the 2.8 million acres covered by the JVP RMP lies within Phillips County and includes 20,000 acres of land referred to as the 40 Complex. Under the JVP RMP, approved by the Bureau of Land Management in 1994 after extensive public participation, Messrs. Marbut and Barney and their fellow Montanans could use the public land of  the 40 Complex for hiking, camping, hunting, and the recreational shooting of unregulated wildlife.

Meanwhile, the Fish and Wildlife Service decided to introduce a minimum of twenty surplus black-footed ferrets in 1994, and annually thereafter for two to four years, into north-central Montana, including the 40 Complex. The agency also announced that the ferrets would continue to be protected under the Endangered Species Act. A short time later, without notice or opportunity for public comment, the Bureau of Land Management closed the public land in the 40 Complex to the “discharge or use of firearms” to “protect habitat for the reintroduction of the black-footed ferrets.” Violations of the closure order would result in “a fine not to exceed $1,000 and/or imprisonment not-to-exceed 12 months.” Since issuance of the closure order, Messrs. Marbut and Barney and their fellow Montanans have been denied the ability to engage in an activity allowed by the JVP RMP: the recreational shooting of unregulated wildlife.

The federal government is not seeking to protect the prairie dogs because they are listed under the Endangered Species Act; prairie dogs in Montana are not listed. Nor is the federal government seeking to prevent the shooting of ferrets, which are protected by the Act; there is no danger of that. What the government is seeking to save are the prairie dogs so that the ferrets may invade their homes and eat them. “The prairie dog colony provides prey base and habitat for the survival of the ferrets”36 and “[b]lack-footed ferrets depend almost exclusively on prairie dogs and prairie dog towns for food and shelter.”37


The natural extension of this interpretation of the Endangered Species Act is mind-boggling: any plant or animal could be placed off limits under the Act because it is used, as food or shelter, by a plant or animal protected by the Act! However, that big picture issue is not what concerns Messrs. Marbut and Barney and their fellow Montanans; they simply want the government to obey the law so that they  may go hunting again. As a result, in September 2001, they filed a lawsuit contending that the federal agencies had violated federal law.

In the meantime, the Fish and Wildlife Service convinced the Montana state legislature to remove the area from the unregulated hunting of wildlife. As a result, the Bureau of Land Management lifted its closure order and moved to dismiss, as moot, the lawsuit filed by the Montana hunting enthusiasts. The hunters’ lawyers argued that the case was not moot because the federal government asserted that it could issue a similar closure order at any time. Moreover, the Supreme Court has held that the voluntary cessation of illegal activity does not cause a case to be moot; instead, the court hearing the matter must complete its consideration of the case and issue a final order.38 Nonetheless, nearly two years later, the District of Columbia federal district court dismissed the case as moot.39


The hunters appealed to the U.S. Court of Appeals for the District of Columbia, arguing that, because federal lawyers adamantly maintained that federal agencies had the right to engage in the illegal land closure challenged by the hunters and could engage in that illegal conduct at any time in the future regarding the Montana land or land anywhere in the West, the case was not moot and a ruling on the legality of the closure order must be issued. The three-judge panel rejected that appeal ruling, incredibly, that while the standard for mootness cited by the hunters does apply against private individuals and entities, it does not apply against the federal government!40


If Supreme Court rulings regarding important issues like preventing a court from denying an injured party his day in court do not apply against the federal government, from what else is the federal government exempt?41 Apparently, Congress is exempt from the U.S. Constitution and, in particular, its Commerce Clause.

As every high school student used to know, the federal government is one of enumerated powers, all other powers being reserved to the  states.42 One of those enumerated powers is the Commerce Clause, the primary source of Congress’s authority to enact national legislation. 43 For years, the Commerce Clause was interpreted to impose strict limits on the types of laws that Congress could write;44 however, from 1937 on, the Commerce Clause imposed absolutely no limits on Congress’s power to write laws.45 Then, in 1995, the Supreme Court rediscovered the Commerce Clause when it invalidated the federal Gun-Free School Zones Act of 1990.46 Suddenly, advocates of federalism, the rights of states to address their issues creatively, and property rights were given new hope. If Congress could not use the Commerce Clause to prohibit guns in school yards, how could Congress use the Commerce Clause to regulate, for example, a species that exists only within a state or a part of a state? Maybe the answer was in Texas.

In 1983, Dr. Fred Purcell and his brother purchased an interest in 216 acres in Travis County near Austin, Texas, which lie within 1,200 acres and sit at the intersection of two major highways in a rapidly growing commercial and residential area. The Purcells’ property, on which they installed water and wastewater gravity lines, force mains, lift stations, and other utilities, contains a number of caves. In 1988 and 1993, the U.S. Fish and Wildlife Services declared six invertebrate species of cave bugs (arachnids and insects, some with eyes, some eyeless), which range in length from 1.4 mm to 8 mm, “endangered” under the Endangered Species Act. These cave bugs are found only in parts of Travis and Williamson Counties; there is no commercial market for them, nor do people travel to Texas to see them.

In 1989, the Fish and Wildlife Service told the Purcells that development of their property would violate the Endangered Species Act because it would constitute a take of cave bugs. In 1990, in an effort to alleviate the agency’s concerns, the Purcells deeded six acres, containing caves and sinkholes in which the cave bugs were known to live, to a nonprofit environmental organization. But then, in 1993, after Dr. Purcell  cleared brush from his property, the Fish and Wildlife Service told him that he was under criminal investigation for taking endangered species. In 1998, after years of stonewalling, which drew a rebuke from a federal judge, the agency barred the Purcells from using their property.

In 1999, the Purcells and their partners sued, contending that application of the Endangered Species Act to the Texas cave bugs violated the Commerce Clause in the same way that the federal school yards gun law violated the Commerce Clause. In 2001, a Texas federal district court ruled for the Fish and Wildlife Service, holding that application of the Endangered Species Act to Texas cave bugs was related substantially to interstate commerce.47 In 2003, a three-judge panel of the U.S. Court of Appeals for the Fifth Circuit upheld the lower court’s decision, ruling that, because takes of cave bugs threaten the “interdependent web” of all species, the cave bug’s habitat may be regulated, under the Commerce Clause, by the Endangered Species Act. In the panel’s view, although the taking of cave bugs does not itself affect interstate commerce, the taking of all listed species, viewed in the aggregate, affects interstate commerce.48


The Purcells and their partners asked the entire Fifth Circuit to rehear the case. In February 2004, the Fifth Circuit refused to rehear the case en banc over the dissent of six judges—only one shy of the number necessary for a rehearing.49 The dissenting judges condemned the panel’s opinion as giving new meaning to the term “reductio ad absurdum” and said that the panel’s circle of life analysis was based on unsubstantiated reasoning that embraces “a remote, speculative, attenuated, indeed more than improbable connection to interstate commerce.” 50 Moreover, the panel’s opinion was in direct conflict with the Supreme Court’s ruling in Lopez, which had come out of the Fifth Circuit. Thus, the very federal appellate court that had been reversed in Lopez had not received the message the Supreme Court was sending in Lopez.51


In May 2004, the Purcells and their partners asked the Supreme Court to hear their case and to announce whether, in interpreting the Commerce Clause consistent with the vision of the Founding Fathers in the Court’s 1995 Lopez ruling, the Court really meant it. Sadly, in June 2005, notwithstanding the clear conflict of the Fifth Circuit’s ruling with the Supreme Court’s ruling in Lopez, the irritation and limitless reach of the Fifth Circuit’s Commerce Clause analysis, and the powerful dissent filed by so many Fifth Circuit judges, the Supreme Court declined to hear the case.52


Perhaps the Supreme Court concluded that it was wrong in Lopez.53 Perhaps the Court believes that Congress may not make a federal crime out of carrying a gun on a school yard in San Antonio, Texas, but may make a federal crime out of violating Elton John’s Circle of Life regarding tiny cave bugs seventy-eight miles up the road in Austin. Perhaps the Court is tired of Commerce Clause cases. One thing is sure, property owners grow weary of fighting the Fish and Wildlife Service and its application of the pit bull of environmental laws, the Endangered Species Act.

Westerners have it tough enough with the laws that Congress writes, the regulations that federal agencies promulgate, and the decisions that ALJs and judges issue; too often these laws, regulations, and rulings impinge on westerners’ constitutional rights. But when bureaucrats lie and cheat, well, “Katy, bar the door!”
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CHAPTER 2

FIGHTING LYIN’ CHEATIN’ BUREAUCRATS

Don’t Steal. The Government Hates Competition.

BUMPER STICKER

I Love My Country but Fear My Government.
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I f there is a place out West where the correct answer to the question “Where is it?” is “You can’t get there from here!” it would be Jarbidge, Nevada. Tucked into the extreme northeastern corner of Nevada in Elko County, nestled deep in the Independence Mountains in the Humboldt-Toiyabe National Forest beneath the 10,839-foot Matterhorn and along the Jarbidge River, is the old mining town of Jarbidge. Its name, purportedly, comes from a Shoshone word meaning “a bad or evil spirit.”1


Although ranchers had settled the area years before, gold was discovered in Jarbidge Canyon in 1909. Soon prospectors were flooding into the town searching for their fortune and the town boomed to five hundred souls. By 1919, the Long Hike mine led the state in gold production and continued to do so in 1920 and 1921; the mine also produced an appreciable amount of silver. By the late 1930s, however, the area was played out; most folks left and, in 1942, the school closed.2 Today, Jarbidge is relatively popular for summer recreation—the Jarbidge Wilderness Area is nearby—and autumn hunting. Only a few hardy souls remain in Jarbidge year round. One of them is John Bernt.

John Bernt, like the men who came to Jarbidge in the early part of the last century, is a miner. He searches out and identifies likely mineral deposits on federal land that is available for the purpose and, in accordance with the General Mining Law of 1872, locates or stakes claims to those deposits.3 Once he does, his claims are good against all the world—except the United States, which may challenge whether or not he has made a “valuable discovery” that would cause a “prudent man” to expend his time and energy developing the claim.4 John Bernt searches for mineral deposits on the U.S. Forest Service land of Elko County.

On January 3 and 10, 1996, John Bernt located five mining claims on land managed by the Forest Service. On January 19, 1996, the Bureau of Land Management (BLM) entered a notation upon its official records for the land on which John Bernt had located his mining claims, indicating that the land was no longer available for the staking of mining claims.5 Because John Bernt had located his mining claims prior to the BLM’s “withdrawal” of the land, he had valid, pre-existing rights.

On January 12, 1996, John Bernt checked the Forest Service office in Elko to see if there had been any recent withdrawals of land in the area where he had located his claims; one of the Forest Service men  told him, “No.” Then, on January 22, 1996, John Bernt got a telephone call from the same Forest Service man who said, indeed, there had been a withdrawal, for a future land exchange, on January 19, 1996. John Bernt knew that, because his claims were prior in time to the Forest Service withdrawal, his claims were protected; however, he wanted to make sure. On February 2, 1996, John Bernt told the same Forest Service employee of his valid, pre-existing claims on the now withdrawn land.

In late February 1996, John Bernt received a copy of a Forest Service “Notice of Exchange Proposal” to conduct a land exchange of the very land on which John Bernt’s valid, pre-existing claims were located. John Bernt took a careful look at the notice, which was dated February 13, 1996; sure enough, it stated that the land had been withdrawn “beginning January 19, 1996,” that is, after he had located his claims. Once again, John Bernt knew his claims were protected!

Nonetheless, and just to make sure, on March 6, 1996, John Bernt again notified the Forest Service of his valid, pre-existing claims on the very land the Forest Service was proposing to exchange. When he did not hear from the Forest Service, John Bernt, on April 12, 1996, called and asked why his claims and correspondence regarding those claims had not been acknowledged. One of the Forest Service employees told him that the man he had spoken to earlier now believed that the land where John Bernt had staked his mining claims had been withdrawn in November 1995. In other words, she said, he thought the land had been withdrawn before John Bernt staked his claims!

On April 15, 1996, however, after researching BLM public land records, she told John Bernt that those records proved, in fact, that the land had been withdrawn from mining in January 1996, not November 1995; that is, after John Bernt had located his claims. Out of an excess of caution, on April 17, 1996, Bernt reviewed and copied the official records at the BLM office in Elko, which showed a single  withdrawal date of January 19, 1996. John Bernt wondered where the Forest Service man had come up with the November 1995 date; there was no record of any withdrawal activity during that time.

That same day, over at the Elko Forest Service office, the man and woman from the Forest Service showed John Bernt “new” official records that they had received from the BLM Nevada State Office in Reno just the day before. Those “new” official records showed that the land on which John Bernt’s claims were located had been withdrawn both on November 27, 1995, and on January 19, 1996. It made no sense to John Bernt.

On May 3, 1996, John Bernt again reviewed the BLM official records at the BLM office in Elko. This time, however, those records were the same as the “new” records he had been shown in April. John Bernt later attempted, unsuccessfully, to obtain clarifying information from the Forest Service and the BLM regarding the withdrawal, only to be told that all documents relating to the January 19, 1996, withdrawal had been voided or destroyed.

On April 24, 1996, John Bernt spoke to the BLM man who had handled the withdrawal. Incredibly, he admitted that he had entered the January 1996 withdrawal on the official records prior to entering the November 1995 withdrawal. Moreover, he disclosed that he had altered and backdated the records to make it appear as if the November 1995 withdrawal had been entered on the official records before the January 1996 withdrawal.

On June 27, 1996, John Bernt visited the BLM office in Elko where he discovered that the BLM official records had been altered once again, this time to make it appear that the land had been withdrawn first in November 1995; that is, the notations had been reversed and the November 1995 withdrawal now preceded the January 1996 withdrawal. John Bernt copied the newer official records; however, when he asked the BLM man for the original official record, the one showing only the January 1996 withdrawal, he was told that it had been destroyed. Other records showed that the January 1996 date had been entered “in error.”

Meanwhile, on May 24, 1996, the BLM had invalidated John Bernt’s mining claims asserting that they were not valid on the day he located them because the public records showed that the land on which he had located his claims had been withdrawn in November 1995, prior to the date on which he had located the claims.

John Bernt hired a lawyer and, in October 1996, appealed the BLM’s decision to the Interior Board of Land Appeals (IBLA) by filing a “Statement of Reasons for Appeal” and his sworn affidavit, which set out the facts of what had happened to his claims. Under IBLA rules, the BLM was required to respond officially to John Bernt’s Statement of Reasons and John Bernt was to have the opportunity to reply to what the BLM argued in its filing. Amazingly enough, the BLM never responded! That is, neither John Bernt nor his attorney were served with or made aware of any BLM filing before the IBLA. Much later, however, John Bernt discovered that, in September 1998, the IBLA had received documents from the BLM. In fact, John Bernt discovered that there had been a great deal of correspondence between the BLM and the IBLA. This kind of communication is referred to as ex parte communication, which means in the absence of one of the parties to a case.

Not surprisingly, given the chicanery between the IBLA, a quasi-judicial tribunal, and the BLM, one of the parties in the case, in March 1999, the IBLA affirmed the BLM’s decision to declare John Bernt’s mining claims void on the day that they were staked.6 The IBLA based its decision entirely upon its ex parte communications with the BLM.7 Even worse, as far as John Bernt was concerned, the official documents given to the IBLA by the BLM clearly indicated erasures and alterations, yet the IBLA did not demand an explanation from the BLM.

On December 29, 1999, John Bernt was examining public files in the BLM Nevada State Office in Reno when he made an amazing discovery: a handwritten letter from a BLM employee to one of the man’s supervisors just before the man retired from the BLM. This was the same BLM employee who had prepared the official records of the withdrawal and to whom John Bernt had spoken three years before. He wrote:
As far as the Mister Burnt [sic] thing goes and for the last time, somehow the [official records] got noted as to the [January 1996 date] before the [November 1995 date]. . . . I changed the [official records] to show what I thought happened. . . . I remember telling you and [the Forest Service] about it and I also explained all of this to the solicitor. He said no problem and not to worry about it and that’s the way I left it. What a mess this case was!





That was not all. John Bernt also found a copy of the official records showing both of the withdrawals: the January 1996 withdrawal and the November 1995 withdrawal. He had never seen this record—it had not been made available as part of the official public land records nor had it been provided by the BLM to the IBLA. John Bernt made a copy of this revealing and incriminating document.

The following month, January 2000, John Bernt’s attorneys filed a Freedom of Information Act (“FOIA”) request with the BLM. In response, Bernt received copies of documents dated March and April of 1996 referencing the withdrawal of January 1996 even though John Bernt had been told numerous times by BLM and Forest Service employees that all those documents had been destroyed. Moreover, those documents had not been provided to the IBLA. Thus prepared, John Bernt sued the United States.

In February 2000, John Bernt filed suit in Nevada federal district court seeking judicial review under the Administrative Procedure Act of the IBLA’s decision and a court order striking the IBLA’s decision and reinstating his claims as of January 1996.8 He also charged employees of the BLM and the Forest Service with fraud. Generally, a fraud claim against the United States must be brought under the Federal Tort Claims Act (FTCA), in which the United States is liable to the same degree that a private party would be liable for a tort (civil wrong) under state law.9 However, fraud that is due to misrepresentation or deceit is excluded from the FTCA.10


Because John Bernt had charged federal employees with fraud, federal lawyers were required to conduct a fact finding to determine if the employees had been acting within the scope of their employment and thus were immunized from a lawsuit and permitted to have the United States substituted for them in the case. Not only was the federal lawyers’ “certification” to this effect to be “substantiated,” if John Bernt then provided evidence refuting the certification, the federal lawyers would be required to provide evidence and analysis to support their conclusion that the fraudulent conduct had occurred within the scope of employment. Even after that evidence was provided, John Bernt would be permitted to conduct discovery or even to demand that an evidentiary hearing be held to resolve disputed issues of fact.

Nonetheless, federal lawyers declined to conduct the required review. Instead, they summarily certified that the BLM and Forest Service employees had been acting within the scope of their employment and, in July 2000, they moved to substitute the United States for the individually named employees and to dismiss all of John Bernt’s claims.11 In March 2001, the Nevada federal district court held a “hearing” by telephone and shortly into the hearing ruled from the bench and dismissed all of John Bernt’s claims. Specifically, the district court ruled that the BLM and Forest Service employees had not committed  fraud even if their conduct were “overly zealous,” “mistake[n],” or “on the fraudulent side.” Essentially, the district court held that backdating government documents was “within the scope of employment” because federal agencies should expect that their employees would engage in that activity.

In so ruling, the Nevada federal district court ignored not only applicable Nevada law on “scope of employment,” but also federal law on what is to be expected of federal employees. For example, the United States may not assume its employees will engage in fraudulent actions to fulfill their duties as federal employees; in fact, the United States is obligated to deal honestly and fairly with those who come before it.12 There is an expectation that individuals charged with administration of an elaborate statutory scheme will act fairly and honestly, which expectation “is not based on blind hope or naiveté, but on a shared expectation of how the Government will conduct itself.”13 Moreover, it is presumed that public employees will perform their duties “correctly, fairly, in good faith, and in accordance with law and governing regulations.”14


In May 2001, John Bernt appealed to the U.S. Court of Appeals for the Ninth Circuit; however, officials in Washington, D.C., soon learned of the Nevada district court’s holding that backdating documents is within a federal employee’s scope of employment. Fearing the impact such a decision, if upheld by the unpredictable Ninth Circuit, could have on personnel actions taken in the nine states comprising that appellate court, they settled John Bernt’s case. John Bernt’s travails with the federal government were over; however, how had it all come to pass?

It started simply. On November 20, 1995, the BLM received a letter, dated November 15, 1995, from the Forest Service requesting that certain public land be withdrawn from the mining law. For whatever reason, the withdrawal requested by the Forest Service in November 1995 did not occur until January 19, 1996. A short time later, someone discovered that, because of the delay, the land that was to be exchanged  was now encumbered with five mining claims. One person had made a mistake. That was bad enough, but not as bad as it was going to get.

Someone decided to fix the mistake, then others got involved. Fraud piled upon fraud, deceit upon deceit, lie upon lie; so far, just in Nevada. Then, agency lawyers were told and did nothing. Lawyers and bureaucrats responsible for dealing with the IBLA provided that tribunal with selective documents in an ex parte manner. Judges at the IBLA did not object to those ex parte communications, failed to demand answers of the BLM to questions made obvious by an official document containing erasures and alterations, and failed to conduct a factual inquiry. Federal lawyers refused to conduct a factual inquiry into the alleged fraudulent enterprise, declined to interview the defendants, and stonewalled efforts by John Bernt to learn the truth so that it might be presented to the federal district court.15 And the federal district court? It viewed the case as unimportant, conducted a cursory telephone hearing, and issued a problematic ruling.

That is not all. John Bernt’s case was brought to the attention of senators and representatives; after all, fraud had been committed and was being covered up. John Bernt was rebuffed. Because the matter was “in litigation,” these elected officials could not become involved, not even as part of their oversight responsibility to ensure that the laws passed by Congress are executed faithfully and the money appropriated is spent properly.

At any point in the five years of John Bernt’s case, especially in the first days, weeks, or months, someone could have yelled, “Stop! This is serious; this is fraud.” No one did. As one of those involved wrote, “What a mess. . . .”




BITTER TASTE IN SWEET GRASS HILLS 

In the mid-1980s Ernest Lehmann and his company, Mount Royal Joint Venture (MRJV), located several mining claims and bought surface and  mineral leases in Toole and Liberty Counties in north-central Montana, in an area known as the Sweet Grass Hills area. The Sweet Grass Hills area consists of private, state, and federal surface and mineral interests spread over a vast area of plains and buttes, which has been prospected for gold, iron, and fluorspar since 1885. MRJV’s gold deposit, the Tootsie Creek Deposit, compares most favorably with other existing or planned gold mining operations in the Western United States.

In February 1992, MRJV filed a plan of operations with the BLM so that it could develop the Tootsie Creek Deposit. After conducting a lengthy environmental review, the BLM concluded in September 1993 that it would approve the plan; however, in a June 1993 memorandum to the director of the BLM in Washington, D.C., a BLM employee wrote, “[w]ith careful handling, the approval [of MRJV’s plan of operations] could be delayed many months or even years.” The director initialed the document and wrote back, “Proceed immediately. Do Press. See Me.”

As a result, instead of approving the plan, the BLM withdrew, from operation of the General Mining Law, all federal mineral land in the Sweet Grass Hills area, some 19,700 acres, for a period of two years. The withdrawal took effect in August 1993 and, at the same time, the BLM notified MRJV that it was “hereby suspending processing” of MRJV’s plan of operations.

In July 1995, as the BLM’s withdrawal period was about to expire, then U.S. Representative Pat Williams of Montana introduced a bill, “Sweetgrass [sic] Hills Protection Act of 1995,”16 which proposed to withdraw all federal land in the Sweet Grass Hills area from mineral entry and location. This bill was neither considered by any committee nor otherwise acted upon by Congress. Nonetheless, a short time later, the BLM issued a withdrawal, “in aid of legislation,” of the 19,700 acres withdrawn in 1993 and set forth in Mr. Williams’s legislation, which took effect in July 1995.

Then, in March 1997, as the BLM’s second withdrawal order was nearing its expiration, the BLM obtained yet another withdrawal  order from operation of the General Mining Law of the same 19,700 acres, this time for 20 years.

Because none of these withdrawal orders was legal, that is, each violated the strict procedures set forth in the Federal Land Policy and Management Act (FLPMA) as to how withdrawals may be executed, because the BLM had no evidence to support the reasons claimed for the withdrawals, and because the withdrawals were made to prevent development of the Tootsie Creek Deposit, in October 1999 MRJV filed a lawsuit in federal district court in Washington, D.C.17


It would not have been unreasonable, and would have been rather predictable, for Clinton administration attorneys to have defended vigorously the challenged actions by high-level officials. Along about May 2001, however, when federal lawyers were filing their motion for summary judgment, one would have thought the case deserved a hard look from the new team in Washington, D.C., for several reasons. First of all, the Clinton administration, whose war on the West was one reason why Governor Bush and Secretary Cheney ran successfully in flyover country, had played fast and loose with federal land law and there was much to undo.18 Had the Clinton administration violated the law regarding the Sweet Grass Hills of Montana? Second, any time a public official writes that he is taking a particular action to put the screws to a citizen, the government attorney ought to ask if that action merits any defense, let alone a spirited one. Third, any attorney reasonably familiar with federal land law knows there is, for example, no such thing as a withdrawal “in aid of legislation.” Thus, on the face of it, that part of the case should have been conceded.
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