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{Introduction}





  EVERY CRIMINAL DEFENSE ATTORNEY GETS IT. We walk into a cocktail party, bar mitzvah, PTA meeting, or the Motor Vehicle Department, and we’re confronted by someone who comes up to us with the question: “Please don’t take this the wrong way, but . . . how can you defend those people?” Before I can launch into our rehearsed speech, which talks about the Constitution, Clarence Darrow, and the Henry Fonda character in the movie Twelve Angry Men, they pull a Helen Thomas move and come right back with the obligatory follow-up: “I mean, how can you represent someone when you know that they’re guilty?”




  Generally, by this time, others have joined in on the conversation and are nodding excitedly, anticipating that we will either flip out like Sean Penn hitting the paparazzi or simply melt like the Wicked Witch of the West, having been doused with water. I take a deep breath and quickly glance at the crowd, sizing them up. Do they get the Barry Sheck Innocence Project speech? Maybe a rundown of Sacco & Vanzetti, the Scottsboro Boys, the Duke lacrosse fiasco, and some local case where some innocent guy got screwed? Then again, a simple “Up yours . . . Where’s the bar?” might just be in order.




  I am sick of apologizing for what my colleagues and I do. This book is not an apology in any way. Rather, it is an explanation and a response to all of those questions or complaints that we get every day. I am sure there are more questions out there, and this book may in fact encourage more whining, but I have to start somewhere.




  {Chapter 1}




  
What! Me?


  Lawyer?





  “YOU’RE A CRIMINAL DEFENSE LAWYER? Wow! How can you do that work? I guess that is something you always wanted to be? You really deal with the filth of society!”




  Everyone seems to have their own idea of how criminal defense lawyers are invented. Many of us were former prosecutors. Many of us (not me) have known all their lives they were destined for this mission. But what we all have in common is the red-and-white bull’s-eye target on our backs. We are the Erich von Stroheims of the legal world—we are the lawyers you love to hate! . . . until you need us!




  I rarely fight back when someone takes a shot at me for having chosen to be a criminal defense lawyer. Not long ago I was giving my standard “Confessions of a Criminal Lawyer” speech to a large group of retired men who were very sharp and asked me excellent questions. They all seemed to get it, and there was no hostile reaction to my explanation that I am in the business of sometimes allowing and assisting guilty people to go free. However, there was one guy in the front row who glared at me most of the time and obviously was not a fan. He didn’t laugh at my jokes or appreciate my opening icebreaker: “Everyone, regardless of their race, religion, or ethnic origin, is entitled to be presumed innocent until proven broke!” How can you not laugh at that line? He didn’t even smile.




  When the question-and-answer period started, he was the first to raise his hand. “Mr. Sherman, you seem to be in the business of making these plea-bargain deals all the time in serious cases. If I raped somebody, what kind of deal would you make for me?” What the hell was he talking about? Where was he going with this? I fell back on what I know best and answered him without missing a beat. “I think I could get you a suspended sentence for assault with a dead weapon!” Big laughs—and he even liked it.




  Over the years I have developed a pretty thick skin about other people’s issues with my occupation. I would always write off their sneers as simply ignorance of the process. It really didn’t affect me personally. I thought I was virtually un-insultable. But then along came a really angry lady named Kathy Stewart. I better back up a bit and give a very brief but accurate account of how my life’s path led to where I am today, and how I encountered Kathy Stewart.




  I was raised a poor Jewish child in the slums of Greenwich, Connecticut. Okay . . . there are no slums in Greenwich. So let’s make that the middle-class section of Greenwich, Connecticut. A few years ago I used that “slums” line in a magazine piece about me; I am still writing letters of apology to everyone in the neighborhood. (Note to Mrs. Morretti, Joyce Vidra, and the rest of the Byram, Connecticut, population—I was kidding then . . . and now.) I just can’t resist using the “slums of Greenwich” line. Apart from getting a guaranteed cheap laugh, I am trying to make the point that not everyone from this town is a snotty, filthy-rich kid with big-time trust funds who walks around like their excrement doesn’t stink.




  My family lived in a relatively small house next to a river. My father died when I was fifteen, and my mom worked several jobs to put my brother, sister, and me through college. One of my mother’s jobs was pretty interesting. She was a personal assistant (before anyone ever heard of personal assistants) to famed opera and Broadway star Ezio Pinza. Pinza starred in the Broadway hit South Pacific and was a very nice man who was a larger-than-life character. Since I was on my own a lot, I kind of did my own thing. Actually, I performed a valuable service to the neighborhood. When the river/pond on our street would freeze over, my friends’ parents would know that the ice was safe to skate on TWO WEEKS AFTER MICKEY SHERMAN WAS SKATING OUT THERE!




  I grew up pretty much unsupervised, but managed to stay out of trouble, using my inappropriate but generally effective sense of humor to get me through any problems. My sixth-grade class picture essentially captures my youth, along with my philosophy of life: I am the very short kid with the red shirt sitting in the front, WITH MY BOOK CLEARLY UPSIDE DOWN! If you look closely enough, you can actually see the excitement in my soul, knowing that everyone would get a big laugh out of this when the pictures were distributed in a few weeks. Getting in trouble with the teacher and principal was easily an acceptable price to pay for this stroke of comedic genius.




  My book continues to be upside down.




  I was about three feet tall (or so it seemed), and my only real objective in life was to pass the height line at the roller-coaster ride at nearby Rye Playland Amusement Park. Growing up on the “mean streets of Greenwich,” I was always the smallest kid in the class, and one of the very few Jews. I never got beat up or suffered from any anti-Semitism. I had the best time. Growing up as a “have not” in a very “have” community was fine with me. In Greenwich, the No Child Left Behind policy meant that everyone went to Nantucket during the summer and Vail during February vacation.




  The town of Greenwich had great schools, parks, and beaches. The rich kids I knew had great houses, cars, and boats, and it never seemed to bother me much that they had a hell of a lot more than me. I hitchhiked to Tamarack Country Club every day during the summer to caddy. The bags weighed a thousand pounds and I hated being a galley slave, but the ten bucks was terrific! Besides learning to play golf on Mondays (caddy’s day), I learned that it was infinitely better to be a member of a country club than to carry other members’ crap around. The bottom line is that I was neither bitter nor jealous of the rich kids—just hopeful and somewhat determined to be one of them someday.




  I spent four terrific years at Greenwich High School, where my biggest disappointment, upon graduation, was being barely edged out for “Class Clown.” I did win “Most School Spirited,” which is nice . . . but not as nice (to me) as Class Clown. My strong “C” average somehow got me into the University of Connecticut, where I continued my academic mediocrity, majoring in Having a Real Good Time. I did okay on the law boards and somehow got into the University of Connecticut Law School. This was 1968, and the draft board seemed to have other plans for me.




  Although I had gone to college during the height of the Vietnam War and the drug revolution, both were of little interest to me. I tried marijuana twice and hated it because you had to share the soggy wet thing with other people. And as far as the Vietnam War was concerned, I seemed to be far more concerned about whether our fraternity’s ice sculpture was being properly built by the pledges, not unlike a scene from Animal House. (I was in the “Omegas”—the guys with the blue blazers, led by Greg Marmalard in the movie.)




  I took the army physical and, incredibly, got rejected at the last station when some doctor poked my stomach and told me I had an enlarged spleen from having had mononucleosis. So—off to law school. Why law school? Why not? I really wish I had this great story to tell about why I chose to go into law—that I saw some injustice and pledged my life to do good. Didn’t happen. All my friends were going to law school, and it just seemed like a good idea at the time—even though I never really fit in there. As in the sixth grade, I basically hid under the desk, hoping not to get called on. After the first year I worked full-time as a substitute civics teacher at a nearby school and managed to pass by doing fairly well on the exams.




  My third year of law school did have an impact on me. I left substitute teaching to work as a clerk in the Superior Court in New Haven, Connecticut. The city of New Haven was filled with police officers and federal agents, and the stores were boarded up with plywood. At that time, one of the notorious Black Panthers, Bobby Seale, was on trial for murder. I essentially went AWOL from my job at the courthouse and spent every moment I could watching that trial. Both sides were incredible; I was really impressed. The state’s attorney for New Haven County, Arnold Markle, was as professional and polished as one could imagine. Seale was defended by Charles Garry of San Francisco. Garry was methodical and infinitely clever. What impressed me the most about him was his ability to speak brilliantly yet never sound like a lawyer. The case ended with a mistrial after the jury hung. The judge, showing incredible courage and chutzpah, dismissed the case, not allowing the State to take another crack at convicting Seale. He essentially said that the State took their best shot and this community had to move on. Watching Garry, I really did kind of get religion. I wanted to be a criminal defense lawyer and do what he did.




  When I graduated from the University of Connecticut Law School, my signature “C” average did not prompt dozens of law firms to romance me. I got a job clerking at the local Superior Court, where I spent four months sufficiently kissing up to the judges to be appointed a full-time public defender when that job opened up. Generally speaking, being a public defender sucks. Don’t get me wrong: Public defenders don’t suck—quite the contrary. These lawyers are the unsung heroes of the criminal justice world, who get paid very little to work tirelessly to help clients who do not trust them enough to tell them the truth. Their resources are generally very limited and are often dwarfed by the vast powers of the prosecution, who can pick up a phone and have an agent, cop, or detective do this or that.




  The caseload of the public defender is often scary as well. When Mark Geragos was the lawyer for both Scott Peterson and Michael Jackson, scores of people expressed shock that a lawyer could handle two such big cases at the same time. In the world of the public defender, this is the norm. In fact, most public defenders have several “big cases” going on at the same time, together with umpteen “not-so-big cases.” The measure of a good defense lawyer, public or private, is to effectively let your client know that you understand his not-so-big case is just as important as the one that makes front-page news.




  The PD suffers from the most difficult public relations problems imaginable. First, most people believe you get nothing for nothing. If their lawyer is not charging them any money, how good can their services really be? If they were really good lawyers, they would be “real” lawyers, out there making some decent money. This last complaint always gets to me. In point of fact, most public defenders could absolutely make a damn good living out in the real world. They wouldn’t have to put up with the crappy work conditions, and they could buy nicer cars and wear better suits! So why don’t they do that? Because they generally care about doing “God’s work” in this system, and they want to make a difference in the lives of the poor souls who can’t get up the five thousand bucks to hire Joe Blow . . . or Mickey Sherman. You cannot put a value on their personal level of commitment to their profession and to their clients.




  So, why don’t the public defenders’ clients trust them? Consider the traditional scenario: You get arrested by the police, who work for the State. They bring you to the state courthouse where the state prosecutor puts you in front of the state judge, where you are informed of the fact that you are charged with various violations of state law. But, not to worry—they give you a lawyer! Who comes out? Some guy who works for the STATE! The clients are entitled to be paranoid!




  Finally, it is a fact of life that the public often identifies the lawyer with his client. My boss and mentor during my stint as a public defender was an incredibly decent man named Ray Cushing. Ray often said that we public defenders, “on the social scale of life, were only one notch above our clients who cannot make bond!” Sadly, the clients and the public are not the only people who sell the public defenders short. To make matters worse, there are some judges who refuse to accord them the respect and civility they deserve. They view the legal efforts of the public defender as some type of collaboration with the enemy, the defendants.




  The best example of this unfair and perverted attitude occurred in 2007 in the municipal court of Portage County, Ohio. A judge threw a public defender in jail for contempt of court after the attorney said he was unprepared for a trial. Did he delay the trial for years in some slick weasel move? Not exactly. The public defender had been appointed to represent the man for assault charges THE DAY BEFORE! The judge demanded that the public defender conduct this man’s trial after having had the case for less than twenty-four hours. When the public defender, Brian Jones, rightfully refused to sell his client so short by trying a case with no preparation, the judge ordered him taken into custody in front of his client, the spectators, and courthouse personnel.




  Sometimes judges do stupid things, and later, upon reflection, back off and try to make things right. Not Portage County’s judge, John Plough (that’s right—I am using his real name, and hoping that I don’t get caught speeding on his turf in Ohio)! After this incident received a great deal of national media attention, Judge Plough responded with: “The public defender’s office is not going to impede justice in Portage County.” Yikes! Somebody call the nearest village and find out if they’re missing an idiot! Of course, the hero of this story is Brian Jones, who, in the tradition of the much-maligned public defenders, chose to go to jail rather than participate in a perversion of the criminal justice process.




  We criminal defense lawyers watch out for each other. We belong to the National Association of Criminal Defense Lawyers (NACDL). When we meet at various hotels around the country, I often get a kick out of the people who come out of the wedding in the Wisteria Room and glance at the hotel events board, which announces that we are there. They move away faster than the jailers in Ben-Hur did when they discovered that Charlton Heston’s mother and sister had leprosy. When Mr. Jones was locked up, Carmen Hernandez, president of NACDL, issued a press release condemning the trial judge’s actions for violating the right to effective assistance of counsel. Her words are very much worth reproducing here.




  

    For the jury or judge to find the truth at trial, the defense must understand the case and be prepared. Defense lawyers must have investigated, talked to the witnesses, researched the law, and, frequently, consulted experts. Indeed, defense attorneys are required to do these things by a long line of U.S. Supreme Court precedent and the ethical rules that govern lawyers in every state in the Union.




    Asking a lawyer to go to trial without preparation is like asking a doctor to perform surgery before diagnosing the patient. Harm is inevitable; the facts will be unclear and evidence will be missed. Worst of all, the wrong people may go to jail while real criminals remain at large. We ought not to forget so quickly the lessons that the Duke lacrosse players who were falsely accused of crimes taught us.




    For the scales of justice to be balanced, both the prosecution and the defense must be prepared. Without this balance, mistakes happen. We deserve and are entitled to better than an unreliable criminal justice system. Public defenders must be given the time and resources to do their jobs.


  




  Her lecture here seems to be very much suited for a speech to someone who came here from Borat’s Kazakhstan, or maybe another planet. It is incredibly scary and sad that she had to explain these principles to Judge Plough.




  I spent a year as a public defender and learned a great deal. I learned a little about the law, but mostly about dealing with people in crisis. Ray Cushing had an uncanny ability to listen to people nobody else seemed to give a damn about. These people had serious personal problems and were charged with committing the vilest acts, for which they were usually totally guilty! Not only had they been arrested before, but they were also the children and grandchildren of Ray’s clients.




  Ray rarely opened a law book and didn’t try a lot of cases. What he did do, and do better than anyone I have ever encountered in “the system,” is care. Clients would tell him the most bizarre stories or offer up the most absurd explanations for their conduct, which would embarrass Baron Munchausen. They would appear in the lockup on Monday morning after Ray had gotten them out of jail on Friday, having committed another stupid act against Ray’s advice and in spite of his efforts. Ray would gently smile and ask them to explain what happened, offering his reassurance that he understood why they had hit their husband over the head with a frying pan. He was an island of comfort and confidence in a world that often seems to be designed to dehumanize and put down the very people who find themselves being pushed through this sausage factory. I vividly remember Ray explaining to another public defender that we may be the only people in our clients’ lives who take the time to listen to what they have to say, and to accord them a measure of dignity and respect. It was and still is an invaluable credo.




  A great lawyer is someone who can at least appear to give a damn. Ray not only gave that appearance; he truly did care. He also had an uncanny skill for finding something good or positive about any given client, and even more important, he was always able to articulate this in court. As a judge once said to me, Ray “could make chicken soup out of chicken feathers.” There was another judge, Sarsfield Ford, who loved to terrorize Ray day after day in the courtroom. When Ray would put forth his sanitized version of his client’s absurd bullshit story, this judge would lay into Ray as if Ray himself had committed the crime. Ray would always hold his ground, but it was like watching a baby seal being clubbed to death on the Discovery Channel.




  Judge Ford called me when he found out I was organizing Ray’s retirement party years ago. He not only wanted to attend—he wanted to speak. Many thought he was going to crap on Ray, but I knew better. Judge Ford was extraordinarily tough but also very fair, and, unbeknownst to most people, he had a terrific sense of humor. (He is a die-hard Notre Dame alumnus and fan, and knowing this, I once borrowed someone’s Notre Dame letter jacket and had my client wear it during his sentencing. The client was a crack dealer who clearly knew nothing about Notre Dame. The judge smiled ever so slightly but went on to do his thing.)




  On another occasion, I was representing someone for something that Judge Ford would have been very tough on if my client were to plead guilty before him. He asked if I was ready to proceed in the case. I told him, in open court, that I needed a few weeks to research a particular issue. “What issue is that, Mr. Sherman?” asked Judge Ford.




  “Your vacation schedule, Your Honor.” (This brought gasps from most everyone in the courtroom.)




  “I can understand that. Granted . . . you have three weeks.”




  Sometimes it just pays to hold the book upside down! He thought it was genuinely funny, and honest, and rewarded me by allowing me to duck him.




  When Judge Ford got up to speak at Ray Cushing’s retirement dinner, there were still some people who thought he would be less than kind. What followed was easily the most touching and insightful speech about Ray’s career. He told us that Ray Cushing was everything we could ever ask for in an attorney. Patient, kind, and knowledgeable, he inspired confidence and warmth in every client. He didn’t care about making a splash; he cared about making people’s lives better. No matter what happened to Ray’s clients, they left the courthouse, manacled or not, knowing that their lawyer had done everything he could to help them—the best testament any lawyer could hear.




  • • •




  After a year as a public defender, I heard there was an opening in the prosecutor’s office. I had sufficiently sucked up to the judges during the past year, and they gave me the position. On Friday I was a lowly public defender who appeared to conspire with the dregs of society to make every citizen’s life a bit of a nightmare by scamming the system and putting all the crooks back on the street. (Even my mother rarely took my calls.) By Monday morning, I had a much better parking space at the courthouse, and everyone greeted me like I had just emerged from the Publishers Clearing House van with Ed McMahon and a big check. At the hot dog truck, I was given VIP treatment. I was now one of the good guys . . . a prosecutor. In restaurants, everyone wanted to buy me a drink. It was as if I was Dorothy, and Toto and I had just woken up in Munchkinland. Everything was now in color, and I was no longer a scumbag.




  Totally aware that this statement will piss off a lot of my friends, I can honestly say that being a prosecutor was the easiest job in the world. You wake up every morning and play God for eight hours. You have the power to make people’s lives very miserable, or to grant them your mercy and take enormous burdens off their backs. What I learned early on about being a prosecutor is that I was a representative of the State, and that carried a fair amount of responsibility. The prosecutor has the unique power and responsibility to do the right thing. Sometimes that means prosecuting the hell out of a case. Quite often, however, it means righting the wrongs that may have been committed by the police.




  In 1947, the great director Elia Kazan (On the Waterfront, A Streetcar Named Desire, Gentlemen’s Agreement) filmed a movie called Boomerang! in Stamford, Connecticut, based on the true story of a man who was accused of murdering a local priest. The real events actually occurred twenty minutes up the road in Bridgeport, yet the film people liked Stamford locations better. Dana Andrews played a character based on real-life local district attorney, Homer Cummings, a political rising star in the state who was a sure thing for governor. The story depicts the town being up in arms, demanding vigorous prosecution of the man charged with the crime. The problem is that Cummings’s political aspirations were inferior to his innate sense of fairness. The night before the preliminary hearing, we see Cummings in his study, reading a law book. The camera closes in on a very tight shot of one line: It is the duty of the public prosecutor not to convict, but to see that justice is done.




  The next morning, Cummings shows up in court, and in a terrific dramatic scene, proves that the defendant is innocent and that he will not prosecute the man. The movie’s epilogue tells us that even though Cummings was not nominated for governor, he did become attorney general of the United States under FDR. The first-class law firm of Cummings & Lockwood still carries his name in Connecticut. (My daughter-in-law, Rachel Sherman, is a trusts and estates attorney there.)




  Most prosecutors do their best to live by that credo, but sometimes they forget it and feel that everyone arrested must be guilty and therefore, should be prosecuted. The measure of a good prosecutor is often not how many of their cases result in guilty verdicts or pleas, but rather, how wisely they use their immense power of prosecutorial discretion. Occasionally, political and personal ambitions or insecurities cloud their judgment. No case better illustrates that than the Duke University lacrosse team disaster where three young men were hung out to dry for over a year because the prosecutor had obviously never seen the movie Boomerang! By not using his discretion when the facts clearly cried out for it, he made the worst of a bad situation. He has paid dearly for it by being disbarred, disgraced, and even briefly JAILED! The three young men and their families suffered through endless months of humiliation, public condemnation, and enormous expense. Yet, they were ultimately proclaimed innocent by the North Carolina attorney general, who had the good sense to do the right thing.




  The real losers in the Duke lacrosse mess are the many actual rape victims whose testimony—as valid, justified, and truthful as it may be—will be disbelieved or discounted by juries who will be wondering if this is another “Duke situation.” Like the Kobe Bryant case, the legacy of the Duke scandal is the dark shadow that will be cast over legitimate rape prosecutions across the country. This is a bigger problem than people seem to appreciate. What makes the North Carolina case so frustrating is how preventable it was: All that Mike Nifong had to do in the Duke lacrosse case was simply play by the rules—not such a tall order. Davy Crockett said (well, at least the Disney people said that he said): “Just be sure you’re right—and then go ahead.” It really is as simple as that.




  With the exception of major felony cases, you really can’t screw up too much as a prosecutor. Most defense lawyers like to say that trying a case as a prosecutor essentially consists of putting on a lot of cops and a victim and just saying, “What happened next?” I am not one of those backbiting, bitter defense lawyers. I believe prosecutors work exceptionally hard to achieve justice—especially all of those prosecutors who work at the Stamford, Connecticut, Superior Court. They are surely the best in the business, and deserve big-time raises and . . . all right—I have kissed their asses enough here. Maybe, just maybe, I won’t get treated like crap the next time I walk into the courthouse. (Clearly, I have no shame or limits when it comes to brownnosing.)




  But there is no denying that there is a very limited amount of pressure on the prosecutor. If you go to trial and lose, nobody really gets hurt too much. When the defense lawyer loses, our clients go to jail or get records, become forever branded as sex offenders or otherwise have their lives and those of their families screwed up. It might not be our fault, but we were the lawyers sitting next to them when the jury said, “Guilty.” Very few of us can get used to that or accept it. When the prosecutor loses, nobody is pissed off at him. Assuming he did a credible job, even the victims will be okay with him. And it doesn’t really matter that much, because he will get another shot when the guy gets arrested again, which is usually the case.




  I was a prosecutor for four years. I spent most of that time trying various jury cases, which is really where the fun is. At Greenwich High School, I was the emcee and cowriter of the annual Senior Show, now called the SRO (Standing Room Only). Working as a prosecutor was essentially the same shtick. I got up in front of a bunch of people every day and entertained them. I tried to pick and choose the cases that I would take to trial. I was generally a pushover for a decent sob story, and I consistently threw a lot of the crap cases out. When it appeared that someone was going to be represented by a really good defense lawyer, I was inclined not to toss the case because I wanted to go to trial with the big gun and learn something. I often got my butt kicked in those situations, but the education I received during the ordeal was more than worth it. On reflection, I guess I was not the most diligent of prosecutors if you consider that someone’s fate depended on whether or not he had the bucks to hire a lawyer whom I wanted to spar with.




  I sometimes did have the opportunity to really help people who needed a break. At times I became an apologist for the police. Ray Cushing came running up to me in the hall one Monday morning, saying, “You’ll never believe who’s in the lockup!” I didn’t have a chance to answer before he excitedly followed up with, “Claude Brown!”




  I am not a big reader (I suffer from attention deficit disorder), but I knew who Claude Brown was. “You mean Claude Brown, as in Man-child in the Promised Land Claude Brown?” Ray grinned and held up his copy of Brown’s prize-winning autobiography. Brown had grown up on the not-so-easy streets of Harlem, and told his story in this great 1965 book, which is still required reading for anyone who really wants to learn about urban issues and the real African American experience. Ray had gone home to get his copy for Brown to sign. The “overnighters” were not going to be presented before the judge until about noon. On any given Monday, there would be a dozen or so prisoners who were arrested over the weekend and were being presented for arraignment on Monday. Every criminal court around the country basically has the same routine: A human bracelet of men is marched in before the judge. They are often cuffed together, sometimes wearing leg manacles as well. They may have been arrested for anything from larceny to assault to rape.




  The judge reviews police reports or affidavits and makes a finding of probable cause if he believes there is enough evidence to hold them. The issue of bond is then addressed. Unless we are dealing with a murder, the judge will set a bond that may be posted with cash or a professional bondsman. Some jurisdictions permit other forms of security, such as real estate or a 10 percent cash payment. The amount of bail is supposed to be a monetary amount that is sufficient to ensure that the person will come back to court. Many factors are taken into consideration, such as the track record of the accused in appearing in court for other cases; the seriousness of the offense; the safety of the public; and the accused’s ties to the community. Generally, the seriousness of the offense and the length and nature of the prior record seem to be the prevailing issues.




  Often, the bail is set by the police immediately after an arrest, and that bail is then reviewed (and often changed) in court by the judge. The good part of this situation is that the arrested person does not have to spend the night in jail because he can bond out within hours of the actual arrest. The bad part, however, is the tendency for the police to use the amount of bond as a carrot to convince people to confess to crimes, or more often, to “rat” other people out for various crimes. Clearly, the propensity of the accused to be an informant is not supposed to be a factor, or the factor, in determining how much money someone must cough up before they can get out of jail. Yet, in the real world, the police play this card very effectively. They also snooker people into giving up someone else by promising to keep the arrest out of the newspaper.




  Should the defendant not make bond at the police department, he will find himself in court the next morning at his arraignment, where bond is then reviewed and set by the judge. There is a brief argument by the prosecutor, defense counsel (often a public defender), and perhaps another court officer, whose job it is to interview the prisoner and recommend to the judge an appropriate bail. The judge comes up with a number, and then the prisoner is ushered out, glancing over his shoulder to see if his “people” are in court, and whether they brought bail money or have made a deal with a bail bondsman to get him out.




  When the prisoner does that slight pivot to check the gallery, that is the moment my tried-and-true theory kicks in. Over these many years I have observed this moment in court, and I’ve made the following observation, which I’ve dubbed Sherman’s Court Corollary:




  

    There is a directly inverse relationship


    between the disgustingness of the overnight prisoner


    and the hotness of the girl waiting for him in the gallery with money to


    bail him out.


  




  I am very proud of this breakthrough revelation, even though I have not been asked to speak about it at any American Psychiatric Association conference or such. I have managed to mention it on several TV shows, much to the horror of the host. It never fails to spark interest—and several angry e-mails. Yet, ask anyone who finds themselves in any arraignment courtroom: When the guy with a four-page rap sheet, incredibly greasy hair, and sixty-five facial piercings comes out to be arraigned for having sex with a kitten, the hottest woman in the building sobs uncontrollably.




  Okay—I know you are wondering what in hell this has to do with any serious criminal justice issue. Nothing really; if you feel guilty about reading so much about a silly issue, spend another twenty-five bucks and buy Barry Sheck’s latest book on his Innocence Project! That should even things out.




  One last story about an arraignment before finishing the Claude Brown story.




  Many years ago when I was a prosecutor, I walked into the courtroom with the “overnight” files. There was only one: some guy who had molested a young girl somewhere. It was a very ugly case, and I was a bit concerned because there was a fifth-grade class taking up the first three rows of the gallery on a school trip to the courthouse. I had just finished my speech to the class. I always started with the same lines:




  “So, what grade are you guys in?”




  “Fifth grade!” one or two would shout back.




  “Wow . . . fifth grade! That was the best two years of my life!”




  Long, uncomfortable pause as the teachers snicker. Invariably I milk the joke in a bad Johnny Carson imitation. “Ya get it? Best TWO years . . . TWO years . . .”




  Generally, I get big laughs from the teachers and parents who have brought the kids there, and that is enough reward for me. Then I answer their questions.




  Q: How do you get to be a court bailiff?




  A: You have to be able to sleep standing up with your eyes open, and make sure you are never around when the judge needs something.




  Q: What kinds of crimes are prosecuted here?




  A: Most people are here because they took those labels off mattresses and chairs that say, “Do not remove under penalty of law.”




  Q: How do you get to be a lawyer?




  A: You have to be not smart enough to be a doctor.




  Q: Why does the judge wear that robe thing?




  A: Actually, it’s a raincoat—the roof leaks over his bench.




  I wish I could say that I am kidding about these questions and my answers, but I am not. I have taken great pride over the years in shocking the teachers and parents with my shtick. After both acknowledging the appreciation of the adults who laughed at my jokes and at the same time avoiding eye contact with those who were appalled at my irreverence and inappropriate sense of humor, the sheriff brought out the lone prisoner. I announced to the judge that the accused was charged with sexually assaulting a young girl. The prisoner looked like crap. He was cuffed behind the back, and the leg chains made him stoop over and walk very awkwardly. The kids in the gallery could not see his face, which seemed kind of appropriate to me. The judge began advising him of his rights. “Sir, are you John Smith and do you understand—”




  “That’s my daddy!”




  One of the fifth-grade students was standing up and pointing at this poor soul. Tears were streaming down her cheeks as she kept hollering out, “Daddy . . . Daddy!” Soon, the prisoner was crying. Soon, I was crying; we were all crying. It was easily one of the worst moments I have ever experienced. The young girl was rushed out of the courtroom by her teacher and some parents. I ran through the arraignment process quickly and got the man out of there as soon as possible. I have long since forgotten what happened to him, but I will never forget that awful moment.




  So the next morning Ray Cushing was standing in the courthouse hallway, waiting for the overnight prisoners, starring Claude Brown, to be brought up. I ran into my office and tried to find out what he had been charged with. Apparently he was on his way to the movies with a lady friend. A police officer stopped him “for a routine questioning,” whatever that means. Brown was asked to show his license and registration. Brown asked why he was being stopped. The officer could not give any real answer other than some “routine blah blah blah.” It was clear to Claude Brown (and to me) that he was being stopped for DWB—Driving While Black. He was a black man with a white woman in a late-model Cadillac. Some officer took offense at this and pulled him over to check him out. I had not seen this type of prejudice before in the local police department, and honestly, have not seen it too much since. Clearly this was an aberration, but that was of little consolation the next morning to Claude Brown. Why was he in jail? He was so outraged by the officer’s conduct that, when told that there was no particular reason he was being pulled over, he refused to cooperate in any way. He would not hand over his license or registration. Accordingly, he was charged with these minor offenses and taken into custody, where he refused to post bond.
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