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“This book is your get-out-of-jail-free—and stay off of COPS—card. A little practical knowledge is far superior to abstract theory when it comes to the law.”


—John Langley, cocreator and executive producer, COPS


“College students, this book is a must-have. You are an adult now and the law will definitely hold you to it. This one-stop law reference will save you time and money, and it quite possibly will keep you out of trouble—and not just while you’re reading it.”


—Kim Ossi, editor, KRT Campus, Knight Ridder/Tribune Wire Service


“Lindsay explains the crucial difference between university policy and student legal rights as if you were having coffee in the student union. This book is a must for college and university administrators—and for those students who wish to remain forever unknown to them.”


—Michael Gamer, undergraduate chair of English,
University of Pennsylvania


“A funny and incredibly useful handbook for college students—whether they’re at a giant state school or a small, private university. It’s got everything students need to know to make it through their college years legally unscathed, from dealing with administrators to understanding how to navigate the legal system.”


—Nick Seaver, Yale University sophomore and chair,
ACLU, Yale University Chapter


“What a great book. It’s funny, but more importantly, it’s well written and extremely informative. Lindsay takes complex legal concepts and makes them understandable and even enjoyable. Now I know what to get my nephew for his high school graduation.”


—Christopher W. Timmons, assistant solicitor-general,
DeKalb County, Georgia
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Disclaimer


Every effort has been made to ensure that this handbook contains the most up-to-date, accurate, and effective information available. Still, even the best of books can’t replace an attorney licensed to practice law in your state. Because it is written with the broadest possible audience in mind, this book addresses general legal issues only. So the information and advice given may or may not be appropriate to a specific situation. Further, laws and procedures change frequently and are subject to differing interpretations.


Nothing contained in the book is legal advice and should not be relied on as such. It is not intended to create, and does not create, a lawyer-client relationship. It is not a substitute for legal counsel in the relevant jurisdiction.





Introduction


If you’re reading this page you are, most likely, a student. Probably you’re at college or in graduate school. But you could also be a high school senior or junior and simply want to get a jump on understanding your rights. Obviously (as the title denotes) this book is written specifically with you in mind. So when I say “you” on these pages, I’m talking directly to, well, you.


But I’m also hoping that this book will find its way into the hands of members of the larger college community: administrators, professors, parents, student affairs and resident hall staff, really anyone with an interest in higher education. The law works best when all those involved—those subject to it, those charged with enforcing it, even third-party observers—have as much information as possible.


To all of you I say: Welcome and congratulations.


Why am I congratulating you? Because by opening up this book you’ve taken a proactive step to protect your rights. Although that may not seem like a big deal, it really is extremely important: Being an American is an interactive relationship. It requires action and vigilance on your part.


Most people, it seems, never figure that out. They think that their rights are draped around them like some kind of bulletproof vest, effortlessly defraying all abuses and challenges. In part, they’re correct. We all do have rights that are guaranteed by the Constitution. But protecting them requires action. Sometimes it’s a load of work; sometimes it’s pretty simple—but it never happens without effort on your part.


So what do you need to do to? First, learn about and understand your rights. There’s really nothing you can do to protect yourself if you don’t. Let’s take the most famous—at least so far as television and movies go—rights of all as an example: the Miranda warnings. They’re what the police are required to explain before they question you. We’ll cover Miranda rights and all of their implications later on, so don’t worry. But for now we can discuss them via their popular-culture persona.


We’ve all heard countless fictional policemen blurt out the Miranda warnings while handcuffing some poor slob on TV: “You have the right to remain silent. Any statement you make can be used as evidence against you” and so on. For an arrestee this is a great thing. The police—the very people who have the ability to abuse you in this situation—are required by law to explain your rights at the very moment you need to know them.


If there were similar laws covering all possible situations, you wouldn’t need to know anything. Unfortunately, that’s not the way the world works. Think for a minute about the many ways your rights could be compromised. Do you think an administrator at your school is going to sit you down and explain that you had a right to a hearing that you never got and that your expulsion was unconstitutional? Of course not. Will your landlord call to tell you that she’s keeping your security deposit illegally? No. Even in the Miranda example, do you think that if the police want to unlawfully interrogate a suspect (and, unfortunately, such things do happen), they elaborate on his rights first?


You get the point.


You may be thinking, “I’ve made it this far without knowing this crap. Why do I need to learn it now?” For starters, you’re probably going to be exposed to all sorts of new situations and have increased responsibilities over the next four years. In turn, your exposure to potential abuse is about to exponentially expand. This brings us to the most basic reason for knowing anything about the law: to protect yourself. Among other things, knowing your rights can help you keep money in your pocket, keep you out of jail, and keep you in school.


Let me give you an example of a time when I was able to turn to the law for protection. When I was a third-year law student, I went to an off-campus block party hosted by a few undergraduate friends of mine—sixteen houses on one street having simultaneous blowouts. Needless to say, it wasn’t long before the cops showed up and started issuing open container, public intoxication, and underage drinking citations to the drunks foolish enough to stumble around out front.


After finishing with the street urchins, pairs of officers started to go from house to house. When they got to my friends’ place, I met them at the door. One asked to come in, and I said, “No, we’re not giving you permission to come in. Please step out onto the porch.” Then I followed the two officers outside and shut the door behind me. I asked them why they thought they had reason to enter my friends’ house, told them that I was sober, that I fully understood the law, and that there was nothing illegal going on inside. “If you want to come in,” I said, “I’m going to need to see a warrant.”


Flabbergasted and visibly angry, they shuffled away.


Back inside, every woman at the party wanted to talk to me. It was the very first time that I thought that my considerable investment in a law degree might actually be worth it.


Now I’m not saying that reading this book will make people want to sleep with you. (I am, however, hoping that writing it will.) But I am saying that it’s an incredible thing to identify when people are trying to take advantage and stop them in their tracks. And, more importantly, parties are only one of the countless things you can defend. Once you get the hang of it, you can expand your use of the law. You can protect the things you care about and even use it to change the world around you. Heady stuff, I know, especially for a book that you thought would just teach you how to keep the cops away from your kegger.


But that’s my point: All of these things are part of the same world. There’s really only the tiniest difference between organizing a demonstration to fight sweatshop labor and making sure your next frat party doesn’t get shut down. And these skills, once learned, are translatable to almost every situation. They’re something you can truly use for the rest of your life.


How to Use This Book


There’s no real trick to it. Just read the damn thing.


Aside from that, I have a few humble suggestions:


First—please—read chapters 1 and 2 in their entirety. This book is designed to be used two ways. The first is to read it from cover to cover (this is what I’m hoping everyone will do). Taking time to read through all of the chapters—even the ones that don’t seem relevant to you—will give you the fullest possible understanding of the law and your rights. Even if all you care about is the law pertaining to plagiarism, you’ll still benefit from reading the sections on harassment and free speech. It might also be, if I do say so myself, enjoyable.


But I know many of you will primarily use this book as a reference to spot-check your rights in a specific area. If you plan on using the book in this way, please at least take the time to read the introductory chapters—“Your Constitution” and “Your College”—in their entirety. The rest of the book stands on the shoulders of the concepts introduced there.


Second, when spot-checking a particular issue, read as much of the surrounding material as possible—preferably the entire appropriate chapter. Legal concepts can rarely be reduced to a few sentences. Please don’t make the mistake of quickly reading a lone paragraph or two and thinking that you’re fully informed.


Finally, have fun with this stuff. I know that sounds strange. “What’s fun about the Bill of Rights or landlord/tenant law?” you’re thinking. “So many things are so much more fun—like kittens, liquor, Las Vegas, watching people you don’t like fail . . .” Trust me, while kittens and liquor have their charms, there’s nothing more invigorating, exhilarating, and incredibly satisfying than standing up for your rights and winning.





CHAPTER 1


Your Constitution




A lot of what’s in the Constitution isn’t relevant to life on a modern campus. For instance, you shouldn’t worry too much about having to quarter troops in your dorm room. Still, a surprising amount of what the framers committed to writing has a direct effect on today’s college students.
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You’d be hard-pressed to find a legal document more elegant or efficient than the United States Constitution. In just 4,400 words it lays out the basics of our government and establishes the groundwork for all of our civil rights. Its simple brilliance is, in a word, intimidating.


But, despite the minimalism in its drafting, the Constitution is also incredibly complex. You could dedicate your entire life to understanding its intricacies and not make much of a dent before senility sets in. Thankfully, this book isn’t about the minutiae of constitutional law. I’m not qualified to write that text, and frankly, you probably wouldn’t be interested in reading it even if I were. That said: It’s worth a bit of your time to understand a little about how and why the Constitution was drafted. It’s also essential to introduce you, at this early stage, to the high points of the Bill of Rights.



A Very Brief History of the U.S. Constitution


Think back to the Revolutionary War—fifes, drums, guys in funny pants. As I’m sure you know, on July 4, 1776, fifty-six men representing the thirteen colonies formally declared our independence from Great Britain by signing the (aptly named) Declaration of Independence. Actually, that’s a bit of a myth. The Declaration was, in fact, signed over a long period of time beginning on August 2. The final language of the document was approved on July 4, but no one put their name on it for another few months. Some even signed as late as November. But since barbecues and fireworks aren’t much fun in winter, we celebrate our independence in July.


Anyway, the colonists, or now, the citizens formerly known as colonists, had told King George to go blow—which was great. But there was a problem: Now England, the most powerful country in the world at the time, was really pissed off at them. Not so great. The colonists had to make preparations for war: raise funds, build an army, manufacture weapons. In short, they were badly in need of a central government.


Enter the Articles of Confederation. In 1777 a national congress drafted them. They were ratified by the states and went into effect in 1781. And the United States of America was born . . . sort of. This early form of our country was much different than the one we know today. It featured an incredibly weak federal government. All the real power stayed in the hands of the individual states.


Of course, while all of this was happening, the Revolutionary War raged on. People ran up and down Bunker Hill (well, actually, Breeds Hill), hung around Valley Forge, and crossed the Delaware River (if you’d like a more detailed description of the war, please buy a different book). We won. The British surrendered in Yorktown in late 1781 and (other than the unpleasantness of 1812) haven’t invaded with anything more formidable than the Beatles since.


Again, great. Now we really weren’t under British rule. But, very soon after the war ended, things began to deteriorate under the weak Articles. The mini-government had served its purpose while the fight was on. But after Yorktown, without the common purpose of the war to bind the states, tension built and problems cropped up. There were arguments over which state owned what (there was almost a war over the Potomac River). States were printing money left and right, making all of it worthless. And, without a strong central government, there was no real way to deal with other countries.


It became clear that the U.S. government needed to be beefed up a bit or the states were going to destroy themselves from within. So in 1787, largely the same group that had gathered in 1777 drafted what is still today the main body of our Constitution. This new, stronger Constitution was quickly approved by the states, but in many cases by a very small margin, due to a general fear that we were putting into place exactly the type of government we had just fought a war to oust.



YOUR CONSTITUTION


That fear, of trading one dictatorship for another, is significant in understanding how the Constitution works, or better, in understanding how the Constitution works for you. The colonists had just come out of an era of fairly extreme governmental oppression (the slogan you learned in the tenth grade, “no taxation without representation,” is a gross understatement of how bad things were). People wanted absolutely no part of being pushed around by some superpowerful government.


These fears and perceptions affected the drafters of the new Constitution more than you can imagine. In most critical areas, safeguards against oppression were included. They did a pretty good job at this. But even as each state government was debating and deciding whether or not to ratify, fears about the abuse of individuals under this new, powerful government circulated, especially given the intentionally vague terms of the document. Those against central power called for an explicit, simple statement of the rights guaranteed to each and every citizen.


This was the genesis of the Bill of Rights. Seventeen amendments were originally considered. TWelve were sent to the state governments for ratification. Ten made the final cut and became the Bill of Rights. That Bill is your part of the Constitution. It’s exactly what was called for: a list of things that the government may not do to you.




THE BILL OF RIGHTS IN A NUTSHELL


1. You have the right to freely speak, assemble, practice religion, maintain the press, and petition the government.


2. You have the right to bear arms.


3. The government may not force you to house or feed soldiers.


4. The government may not unreasonably search your home or arrest you.


5. Those accused of a crime must be indicted by a grand jury, cannot be tried twice for the same offense, cannot be made to testify against themselves and are guaranteed due process. People must be compensated if the government takes their property.


6. Those accused of a crime must have a speedy trial, held where the crime was committed, in front of an impartial jury; have notice of the charges; have a lawyer and an opportunity to confront witnesses who testify against them.


7. In civil cases, you have a right to a trial by jury.


8. The government cannot impose cruel or unusual punishments or excessive bail.


9. This list is not all inclusive. Citizens retain many other rights not listed here.


10. All rights not granted to the federal government or prohibited still rest with the states.





In the next part of this chapter, we’re going to look at these amendments in more detail. And, yes, I will almost immediately muck them up a bit by talking about their limitations and the complexities of actual application. But please, as you work through them keep in mind the simple, basic meaning that each has.


Government Action Only One of the first things I want to point out seems very basic and obvious. But it’s easy to forget when you’re in the thick of a problem. The Bill of Rights only applies to actions of the government. Private entities are not bound by the rules set out there. In fact, as written, the Bill only applies to the federal government and not each state’s local government. But over the years, using the Fourteenth Amendment as justification, the Supreme Court has held that most of these rules are also applicable to states.


Exactly what counts as part of the government, or what is a state actor, to use the legal vernacular, is a more difficult question than you might think. Of course all of the actual parts of the government are state actors—the police, the Internal Revenue Service, transportation authorities, public hospitals, and everything else you think of as the government. But sometimes seemingly private entities are, for constitutional purposes, also considered to be part of the state.


The state/private actor distinction is an exceedingly important one for college students. Whether you’re at a public or private school has a huge bearing on your rights. Public schools are, without a doubt, state actors and need to adhere to all of the constitutional constraints. But private schools are a different matter altogether. Some of their parts or functions may make them state actors in specific areas, but not usually. So if you have a “constitutional-type” problem at a private university, you’ll probably need to find a different reason to make them give you your due. We’ll cover these issues on a case-by-case basis throughout the book. But it’s good to keep in mind as we go along.




Vocabulary Lesson


[image: Images]


STATE ACTOR—This term is a bit of a misnomer because it refers to both the government itself and to private entities that meet the test for state action. Whether or not something is a state actor is a complex question that takes a number of factors into consideration. But at its base, if a company, school, or other entity either performs an exclusive public function or has significant state involvement in its activities, it’s a state actor and must follow the constitutional rules.





The Push and Pull of Your Rights Before we get to the specifics of the Bill, I want to make something clear: With every right comes a responsibility—an obligation to, while exercising it, be wary of and protect the rights of others. In fact, our personal liberties extend only to the point where they interfere with someone else’s. At that point, it becomes a question for the courts to decide which right trumps which.


This may seem somewhat counterintuitive on its face. “Doesn’t free speech mean I can say whatever the hell I want?” Well, no. You can believe whatever the hell you want. But your right to articulate those beliefs is actually quite limited.


Think of Justice Holmes’s classic example: “The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic.” Of course it wouldn’t. The right of the rest of the people to avoid being trampled easily beats out whatever right you have to exercise your vocal chords and yell “fire.”


There are countless other examples: Sexually explicit speech in the workplace is one. You may really want to loudly describe your most recent exploit in your cubicle. But your coworkers have a right to work in an office that doesn’t make them uncomfortable. Even in the classroom (although there aren’t any actual laws about this), you have a right to speak your mind, but you don’t have a right to be disruptive and impede the learning process of others.


These types of limitations apply to almost every basic right you have.


You probably feel hurt, confused, and a bit betrayed by this concept of limits. I know I was when I first figured out how unbelievably shifty the law can be. All I can say is, get used to it: In the law there really aren’t that many absolutes. In fact, there is almost always an exception, caveat, exclusion, or extenuating circumstance. That doesn’t mean the law is incomprehensible, it just means that there will very rarely be simple answers.



A Closer Look at the Bill Of Rights



FIRST AMENDMENT


Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.


In the hierarchy of amendments, this one’s the shiznit. Most of the major freedoms—those that truly define American freedom—are contained in this one amendment. We’ll take them each in turn.


Religious Freedom You have the right to practice any religion you want, and the government can’t establish a state religion. For the colonists, this was big stuff. But for you and me it seems like sort of a yawn.


Personally I view this as a victory for the framers (that’s one for Team Jefferson, zero for King George). The concept of religious freedom has been so thoroughly embraced by the American government that in simple application it’s a nonissue. Chances are no arm of the government has tried, or ever will try, to prohibit you from attending the church (or temple or coven . . .) of your choice.


But there are still some sticky problems associated with religious freedom. Sure, no one’s going to stand in front of a mosque and tell you that you can’t go in. But you may be asked to do things that conflict with your beliefs outside your place of worship. Whether or not you can be forced to comply is a First Amendment issue. We’ll discuss one such application in chapter 5, “Animal Rights,” in relation to vivisection and dissection. A student might be asked to harm an animal in conflict with his religious values. The First Amendment is the legal basis for objecting.


The Right to Petition the Government Unlike the freedom of religion, I don’t think petitioning rights are a hot topic to anyone. This clause guarantees your right to complain to the government. People do it every day in the form of letters to their representatives, petitions, protests, and so forth. Generally, unless you hire a lobbying firm in D.C., these complaints fall on deaf ears, but you have a right to speak up just the same.


Free Speech We’ll go into all the contours of free speech law in chapter 8, “Free Speech.” Still, it makes sense to touch on at least the basics at this point. There are two main ways that the government can restrict speech: one, based on the content of the speech and two, based on the conduct of the speakers.


Restrictions based on conduct—sometimes called time, place, and manner restrictions—are the more common of the two. The government can limit speech in public places so long as the restrictions are content-neutral, narrowly designed to serve a governmental purpose, and leave open other channels of communication. For example, a city could require that the organizers of protests with more than five hundred people apply for a permit two weeks in advance. This would allow arrangements to be made for adequate crowd control, cleanup services, and safety measures. But a rule prohibiting political parties (content-based) or, even worse, prohibiting one political party but not others from assembling in the park would be unconstitutional.


The government can also, under very limited circumstances, regulate speech based on its content. For example, you have no right to use speech that will hurt other people. This includes words that will incite violence or a fight (sometimes called fighting words), obscenity, slander or libel (lying about someone else and hurting their reputation), or commercial fraud.


Freedom of Assembly This is another concept that has become such an intuitive part of American life that it’s hard to imagine why the framers felt the need to specifically incorporate it (that’s two for Team Jefferson, still zero for King George). At the time of the revolution the British government didn’t allow the colonists to gather to conduct business (which in all fairness was somewhat wise on the part of the British—the colonists were planning a revolution after all). Even today, many countries don’t allow assemblies unless they are sanctioned by the government. But in America that’s not the case. So long as you’re not getting together to do something illegal or to incite violence, the government can’t stop you (they can, however, make you get a permit or limit the time and place you do it—see above).


Freedom of the Press The press has always been on the cutting edge of the First Amendment. They have pushed their rights to the limit and will fight and scrap for every last inch of leeway. Because of this, the law of the press—even the law of the student press—is very well developed and complex. It is, in short, far too involved a subject for the pages of this book.


For the average student, understanding that the press enjoys roughly the same freedoms as an individual should be enough to get you through. If you’re an editor or reporter or work in any capacity at a school newspaper, you’ll need way more information. Several excellent books about student press law are available. And there are some wonderful organizations, like the Student Press Law Center (www.splc.org), that can help you.



SECOND AMENDMENT


A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.


This is one of the most hotly debated rights in the whole damned document. On one side are those who point to the statistics that show the relationship between the availability of weapons and crime. On the other is Ted Nugent, who says things like, “If guns cause crime, then all of mine are defective.”


Whatever you think, the framers’ intentions were fairly clear. They wanted to be able to protect themselves both from oppression and the wild elements.


Believe it or not, this issue has reared its ugly head on campus. The University of Utah has a rule that bans firearms on campus. But the state of Utah has a law based on the Second Amendment that allows those with permits to carry concealed weapons. At the time of the writing of this book, a legal battle was being fought between the state’s attorney general and the university. It’s being framed as an academic freedom issue by the school—they worry that students might not speak freely if they think that a classmate might pull out a gun in response. I guess that could happen: “Me and my .45 say that Shelley’s portrait of Keats in ‘Adonais’ was psychologically false and shallow. RIGHT!” Where I went to college, people rarely stayed awake in class, let alone being moved enough to brandish weapons. Still, I see their point.



THIRD AMENDMENT


No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.


Back in revolutionary times the quartering of troops was a big problem. The British enacted laws that specifically forced the colonists to provide living quarters, food, candles, and transportation to the British troops. There was even a clause in some versions of the law that required colonists to provide beer, cider, or rum mixed with water to soldiers who demanded a drink. Today the issue really isn’t on the public radar. Still, I suppose it is comforting to know that some random soldier can’t knock on your door, demand a place to sleep, and drink all your booze.



FOURTH AMENDMENT


The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.


Under British rule, soldiers were basically allowed to search the private homes of the colonists and arrest people on a whim. They were given documents, called “writs of assistance,” that were supposed to legitimize their actions. But even under British law at the time, the writs were, plain and simple, illegal.


This amendment is a direct affront to that practice. The police or any part of the government cannot search private property or arrest anyone without some evidence that a law has been broken. In the case of searches, a judge must issue a warrant based on information that the search will turn up evidence of a crime. In the case of arrests, either the officer has to actually observe the crime or a warrant needs to be issued.


The nuts-and-bolts of the Fourth Amendment are dealt with in detail in chapter 13, “The Police,” and in chapter 9, “Dormitories and On-Campus Housing.” There you’ll learn the exact limits of police power and how to watch out for your rights when the authorities are cuffing you or knocking on your door.



FIFTH AMENDMENT


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself; nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.


Among amendments, this one’s a bit of a celebrity. Almost every time a defendant is trotted into a fictional courtroom on TV the time-honored phrase “I plead the Fifth” comes from his mouth. We all sort of know what this means: He doesn’t have to answer any questions because, well, he’s pleading the Fifth. But very few people (Hollywood writers included) really understand the contours that extend beyond the self-incrimination portion of the Fifth Amendment—or even fully understand how that clause works.


In fact, there’s quite a lot more packed into this amendment. Yes, much of it only applies to criminals, but within the Fifth are some much more subtle, and generally applicable, protections.


We’ll take the clauses in order:


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger;


Capital and infamous crimes are ones that carry serious sentences—death and long terms of imprisonment, respectively. This portion of the Fifth places the decision of whether or not to charge a person with one of these high-level crimes in the hands of a jury, rather than one person. This jury hears evidence presented by a prosecutor and decides whether or not there is reason to proceed with a criminal trial. It’s a sort of mini-trial before the fact.


As the clause says, military personnel serving during wartime are exempt. Soldiers accused of serious crimes are subject to a court-martial, which is generally held before a tribunal of officers. These courts can hand down very serious sentences, including death, without a prior grand jury indictment. The few, the proud, the convicted without a proper trial.


nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb;


This clause is the B-List celebrity of the Bill of Rights. It’s like Tom Arnold: You know about it, but it’s generally not a headliner. Still, it’s spawned its own set of movie and television show plots, most recently a miserable Ashley Judd vehicle where the heroine is convicted of her husband’s faked murder and plans to hunt him down and kill him after she’s out on parole. All because, as one of her fellow inmates told her, you can’t be tried twice for the same crime. You “can walk right up to him in Times Square and pull the trigger, and there’s nothing anybody can do about it,” she explains.


Of course, that’s not really how it works (and by the way, don’t ever take legal advice from the woman who works with you at the prison cafeteria—chances are she doesn’t really understand the Constitution all that well). The first “murder” would be considered a separate crime (albeit one that never happened) from the second subsequent one. Sorry, Ashley, you’d get tried again.


But the basic idea is right. You can’t be tried for the same crime twice. Of course you can be tried criminally and civilly for the same incident (think: O. J.), or under your school’s disciplinary code and the local police ordinances. And you can be tried under multiple criminal statutes for a single act. But once you’ve been tried and found innocent, or guilty, you can’t be retried for the same offense.


nor shall be compelled in any criminal case to be a witness against himself;


This is the part we all automatically associate with the Fifth: the protection against self-incrimination. It’s pretty simple. In a criminal trial (or a civil one, if there’s a risk of later incarceration) a defendant cannot be required, or even asked, to take the stand and testify. And the fact that the defendant does not testify cannot be used to prove her guilt—prosecutors can’t even mention it to the jury.


People who are simply witnesses, not the defendant, can be forced to take the stand. But they can still refuse to answer specific questions under the Fifth if they fear their testimony will incriminate them, personally, in a crime. But if a witness is granted adequate immunity from prosecution for those self-incriminating portions of his testimony, he can be forced to sing.


All of this applies to spoken testimony only—physical evidence, such as documents, records, bodily samples, and so forth, can’t be kept out of court based on the Fifth. In other words, you can keep your mouth shut, but your urine can still be made to testify against you.


nor be deprived of life, liberty, or property, without due process of law;


This is referred to as the “Due Process Clause.” These thirteen words pack a lot of import. They guarantee that in any situation where a person may lose life, liberty, or property, fair process and procedure must be followed. In practice this means, at the very least, an opportunity to make objections to a judge or other neutral decision maker.


While loss of life means the obvious—the death penalty—the definitions of liberty and property are a bit expanded for Fifth Amendment purposes: A loss of liberty not only includes imprisonment, but any physical restraint, like commitment to a mental institution. And it includes more obscure losses—in fact, any time a person is denied a right guaranteed by the Constitution or a statute, they have lost liberty and are guaranteed due process.


Property rights attach anytime a person has legitimate entitlement to something of value. The best example for you is your education. Pursuing a degree creates a property interest. Even if you’re still countless semesters from graduation, you’ve still got a property interest in your diploma.


What exact form does due process take? It depends on the importance of the interest at stake. At the very least there needs to be fair procedures, an unbiased decision maker, and some sort of prior notice given. Depending on the circumstances, the actual procedure could be anything from an informal hearing to a trial before a jury.


nor shall private property be taken for public use, without just compensation.


The last little bit of the Fifth Amendment is somewhat unrelated to the rest. It has to do with public takings of private lands. Unlike the other clauses, it has nothing whatsoever to do with criminal procedure—maybe the framers didn’t really know where else to put this stuff, so they just tacked it on here.


Here’s what it means: The government has the power to take lands and property it needs. This is called eminent domain. For example, maybe traffic’s gotten out of hand, and a new highway needs to be built. Unfortunately for you, they want to put it right through where your house sits. The government gets to take your land, but this clause guarantees that you’ll be paid fair value for it.


There are all sorts of nuances to this part of the law: What exactly constitutes a taking? What if the government just builds something nasty nearby, like a nuclear power plant, and drains all the value from your land? What if they just want to run high-tension wires over your property? And what exactly is fair value?


Legally, these nuances are somewhat interesting. In the real world, they’re boring as hell, and, more importantly, they’re not even remotely likely to come up while you’re at college. Enough said.



SIXTH AMENDMENT


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.


This amendment proscribes when and how a trial must be conducted. Of course the money phrase in there is the “speedy” bit. This prevents the government from charging someone, then letting him rot in jail without ever giving him a trial.


But those charged are also guaranteed the following:


[image: Images] an impartial jury,


[image: Images] a trial in the geographic area where the crime was committed (this gives the accused a home-court advantage—remember, colonists were often shipped all the way back to England for trial—and allows for ready access to witnesses),


[image: Images] prior notice of the charges so that a defense can be mounted,


[image: Images] the ability to confront the witnesses that testify against them,


[image: Images] a method of forcing witnesses to appear (i.e., subpoenas), and


[image: Images] a lawyer.


Hopefully this amendment won’t play a prominent role in your college career. If it does, I hope your coach finds you a good attorney.



SEVENTH AMENDMENT


In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law.


There are two main facets to this amendment. The first is a person’s right to a jury trial in civil (noncriminal) court cases. The founders set the bar for this requirement at $20, and technically, if you really wanted to push the issue, I suppose you could constitutionally demand a jury trial over twenty bucks. Of course no one would go through the effort—mounting a jury trial costs tens of thousands of dollars in legal fees. Still, $20 remains the limit.


The second aspect of this amendment involves the inability of a federal court to second-guess a jury. The critical word in the phrase is fact—“no fact tried by a jury, shall be otherwise reexamined.” This may seem wrong. Even the layest of laypeople knows that almost any court case can be appealed. True, but if a jury heard it, the case can only be appealed on the basis of errors of law rather than errors of fact.


What exactly does this mean? Issues of fact are the situational details that surround the controversy. Issues of law are the application of those facts to the relevant statute. Take a dog bite case as an example. Questions of fact would include things such as: Did the plaintiff provoke the dog? Did the owner have reason to believe the dog was dangerous? Was the leash used adequate? Once the jury decides these questions, no other court can overrule them. But a higher court can examine whether or not those facts were applied to the relevant laws correctly.



EIGHTH AMENDMENT


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.


As you will learn in chapter 13, “The Police,” bail is a security deposit someone accused of a crime pledges to ensure they’ll return for their trial. You pledge the money, and you’re allowed to go free until trial. The Eighth Amendment guarantees that this security deposit will be proportionate to the crime. Imagine a system with no check in this area. A judge could set bail based on personal preference and keep low-level criminals in jail. In short, it would allow judges to circumvent the whole trial process and essentially punish people at whim.


The same fear is what motivated the prohibition against cruel and unusual punishments. Again, imagine a system where a judge could sentence you to fifty years, without parole, for speeding. Or could demand that your finger be cut off as punishment for a robbery conviction. Things could go amok pretty rapidly. States have sentencing guidelines and many criminal statutes contain maximum and minimum sentences to avoid such abuses, so there are more practical limits in this area. Even still, if a judge goes out of bounds, the defendant has constitutional recourse and can sue to have the sentence reduced.


Today, most of the discussion about cruel and unusual punishment revolves around the death penalty. The Supreme Court has gone back and forth on the issue over the last twenty-five years. They’ve stepped to the brink of declaring the practice outright cruel and unusual, forcing revisions in how and when it can be administered, but have never banned it altogether.



NINTH AMENDMENT


The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.


This is a cover-your-ass amendment. The framers feared that by listing specific rights in the Constitution it might be incorrectly assumed that the list was exhaustive. This amendment clears that up by stating that there are other rights retained by the people not listed here.



TENTH AMENDMENT


The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


This is the equivalent of the Ninth Amendment, but it protects the states’ rights. Remember, in the postrevolutionary era, states’ rights were hotly debated and vigorously protected. This reserves all functions and rights not specifically given to the federal government for the states.



What Really Is a Right or a Law?


That’s the Bill of Rights—ten laws that set forth the most basic of American privileges. But what really is a law? It’s seductive to simplify the concept by thinking it’s nothing more than the rule that’s written on the paper. But the statute itself is only a fraction of the story. Certainly, what’s “on the books” and the drafters’ intentions are the foundation of the laws as we know them. But the actuality of a law is the result of a long process that goes far beyond the static language. That’s because laws are living, and constantly changing, entities.


Really, to understand a law is to understand the entire process that brought you to where you stand. Courts, from the smallest state court to the Supreme Court of the United States, constantly hear cases on, and thus redefine, the contours of what each law means. Governmental agencies and private actors then change their behavior based on their best guess as to what those redefinitions mean. But they’re often no more than that—guesses.


This is because, when you get down to it, practical situations are unique. Laws are theoretical, and therefore, vague. In between the two, the theory of the law and its practical application, is this complicated, convoluted, and never-ending process of application and reinterpretation. Certainly there are bright line rules that need very little further explanation—we all know it’s illegal to kill someone. But the majority of laws and situations are much more obtuse. And even the seemingly simple laws, like those that prohibit murder, have very subtle and vague components.


The Bill of Rights is the perfect example of this. Take any clause of any amendment. Over the years it has probably spawned thousands, maybe hundreds of thousands, of court cases—each one further defining the application of the law to the real world, each one carving out yet another finite situation in which the law applies in a certain way.


To know the law is not just to know the words written on the page. It’s a great start, to be sure. But to be able to really use the law, you need to know how those laws have been interpreted, limited, and defined in practice.


This is an important concept to understand as you read the rest of this book. The purpose of this text is to help you with the final, or most recent, step in this process—to help you make decisions about what to do and how to act in the face of a potential or actual legal dilemma. Whenever possible, I’ll show you the bright line rules and say things like “don’t ever do this” or “it’s outright illegal to even think of doing that.” But more often I’ll offer guidelines and a brief explanation of this very process. I’ll show you the basics of the theory so that you’ll be able to apply it to your own situation. Yes, this places a little more of the burden on you. But by working this way, I’ll be providing you with the fullest possible arsenal to protect your rights.



When to Make a Stand


There’s a significant difference between having a right and being able to exercise it. Beyond that there is an equally large distinction between situations where it makes sense to exercise, or even mention, your rights and situations where it makes sense to save the argument for later.


Take voting rights, for example. Before the civil rights movement minorities in the Deep South had, ostensibly, the same right to cast a ballot as everyone else—guaranteed by law. But attempts to exercise those rights often fell flat, or worse, resulted in physical abuse. This is the classic example of the fact that all the rights in the world don’t matter if the one person standing between you and your lawful due doesn’t recognize them.


It’s equally illustrative of the notion that there are times to make a stand for your rights and times to leave the battle for another day. Trying to explain the Constitution to a backwoods poll monitor with a shotgun would be foolhardy and dangerous. Likewise, a discussion of the fine points of the Seventh Amendment probably wouldn’t deter a lynch mob.


Thankfully this example is largely a thing of the past. But there are still plenty of situations where the wisest and safest course of action will be to save a bold assertion of your rights for another day. In the law offices we used to call this knowing when to “lawyer up.” We knew that in any argument—with the guy at the dry cleaners, the mechanic who fixed your car, someone who keeps parking in your private spot—there was a specific time to play the lawyer card. If you did it too soon, sometimes your opponent would shut down and be more stubborn. Too late and you may have already lost. Sometimes it made sense not to let your foe know you were an attorney at all.


None of you are lawyers, but the same principles apply. When should you verbalize that you know your rights? Use common sense. Before you blurt out something along the lines of “I have rights,” think about what you’re doing. Think about whether or not that’s actually going to help solve your problem. Sometimes it will. It’s almost always a good idea to let the police know up front that they’re dealing with someone who knows the rules. But often it will work against you. If you’re talking with a professor about what you think is an unfair grade, leading with a Fifth Amendment argument will probably set an adversarial tone, rather than moving the negotiation to a place where you might get a good result.


And, of course, if you ever think that asserting your rights will put you in harm’s way, protect yourself before your legal due. Rights are great, but not getting beat up is better.





CHAPTER 2


Your College




Your student handbook is a much better guide to life at college than the freshman facebook (although it’s absolutely worthless when you’re trying to identify who hit on you last night). You should get to know it—well. Until you graduate, those rules rank up there with the Ten Commandments.
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If you’ve ever talked with an older person about their college days, you’ve probably noticed that—aside from the fact that everyone remembers his or her twenty-year-old self as smart, athletic, and good-looking—the campus atmosphere has changed drastically over the past few decades.


University students in the 1950s were subject to draconian rules and punishments. The school ruled with an iron fist both on and off campus. When my father was in college, possession of cigarettes was an offense that could result in expulsion. The administration even dictated which streets in the nearby town were acceptable places for female students to walk (no kidding).


Sometime in the sixties things began to change. The authoritarian role of the school slipped away and was replaced by an astoundingly laissez-faire attitude. Students were allowed to do almost anything they wanted. Alcohol and drugs were readily available and openly used. Outside of the classroom there were almost no rules whatsoever. (By the way, this is probably how it was when your parents went to college. So if they give you any crap about how you spend your time at school, you might want to ask some pointed questions about how they behaved during the years of tie-dye and other foolishness.)


Then, in the mid- to late eighties, another shift began. The schools began to regulate again, to make (and enforce) rules in an attempt to protect their students and decrease liability. In my years at college I watched this transformation take place right before my eyes. The administration was making changes on every front, but the ones we, the students, noticed most readily involved our social lives. The year before I started there was, essentially, no alcohol policy at all. Kegs were tapped on the quad, and students, be they sixteen or twenty-seven, could partake without fear of retribution. My freshman year saw a drastic change in the official line. We were told to “keep underage drinking in our rooms”—we didn’t even have to close the door; we just couldn’t cross the threshold into public space with an open container (talk about an arbitrary rule). By the time I was a senior, absolutely no underage drinking was allowed. RAs would literally bust parties and check IDs.


These changes in the college environment aren’t particularly surprising. They closely reflect the broader cultural revolutions that each decade brought. Colleges and universities have always been on a separate, somewhat parallel, track of their own—a track that has, until very recently, kept colleges practically immune from responsibility and almost entirely litigation-proof.



Pre-1960: The In Loco Parentis Era


From practically the beginning of the American educational system, colleges were thought to stand in loco parentis to their students. Since parents had almost absolute rule over their children, colleges and universities were afforded the same. To fully understand this legal doctrine you must remember that, for most of the history of America, parents were almost entirely immune from the law, both civilly and criminally, in regard to how they treated their children. Parents could do things like beat their children to death without any fear of criminal prosecution. Colleges were afforded almost the same immunity. Courts essentially stayed out of university affairs.




Vocabulary Lesson


[image: Images]


IN LOCO PARENTIS—Literally, “in place of the parents.” More specifically, in loco parentis exists when one party undertakes the care and supervision of another, assuming the responsibilities that parents normally would for their children.





A 1913 case, Gott v. Berea College, illustrates this well. There, the college maintained a list of forbidden places in the student handbook. In the fall of 1911, a restaurant located directly across the street from the college was added to this list and students were told that if they went there they’d be expelled. During the first few days of the school year three students were actually kicked out for nothing more than enjoying delicious pancakes at said diner. Needless to say, after that, business at the diner dropped off significantly.


Justifiably pissed off, the owner sued the school, claiming they couldn’t make a rule that forbade students from patronizing his business. The court responded with the in loco parentis justification, stating that colleges may “make any rule or regulation for the government or betterment of their pupils that a parent could for the same purpose” and said further that “whether the rules or regulations are wise or their aims are worthy is a matter left solely to the discretion of the authorities or parents, as the case maybe.”


Yes, believe it or not, the courts had armed universities with the kind of “because I said so” authority that had previously been the sole province of parents and schoolyard bullies.


What’s worse, they gave schools this sweeping authority without attaching any liability whatsoever. When a rational person thinks about parental power, they generally consider the responsibility along with the control. But that’s a truly modern thought. It simply didn’t apply to the 1920s, court-made college version of parenting. In fact, the most defining characteristic of the in loco parentis era was that colleges and universities were almost legally untouchable. Courts bent over backward to protect schools from liability. They often looked to the “stand-in parents” theory for justification, but when that didn’t work, they offered colleges immunity from prosecution based on their status as charitable organizations or quasi-governmental institutions. Students lost limbs, eyes, and their lives and were expelled for talking to the wrong type of woman, going to the wrong store, and making too much noise in the dormitory halls. And, despite the fact that colleges had the ability to regulate the smallest detail of their students’ lives, the courts held that the students (or their families in the case of the fatal mishaps) had absolutely no legal recourse.


Legally it was a strange era. But, thankfully, it didn’t last much longer than the Edsel.



The Sixties and Seventies: Free Love, Free Speech, and More Freedom from Liability for Colleges


The advent of the sixties brought with it a student body that was of a very different mind than only a few years before. The hippies arrived and brought with them lava lamps and a new set of values. Their “hell no, we won’t go” attitude was the seed for the modern era of student rights on campus.


At the same time, the laws surrounding families, charities, and the government were being reevaluated in the courts—in turn, changing the very models that courts had used to protect schools from legal liability. Parents were beginning to be held responsible for the well-being of their children, local governments were found to be legally accountable for negligent acts that harmed their citizens, and even charities—long entirely off-limits in the legal realm—were being sued for their wrongdoings and losing.


These two factors created a period of change and upheaval in higher-education law.



INTANGIBLE RIGHTS ON CAMPUS IN THE SIXTIES AND SEVENTIES


The first major victories for students were in the areas of constitutional rights and redress for economic harms (expulsion, discipline, etc.) on campuses—in other words, for intangible rights.


The first and most famous case involved six students who were expelled from Alabama State University for participating in local civil rights demonstrations. After the demonstration, the students were told in a somewhat vague letter from the president of the university that they had been expelled. There was never a hearing, or a meeting of any kind, where the students could present their side of the story. Even the letter that told them of their expulsion was silent as to why they had been kicked out. In short, they had received no process at all (remember this from the Fifth Amendment?). But then, why would a college grant a student due process before handing him walking papers? For 150 years schools had done as they pleased.


The decision in this case changed that forever. The court discarded the notion of in loco parentis outright and held that, since the college was a state entity, the Constitution full-on applied to their actions. This meant that the school owed the students some sort of process before expulsion or serious discipline. The decision left exactly what type of process would be put in place up to each school—certainly they weren’t required to replicate the entire court system—but held that schools must give some chance for the student to be heard (we’ll go into this in detail in chapter 10, “Disciplinary Proceedings”).


Over time other courts expanded the idea to include free speech, free press, free assembly, and freedom from unreasonable searches and seizures. And soon thereafter, essentially the same guarantees were extended to private colleges and universities. The theories that brought these rights to the private sector are fairly cumbersome. In simple terms the courts reasoned that private schools were such an ingrained part of public life that they should be held to the same standards as public schools. They supported their findings with varying legal support—the inherent contract between the student and school, the amount of federal funding and support these private schools received, and the public perception of colleges as, well, public—but despite their differences, these cases consistently granted at least the most basic constitutional rights to students at private institutions.



LIABILITY FOR PHYSICAL INJURIES IN THE SIXTIES AND SEVENTIES


Imposing liability for personal student safety was more difficult. Despite some unbelievable actions on the part of administrators and professors, during the sixties and seventies and well into the eighties, schools were still held blameless for the injuries students incurred.


The facts of the cases of this time period read like scripts for gory movies. Students fell into crevasses after getting drunk on university-sponsored field trips, had grisly car accidents after boozing at on- and off-campus drinkfests, got their heads crushed in hazing rituals, and were injured or killed in any number of other gruesome ways.


In almost all of these instances, the colleges that bought the beer or failed to enforce state alcohol laws or encouraged fraternity antics got off scot-free. The theory was new: The courts were of the opinion that the students of this new era, with all of their fancy freedoms and rowdy behavior, were basically uncontrollable. But the outcome was the same: legal protection for the colleges from any kind of civil responsibility.



The Modern Era


This last vestige of protection, thankfully, didn’t survive for very long. By the mid-1980s the process of erosion had begun. Only a decade later, with a few exceptions, colleges were being held liable for the harm they caused or should have prevented. The courts recognized the unique position and goals of the schools and afforded limited leeway based on those differences. But for the most part, universities could now be sued just like anybody else.


In legal terms the courts had, finally, recognized duty and therefore the possibility of negligence on the part of the universities. Negligence is probably a legal expression you’ve heard before. It’s most often bandied in the context of slip-and-fall or other injury cases: the store was negligent because it didn’t put signs up to warn me about the slippery floor; the landlord was negligent because he didn’t properly salt my front steps and I fell; the bar was negligent because when I was trashed I tried to slide across the floor on a serving tray and went so fast that I hit the payphone on the other side of the room. And so on.
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