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THE DEVIL’S ADVOCATES





Introduction

THE CLOSING ARGUMENT CHRONICLES




In book one of our series, Ladies and Gentlemen of the Jury, we focused on compelling trials that featured the greatest closing arguments in American history: Clarence Darrow saving the lives of Leopold and Loeb, Gerry Spence bringing the nuclear power industry to its knees, William Kunstler taking on the Establishment. We also featured the successful prosecutions by Robert Jackson of the Nazi hierarchy, Vincent Bugliosi of Charles Manson, and Aubrey Daniel for the My Lai massacre.

Book two, And the Walls Came Tumbling Down, concentrated on landmark trials and their culminating arguments that redefined civil rights in America and profoundly affected the lives of all Americans: from the Amistad case, in which John Quincy Adams brought the injustice of slavery to the center stage of American politics, to the prosecution of Susan B. Anthony, which paved the way to success for women’s suffrage, to the Larry Flynt trial, in which the porn king became the unlikely champion for free speech. In this book we also included the trial brought by Karen Ann Quinlan’s family asking the court to let their hopelessly comatose daughter die, and the McCarthy-era blacklist case in which master lawyer Louis Nizer whipped the forces of innuendos and lies.

And now in book three, The Devil’s Advocates: Greatest Closing Arguments in Criminal Law, we turn our attention solely to crimes. There’s something intriguing about real crimes, real killers and madmen and traitors, not just the celluloid creations of the Hollywood dream machine.

It is that intrigue that led us to write this book. As in our previous efforts, we are motivated by the belief that there truly is a best seat in the house to understand terrible crimes: it’s in the jury box. Victims may have understood why they were suffering so at the hands of others, but they rarely receive the opportunity to enlighten us. Killers and madmen may understand their motivation, but they often have strong incentives to lie to us. Eyewitnesses may present us with a thread of the tapestry, but not enough to give us a clear view of the whole.

But jurors! Jurors are presented with the most complete retelling, through the presentation of days, weeks, even months of testimony and evidence. And, at the end of the process, the lawyers present their arguments, summing up all that has gone before, weaving together each testimonial thread, combining the warp and woof of eyewitnesses and experts until—violà!—the advocates step back and allow the tapestry to tell the story and persuade the captive audience. However, the audience has a far more active part to play than those seeing a theatrical production, for they will determine the outcome: Freedom or captivity? Life or death?

The Devil’s Advocates focuses attention on the types of crimes and trials that have so captivated the public, cases that have also helped to illuminate underlying principles of the American criminal justice system.

The United States of America is largely defined by how we treat those accused of criminal acts. Owing in large part to our English common-law traditions, America has continued to define and refine a system that presumes innocence until and if the state can establish beyond any reasonable doubt a person’s guilt. And along the path beginning even before the birth of this nation, lawyers, judges, and legislators, as well as circumstances, have worked to hone America’s justice system. In this collection we have compiled eight remarkable, landmark cases, each of which either identified a protection or better focused a right that we as Americans have all come to expect.

We begin with the right to sanctuary. That is the guarantee that once an accused is taken into custody he or she will be safely sheltered from outside forces. Such guarantees are often hard-earned, as when a Tennessee sheriff turned a blind eye to a mob hell-bent on wrenching a man from jail and lynching him.

We then turn to the Fourth Amendment guarantee to be free from unreasonable search and seizure. While the Founding Fathers contemplated such protection, it went largely vacuous until in the late 1950s, when a single mother protested a warrantless search of her home. From such modest beginnings emerged the backbone of the American criminal justice system, the exclusionary rule, which excludes illegally seized evidence from trial.

Five years after establishing the exclusionary rule, the Supreme Court, frustrated at continued police violation of a suspect’s right to counsel and right to be free from self-incrimination, constructed the Miranda standard, which mandated that the police inform suspects of basic rights prior to interrogation.

There is also a basic right to be left alone, to live an unconventional life, even a strange life, free from the scrutiny of the state. That right was dramatically illustrated when self-willed outsider Randy Weaver was targeted by government agents, who would eventually shoot and kill his wife and son.

Also depicted is the most basic of rights, the right to a lawyer, a zealous advocate to represent even the despised and the vilified. It was for John Adams, who would later become the second president of the United States, to inaugurate a tradition that everyone, including the British redcoats involved in the Boston Massacre, must be represented. It remains one of history’s great ironies that Adams, a leading voice for America’s independence from England, would risk his life and imperil his professional career as well as political future by defending the British soldiers who had shot and killed five American patriots.

No book on memorable and significant criminal trials would be complete without including Clarence Darrow. And in 1925, the great American lawyer represented an African-American family who had the temerity to defend themselves in their home from a mob intent on running them out or worse. Darrow, as only he was capable, honed and refined the concept of self-defense.

American criminal justice was also refined on the eve of the Civil War when Congressman Daniel E. Sickles, laboring under a severe emotional strain, shot and killed the son of Francis Scott Key on a crowded, sunny Sunday afternoon in Washington, D.C.’s Lafayette Square, resulting in the concept of temporary insanity as a defense in criminal trials.

We end with the treason trial of Aaron Burr. One of the most controversial and larger-than-life figures in all of American history, Burr was accused of plotting to break away the Western territories of the United States and to form a new country with himself as its head. Burr’s trial forced the justice system to fashion the vague constitutional guidelines outlawing treason into workable standards for all such trials to follow.

These arguments—and the cases motivating them—provide the reader with a ringside seat to real-life passion and drama, as well as to the shaping of the modern legal system we alternately praise and curse today.








CHAPTER ONE

When Mob Rule Trumps Rule of Law

The U.S. Supreme Court steps in when local authorities don’t act to prevent lynchings


If the life of one whom the law has taken into its custody is at the mercy of the mob, the administration of justice becomes a mockery.

—U.S. Supreme Court chief justice Melville Fuller






Atticus Finch, attorney at law, sits in a chair propped against the front door of the jail in Maycomb, Alabama, reading a newspaper by the light of a makeshift lamp. The mob approaches…angry men looking for Southern justice. Finch calmly folds his newspaper and drops it in his lap; he seems to be expecting them. “He in there, Mr. Finch?” one man asks. And so the exchange begins, the angry white mob ready to storm the jail and lynch his client, a black man accused of raping a white girl. Finch stands his ground and eventually disperses the angry crowd. The accused will survive the night and will make it to his trial.

This scene in Harper Lee’s classic novel, To Kill a Mockingbird, presented a rosier outcome than was often found in the American South of the late nineteenth and early twentieth centuries. The rule of law, so often taken for granted by modern Americans, took a backseat to lynch law, the rule of the mob, to whom guilt or innocence were of little consequence. There was no sanctuary in the criminal justice system, no Atticus Finch to stand guard through the night. Many lawyers, police officers, and public officials often stepped aside in the face of vigilante justice, giving their tacit—if not outright—stamp of approval to the “law” of the mob.

Perhaps the most abhorrent aspect of this conduct was the failure to protect the accused by those elected to do so. Like Atticus Finch, the sheriff or police chief must provide sanctuary whereby an accused can safely await his trial, his due process. When those to whom we entrust the public safety abdicate their role of public protector, the system has failed at its most fundamental level.

Strange Fruit

The phrase lynch law was coined during the American Revolution, when Colonel Charles Lynch and his men dispensed their own brand of summary justice to loyalists accused of plotting against the colonists. Lynch law gained its horrific racist association in the post–Civil War South, where the defeat of the Confederacy and the emancipation of the slaves shocked Southern society. The Fourteenth and Fifteenth Amendments to the U.S. Constitution conferred new rights upon the former slaves: citizenship and the right to vote. At the same time, in an effort to reunite the country, Reconstruction imposed and maintained a strong (and deeply resented) Northern presence in the South. Although this represented great progress for the freed slaves, it came at a high price: the challenge to white supremacy incited many to threats and violence as a means of protecting their social status. With the end of Reconstruction in the late 1870s came both a growing Northern indifference to the plight of Southern blacks and a renewed Southern determination to keep Northerners and blacks from interfering in their social and political affairs.

It is in this environment that lynch law flourished. From the 1870s on, mob violence—lynchings—became a primary means of asserting white dominance and reaffirming blacks’ inferior station in the old (and new) Southern hierarchy. Lynch mobs were generally composed of rural Southerners, men whose status was most directly threatened by the progress and newfound prosperity of free blacks.

Although lynching is most often associated with death by hanging, the actual process was far more violent and sadistic, often including torture, dismemberment, burning, and even castration. All this took place not under the cover of darkness, the participants hiding their identities, but in full view, often as a community affair. Adults cheered and children played, while blacks were beaten, whipped, covered in coal tar, and set aflame. It was not uncommon for pieces of the corpse to be distributed as souvenirs. Many lynchings were documented in photographs—some sold as postcards—broken victims surrounded by hundreds of gleeful faces, hands raised in celebration, grins from ear to ear; men, women, and children rejoicing in the torture and execution of another human being.

Between 1882, when reliable statistics were first collected by the Tuskegee Institute (a school founded in the late 1880s in Tuskegee, Alabama, to educate newly freed slaves), and 1968, when lynching had for the most part ended, a reported 4,743 men, women, and children died at the hands of lynch mobs. Of those victims, 3,446 were black. These numbers are almost certainly understated, as they represent only reported lynchings; many, especially in small and isolated communities, went unreported.

And with rare exception, the lynch mob went about its business with impunity, without fear of legal repercussions. Indeed, many Southern officials condoned the lynchings, incorporating racial hatred successfully into their political platforms. The strong influence of public opinion on local courts made indictment of mob participants nearly impossible. If the lynchers were, by some anomaly, indicted, convicted, and sentenced, a pardon would usually follow. The key figures in the judicial process—judges, jurors, and lawyers—were all white and often sympathetic to the lynch mob.

The prospects for a black defendant were grim: the law offered little or no protection; there was no guarantee of due process, no guarantee one would live to see a trial, and no guarantee that the trial’s outcome would prevail even if a trial was held. Mob rule supplanted rule of law. So it was until 1906, when in Hamilton County, Tennessee, a man was lynched in open defiance of the U.S. Supreme Court. In the words of Supreme Court chief justice Melville Fuller, “If the life of one whom the law has taken into its custody is at the mercy of the mob, the administration of justice becomes a mockery.” And that, the Supreme Court decided, could and would not be allowed.

The Crime

January 23, 1906, 6 p.m., Nevada Taylor, an attractive, twenty-one-year-old white woman, left the W. W. Brooks grocery store, where she worked as a bookkeeper, and boarded one of Chattanooga’s new electric trolleys. At six thirty, Taylor stepped off the trolley near Thirty-fifth Street in the shadow of Lookout Mountain and started her short walk home. The night was unusually dark. She heard footsteps behind her, and before she could turn to see who was there, something was wrapped around her throat. Choking, she tried to cry out for help. “If you scream, I’ll kill you,” the attacker warned. After ten minutes, it was over; violated and choked unconscious, she was less than a hundred yards from the safety of her home. A few minutes later, at six forty-five, Taylor regained consciousness. Alone in the dark, she stumbled home, where she told her father and siblings what had happened. The sheriff and the family doctor were summoned, and the physician confirmed her worst fears—she had been raped.

Within the hour, Sheriff Joseph Franklin Shipp assembled a group of his best men and a couple of bloodhounds. The posse combed the scene of the crime, searching the area for the attacker, witnesses, and any evidence.

The Investigation

Sheriff Shipp was a much admired Civil War veteran, whom everyone called Captain. Born and raised in Jasper County, Georgia, Shipp enlisted in the Confederate Army in 1862 and, during his three years as a soldier, was wounded on three separate occasions. Mustered out as a captain in 1865, Shipp returned to his parents’ home in Georgia, where he worked for several years in his father’s cotton gin business. It was there he met and married his wife, Lily, and began a family that would eventually include seven children. In 1874, the Shipps moved to Chattanooga to build and operate a water-pump manufacturing plant. The business proved a huge success and Shipp quickly became one of the wealthiest men in the city. In 1904, he was elected to a two-year term as Hamilton County sheriff. Described by local newspapers as “a natural born leader” and a “tender and devoted husband and a loving father,” he was an astute politician, an active community leader, and a “take charge kind of fellow.” He fired all the deputies who had campaigned against him and replaced them with loyal supporters.

Late in his first term as sheriff, the Chattanooga Times wrote that the city was in the midst of a “negro crime wave.” For Shipp, facing reelection, the assault on Nevada Taylor couldn’t have come at a worse time. On December 26, the Times ran the front-page headline: “Desperadoes Run Rampant in Chattanooga; Negro Thugs Reach Climax of Boldness.”

Shipp felt pressured to crack down on the “negro thugs,” and the attack on Nevada Taylor—only two months short of the election—brought public passions to a fever pitch. Shipp needed a quick and satisfactory resolution to the Taylor rape.

Unfortunately, the victim was able to provide only the most general description of her attacker: he was about her height, or maybe a little taller; he wore black clothes and had a hat; his arms were muscular; and he had a “soft, kind voice.” Although she thought the man was a Negro, she was unsure, as she never got a good look at him.

The investigation was at a standstill. Although every person in the area of the attack had been questioned, no witnesses had been found. Everyone pointed out how incredibly dark it had been the night of the rape. Bloodhounds followed the scent left by the rapist on the victim’s clothes, but lost the trail at the streetcar tracks. The only piece of evidence recovered was a leather strap, twenty-five inches long and a little less than an inch wide, with a split in one end and a narrow edge at the other. When the narrow end was inserted into the split, it produced a makeshift noose. Shipp showed the strap to Nevada Taylor, but she was unable to say whether it was the restraint used by her attacker. However, a comparison of the strap width to the red marks on Taylor’s neck confirmed that it most likely was used on her. Unfortunately, the sheriff had no idea to whom the strap belonged.

The Reward

Sheriff Shipp was desperate. With every passing hour, the likelihood of finding credible evidence or witnesses decreased. The local newspapers published detailed accounts of the crime and the struggling investigation, adding to the public outcry. Shipp announced a $50 reward to anyone providing information leading to the arrest and conviction of the assailant. By that evening, thanks to generous contributions from community members, the total reward stood at $375—more than many citizens of Chattanooga earned in an entire year.

The reward seemed to jog the memory of Will Hixson, a white man who worked near the scene of the crime. Hixson called the sheriff to verify the size of the reward; satisfied it was legitimate, Hixson claimed that he was at the trolley station near Taylor’s stop the night of the rape. According to Hixson, a black man was standing nearby “twirling a leather strap around his finger.” A few minutes after six, a streetcar came by and Hixson could make out the man’s face by its lights, a man to whom he had given a match earlier that day. Hixson said the man fled when he realized he had been seen. About half an hour later, Nevada Taylor’s trolley arrived. Hixson identified the strap recovered by Sheriff Shipp as identical to the one he saw the black man twirling the night of the rape. Although he didn’t know the black man’s name, Hixson assured the sheriff that he’d be able to identify him if he saw him again.

The Arrest

The sheriff and Hixson spent an hour looking for the suspect, without success. Later that evening, Hixson called Sheriff Shipp again; he had spotted the man walking around town with another black man. The sheriff and his deputies rushed to meet Hixson, then began searching the homes nearby. They found a black man who fit the victim’s description: Ed Johnson. Hixson confirmed that Johnson was the man he had seen near the scene of the rape, and Johnson was arrested and immediately charged.

Back at the jail, a confused and frightened Ed Johnson repeatedly denied any involvement in the rape. He asserted and reasserted his alibi: he was miles away from the scene of the crime, having a drink at the Last Chance Saloon. Johnson said a dozen men could vouch for him, most of them black men who frequented the saloon, and provided the sheriff with a list of the alibi witnesses. Shipp personally questioned Johnson for more than three hours. According to local newspapers, Johnson was “subjected to some severe sweating and tested in many ways.” Much to Shipp’s chagrin, Johnson maintained his innocence.

Ed Johnson was a man of no great importance in Chattanooga. With just a fourth-grade education, he was said to be “not an intelligent” person. Unmarried, childless, at twenty-four he was a carpenter who had worked much of the past year building and roofing houses. In the evenings he would do odd jobs, cleaning and tending pool tables at the Last Chance Saloon. The only family he had were his mother, “a Christian woman,” his father, nicknamed Skinbone, and his sister. To the local community, Johnson was just a black man who had raped a white woman, a crime punishable by death.

The Mob

News of Johnson’s arrest spread like wildfire. A large group met at a local saloon, then made their way to the county jail, fifteen hundred strong, brandishing guns and ropes. They demanded Johnson be handed over; Shipp’s deputies told the mob that he was not even in the jail, but had been moved to another facility. Unconvinced, the mob launched a barrage of stones, bricks, and pieces of iron; soon, every glass window in the jail was broken. Leaders of the mob grabbed a nearby steel post and began battering the front door. Other men grabbed sledgehammers from the local hardware store and attempted to dislodge the hinges that secured the steel door to the walls. By 9:30 p.m., the mob had nearly destroyed the steel door and could see the deputies inside, guns drawn.

At that volatile moment, Hamilton County judge Sam McReynolds arrived on the scene. At thirty-five, Judge McReynolds was the youngest judge in Hamilton County. McReynolds despised mob violence and believed in upholding the rule of law, but he was also a politically ambitious man who was dangerously close to the time for reelection. He chose his words carefully as he addressed the crowd.

Men, the Negro suspected of assaulting the young lady at St. Elmo is not here. He has been sent away to Knoxville. You might search the jail all night and you would not find him. I appeal to you as a friend, and I am sure you are all friends of mine, to quietly disperse to your homes and refrain from violence. The accused rapist is not here…. I know that you want justice and punishment. I do as well. But this is not the way…. I have called for a special session of the county grand jury…. Following an indictment, I will give the criminal trial precedence over all other trials. I hope that before week’s end, the rapist will be convicted, under sentence of death, and executed according to law before the setting of Sunday’s sun.


In fact, Judge McReynolds had ordered Sheriff Shipp to move Johnson, fearing a lynching, but had actually ordered Johnson moved to Nashville, not Knoxville, misleading the crowd to prevent any possible interception. To convince the skeptics, the judge allowed the mob to choose several representatives to enter the jail and confirm Johnson’s absence. They searched for forty minutes without finding Ed Johnson. The mob slowly left the badly damaged jail; no one was arrested for the damage done. Even though they had not seized the prisoner, they had sent a powerful warning to Sheriff Shipp and Judge McReynolds: quick conviction and quick execution, or the mob would take matters into their own hands.

The Identification

Not satisfied with Hixson’s identification alone, Shipp wanted some corroborating evidence. He asked Nevada Taylor to travel to Nashville to take a look at the man charged with attacking her. Shipp directed her to a special room, designed for eyewitness identifications. Shipp brought Johnson and one other young black man into the room, where a bright light was trained on them, making it impossible for them to see the witnesses. The sheriff had the men speak and walk around. Nevada Taylor carefully studied the men, their voices, their movements, their clothing.

“Does either one of them look familiar?” Shipp asked.

Taylor said that the man on the left [Johnson] was “like the man as I remembered him. He has the same soft, kind voice.”

“Are you sure that he is the man?” Shipp asked again.

“From that Negro’s general figure, height, and weight, from his voice, as I can distinctly remember it, from his manner of movement and action, and from the clothing he wears, it is my best knowledge and belief that the man who stood on your left [Johnson] was the one who assaulted me.”

That was good enough for Shipp. He sent a telegram to Judge McReynolds: “Nevada Taylor has identified suspect. Proceed with grand jury.”

However, Shipp was concerned that the evidence against Johnson was still rather weak; a confession would help sew the case up. The sheriff was determined to get a confession. After being beaten and denied food and water, Johnson would still not confess, holding steadfast to his story: he had not raped Nevada Taylor.

The Charges

Judge McReynolds began grand jury proceedings as soon as he received Shipp’s telegram, believing time was of the essence to prevent an outbreak of violence. The grand jury was to evaluate the prosecution’s evidence and decide if there was probable cause for the case to advance to trial. The grand jury, composed of twelve white men purportedly chosen at random from property and voting records, heard Hixson’s identification and Taylor’s identification; they returned with a unanimous indictment of Johnson.

Judge McReynolds held a private meeting with Sheriff Shipp and Hamilton County district attorney Madison Whitaker. Such a private meeting would be prohibited today by the American Bar Association’s code of professional conduct as “ex parte” (private) communications between a judge and an attorney in an ongoing case, but in 1906 such meetings were both acceptable and commonplace. The men agreed on several key points: First, the trial must take place as soon as possible, perhaps within the week, as it was an election year and McReynolds had promised the people swift justice. Second, there was the issue of security. Worried about another mob attack, the judge said he’d ask the governor for assistance, and the sheriff agreed to ask the police department for men to help guard the prisoner. Third, Johnson must be defended by a white attorney; a black lawyer would undoubtedly face the wrath of the mob. Tennessee was one of the few states at the time requiring appointed counsel in capital cases.

The Lawyers

The actual task of appointing counsel was left in the hands of Judge McReynolds; he appointed three: Robert T. Cameron, W. G. M. Thomas, and Lewis Shepherd.

Cameron was a lawyer not known for his skill or success in the courtroom. In fact, he had only tried a handful of cases, all involving small civil disputes. He spent most of his time finding clients for “big name” attorneys who would cut him a slice of the profits if one of his referrals produced a courtroom win. Because Cameron was considered little more than a paralegal, there was little doubt he was ill-equipped to handle a case of this magnitude.

W. G. M. Thomas, on the other hand, was an accomplished trial attorney. However, all of his success came from high-profile civil litigation. A Vanderbilt grad, he and his brother had a prominent firm specializing in defending insurance companies. He had little to no experience in criminal cases, much less death penalty cases, and was stunned by his appointment.

Shepherd was the sole source of criminal trial experience on the Johnson defense team, and his presence was entirely the result of his own efforts. After hearing of the appointment of the other attorneys, he approached Judge McReynolds and told him that the Johnson case was important and that the judge needed to appoint a seasoned member of the criminal bar to help out. McReynolds agreed and promptly appointed Shepherd.

Shepherd, a former judge, prosecutor, and experienced trial lawyer, doubtless knew criminal law and procedure better than anyone else in the county and was likely the most prominent member of the local bar. A flamboyant character, he lived for the challenge of the unwinnable case.

Judge McReynolds told the defense they had a week to prepare for trial. The attorneys were shocked. They needed at least a month! The judge was unswayed. One week—be prepared, he said, adding his personal opinion that there wasn’t much to debate in this case anyway.

With Shepherd’s guidance the defense team mapped out a plan: interview their client; visit the crime scene to get an idea of lighting conditions and try to uncover more witnesses; find alibi witnesses who would support Johnson’s story; and learn all the evidence that the prosecution had against their client. The defense team soon found themselves the target of threats and intimidation. Their neighbors, churches, clients—even family members—were furious with them for taking the case. Both Cameron and Thomas published public statements emphasizing that they were required by Judge McReynolds to take the case and begging for public acceptance to complete the task that was forced upon them. Shepherd was unfazed, accustomed as he was to ruffling feathers.

Shepherd recognized that the defense team would need help gathering evidence and witness information, especially from members of the black community, who would be apprehensive about coming forward to aid Johnson. So he turned to Noah Parden, Chattanooga’s premier black attorney.

Shepherd had the utmost respect for Parden. The two had worked together on several occasions and were not only colleagues but friends. Parden initially refused to have anything to do with the Johnson case. Aware of the potential consequences, he told Shepherd, “No, thank you…I like my practice here just fine.” Any effort by a black attorney to help Ed Johnson would be seen by those high up in the Hamilton County justice system as an act of insubordination, a violation of the well-established Southern hierarchy. Any interference was unwelcome, especially from someone they considered socially and intellectually inferior, i.e., a black man.

Parden knew it was hard enough to make a decent living as a black attorney without having prosecutors, judges, and the police personally bent on destroying his career. However, after a couple hours spent in deep discussion with Shepherd, Parden agreed to interview Johnson’s alibi witnesses and convince them to testify. His only condition: he wanted his involvement in the case to remain an absolute secret. Shepherd agreed. He understood that Parden was risking not only his reputation but his livelihood.

The defense team repeatedly begged for more time, telling the judge they had not yet even interviewed their own client, but their requests were denied, McReynolds insisting that the trial take place as soon as possible to satisfy the public’s demand for a swift punishment. Not until the day before the trial was to begin was the defense team finally able to speak with Johnson about the events of January 23. Shepherd and Thomas traveled to the Nashville jail and asked him to recount his activities on the night of the rape. The two lawyers listened intently to Johnson, who told them, “But I don’t understand. I never done what they say. I swear to God I didn’t. I never seen the woman they brought up here before. I didn’t even know where she lived. I just want to go home.” They believed him.

The Trial

In the early-morning hours of February 6, 1906, a police patrol wagon, curtains drawn, made its way through downtown Chattanooga, surrounded by a heavily armed escort. Ed Johnson was back, Chattanooga was ready for the trial; for many, it merely represented a formality preceding the execution.

By 9 a.m., the courtroom was packed. On the left side of the room, Hamilton County district attorney Madison “Matt” Whitaker and his assistants sat facing Judge McReynolds, while the defense team—Shepherd, Cameron, and Thomas—were seated at an identical table on the right. Ed Johnson was seated behind them, a sheriff’s deputy on either side of him.

McReynolds banged his gavel and asked if both sides were ready to proceed. The state was ready, but the defense once again said they needed more time. Thomas stood and addressed the court, saying he wanted the record to reflect that the defense team had privately been told by the judge that any motion for continuance or change of venue would be denied.


Even with the greatest diligence, we have not been able to investigate every phase of the case or to run down all reported facts. We have worked day and night in the interest of truth and justice. I slept one hour one night and went forty-eight hours without removing my shoes.

Your Honor knows what occurred between us yesterday. As appointees for a man arrested for the worst crime known to men, whose life is involved in the issue in the interest of justice, we do not believe we have had sufficient time to develop the facts to our satisfaction.

We do not believe that this is the time or Chattanooga the place, in view of [the attempted lynching], for this trial to take place. The defendant ought to be tried at a later date and in some other county. We argue this not for the sake of delay, but that justice may be done.

We have understood that Your Honor does not agree with us on any of these points. We, therefore, bow to Your Honor’s view in the matter.



With the defense requests denied yet again, jury selection began, and in short order twelve white, male faces stared at the defendant from the jury box. Although the U.S. Supreme Court had ruled that blacks could not intentionally be excluded from the jury pool, no black man had ever served on a criminal jury in Hamilton County. Women were considered emotionally unfit for jury service. Both sides waived opening statements and proceeded without delay to the production of evidence and witnesses.

The prosecution’s first witness was the victim, Nevada Taylor. The courtroom was silent as she slowly made her way to the witness stand. Whitaker thanked her for her courage: “If it were up to me, I would not require your testimony in such an open forum before so many people. But the law states that every criminal has a right to face his accuser in public court. It is a law that should be amended.” With that Whitaker began his direct examination. The audience listened in sympathetic silence. After some preliminary questions Whitaker moved to the events of January 23, 1906:

 

WHITAKER: Okay, Miss Taylor, I’m going to ask you now about the night of January twenty-third. Are you ready for that?

TAYLOR: Yes.

WHITAKER: Tell us, the best you can, what happened that night. Walk us through your evening.

TAYLOR: On the night of January twenty-third, I left work at six and went to St. Elmo on the car, leaving the transfer station at six. I reached what is known as the Cemetery Station at nearly six thirty o’clock and started home, a distance, if it is measured, of nearly two and one-half blocks. I heard something behind me, but I did not think they were following me. I felt the strap around my neck before I thought anyone was going to do me any harm. I was by myself and was going toward the cemetery gate along the sidewalk on the west side of the street, near the broad fence which surrounds the marble yard.

WHITAKER: What happened then, Miss Taylor?

TAYLOR: I reached up and pulled the strap loose and screamed. He pulled the strap tight.

WHITAKER: Is this that strap? [Whitaker handed Taylor the strap that had been found.]

TAYLOR: I think that strap is the one he used.

WHITAKER: Please continue. What happened next?

TAYLOR: He pulled me back to the fence, a distance of ten or twelve feet, and then threw me over the fence. I swung clear of the boards. I know I didn’t touch them. The Negro, for I could see it was a Negro man, then got over the fence. I pulled the strap loose again and screamed again. Then the Negro put the end of the strap through the hole in the other end and pulled it tight around my neck. He then put his hand on my face to see if my tongue had been forced out of my mouth and then choked me until I was insensible. Before he choked me with his hand, he waited a minute as if he were listening to find out if anybody were coming. He then told me in a kind, gentle voice that if I screamed again, he would cut my throat. I saw him face-to-face by the dim light cast by the block signal box on the pole owned by the Rapid Transit Company. It is from this light that I got my best view of him.

WHITAKER: And then you blacked out?

TAYLOR: Yes, sir.

WHITAKER: What do you remember when you regained consciousness?

TAYLOR: No one came by that I know of at the time. I reached home after coming to myself about six forty-five o’clock, my home being about one and a half blocks from the scene of the crime. My father, two brothers, and three sisters were at home when I got there, and I told them what happened. They telephoned Sheriff Shipp, and Dr. Wilson was summoned to attend me.

WHITAKER: Do you remember anything else about the Negro brute who assaulted you?

TAYLOR: He had on a dark sack coat.

WHITAKER: Miss Taylor, would you know the man again if you were to see him?

TAYLOR: I think so.

WHITAKER: Is that man present in this courtroom today?

TAYLOR: I believe he is the man [pointing to Ed Johnson, the only black person in the courtroom].

 

Whitaker then questioned Taylor about her trip to Nashville and her identification of Johnson.

 

TAYLOR: I went to Nashville with Sheriff Shipp and saw two Negroes brought out in the sheriff’s office where I could see them. I sat in the obscurity and they were in the light. Sheriff Shipp talked to them, and one of them, from his voice, his size, his face, and everything combined, I thought was the Negro who assaulted me. He, at first, had the same soft voice he used in talking to me, and later he changed it, making it deeper. I looked at the Negroes and listened to them. Though this Negro tried to change his voice, I believe that I recognized it. His hat, the one he had on the night of the assault, and the one he had on at the Nashville jail, was a soft, dark hat. The brim looked like it had been rolled at one time and had become straightened out.

WHITAKER: Miss Taylor, do you have any doubt in your mind that this Negro is the brute who assaulted you?

TAYLOR: There is no trouble in my mind about this Negro being the right man. I want the guilty man punished and I don’t want an innocent man punished.

 

Whitaker again thanked Taylor for her courage in testifying and told the judge he had no further questions. McReynolds asked the defense if they had any questions. Thomas rose and slowly approached Taylor, aware that he must tread softly when dealing with her. Shepherd had warned him that the defense team must not attack any portion of the victim’s testimony, nor belittle her in any way. Instead, Thomas—chosen because he had the least intimidating demeanor among Johnson’s attorneys—was to elicit information from Taylor that would be helpful to the defense later on. Before beginning his cross-examination, he apologized profusely for having to question her about the horrific event, assuring her that it was painful for him to do so. Thomas asked Taylor what time it was when she stepped from the trolley car the night of the attack.

 

TAYLOR: About six thirty o’clock.

THOMAS: Your house is how far from the station?

TAYLOR: Two and one-half blocks.

THOMAS: Are there any buildings or trees blocking the line of sight between your house and the train station?

TAYLOR: There are a few trees between them. But you can see my father’s house from the depot.

THOMAS: Could you see your house from the station that night?

TAYLOR: I could see the lights from the house. It was too dark to see the house itself.

 

And with that modest and careful cross-examination, Nevada Taylor was dismissed. The courtroom had been quiet and respectful throughout her testimony, but, for the balance of the trial, the spectators acted as if this death penalty case were a sporting event, cheering when the prosecution made a good point, booing when the defense attempted to counter. The circuslike atmosphere drew no comment from Judge McReynolds; not once did he reprimand the observers or assert control over the proceedings.

The prosecution next called Taylor’s treating physician, Dr. Wilson. Wilson confirmed that the strap in evidence matched the marks left on Taylor’s neck.

Will Hixson was next. His testimony was vital to the prosecution’s case—he provided the link between Ed Johnson and the leather strap used in the attack on Taylor.

 

WHITAKER: How old are you, Mr. Hixson?

HIXSON: Twenty-two.

WHITAKER: Where do you work?

HIXSON: Chattanooga Medicine Company.

WHITAKER: Have you ever seen the defendant in this case, Ed Johnson, before?

HIXSON: I believe so.

WHITAKER: Have you ever seen this strap before?

HIXSON: That one or one like it.

WHITAKER: Tell the jury what you told the sheriff.

HIXSON: At five fifty o’clock on the evening of the assault, I saw the defendant with a strap in his hand closely resembling the strap you showed me, near the scene of the crime. I know the Negro’s face, for I have known him for about a month when he worked on the rock church four or five blocks away from where I saw him that night.

WHITAKER: Wasn’t it very dark?

HIXSON: I saw him in the light made by two electric cars which passed each other at the Cemetery Station, where Miss Taylor alighted from the car. I saw his face well and could not be mistaken in it. This defendant here is the Negro I saw. The Negro looked at me full in the face for a minute and then turned away and walked up toward the cemetery gate. I saw him before, on Monday morning, for he asked me for a match at that time. I helped find Johnson, for I remembered seeing the Negro with the strap on the night of the crime. I hunted for him from Wednesday morning at ten until Thursday at one or two. I finally saw him at the rock church talking to a Negro.

WHITAKER: What did you do then, Mr. Hixson?

HIXSON: I telephoned Sheriff Shipp and he came out with some deputies. However, I followed the Negro, who turned and walked away when he saw me. He led me to Red Row [a black residential area], where I lost him. The sheriff and I found the Negro to whom Johnson was talking, in Red Row, and arrested him. We then went on and found Johnson riding on a wagon in front of Foust’s stockyard. Deputy Kirkland arrested him.

 

When Cameron stood to cross-examine Hixson, the gloves came off. Cameron lit into Hixson, attacking not only the witness’s testimony but his motivation for giving such testimony. Wasn’t the $375 reward the only reason Hixson had come forward? Cameron challenged. That wasn’t true, Hixson answered.

 

CAMERON: So you don’t want the reward?

HIXSON: Of course I do.

 

Cameron also questioned Hixson about a conversation he had had the day after the assault on Taylor with Harvey McConnell, a black man who supervised work at the church where Ed Johnson was employed part-time. During this conversation, Cameron asked, didn’t Ed Johnson walk by? Hixson denied knowing McConnell or ever speaking with him. Hixson also denied telling McConnell or anyone else before Ed Johnson’s arrest that he would collect the $375 reward.

A shaken Hixson was excused and the prosecution called their next witness, Sheriff Joseph Shipp. On direct examination Shipp gave the jurors a quick run-through of the entire case. He detailed the attack, identified the leather strap, recounted the information conveyed to him by Hixson leading to Johnson’s arrest, told how Johnson had supposedly changed the pitch of his voice when he’d realized Taylor was listening to him for identification purposes, and told the jury of the apparent inconsistencies in Johnson’s story.

 

SHIPP: The first story Johnson told me was he had gone to the Last Chance Saloon the night of January twenty-third about six and remained there until close-up. Later, he said he had gone to the church Tuesday morning but it was too cold to work. So he went to the saloon at twelve and remained there until it closed up at night. In Nashville, Johnson said he went to the saloon at four and remained there until ten.

 

On cross-examination, the sheriff did concede that Taylor’s identification of Johnson was “not exactly positive.” He also confirmed that, even under a great deal of pressure, Johnson had firmly maintained his innocence, admitting his frustration at his inability to elicit a confession from Johnson.

The state’s final witnesses were two of the sheriff’s deputies, Kirkland and Baker. Their testimony paralleled Sheriff Shipp’s concerning the leather strap and Johnson’s different stories about his alibi the night of the attack. When the prosecutor finished with the second deputy, he turned to Judge McReynolds and declared that the state rested.

Even though the hour was late and the parties were tired, Judge McReynolds was determined to speed the trial along. He directed the defense to call its first witness. Shepherd stood and announced that Ed Johnson would testify on his own behalf. Shepherd began with basic questions about Johnson’s background. He wanted the jury to have some sense of Ed Johnson as a man rather than as an accused rapist. Shepherd then moved to the night of the crime. Johnson passionately reasserted his innocence, claiming he had never even seen Taylor until that very morning in court when she’d taken the stand to testify, as he was completely unable to see her during the lineup. He denied telling Sheriff Shipp and his deputies different stories about his whereabouts the day of the attack. He maintained that Sheriff Shipp and his deputies just misunderstood what he was telling them.

 

SHEPHERD: Tell the jury how you spent [the day of the rape].

JOHNSON: I had been working on the rock church at St. Elmo since the day after Labor Day. On Monday, it rained and we did not go to work that day. On Tuesday, I went out to the church. I got there before eight and left there about eight. It was too cold to work. I stayed around home for an hour or better. Then I went up to the Last Chance Saloon and stayed there until about two. I went back home and came back to the saloon about four thirty in the afternoon. I stayed there until ten that night. At noon that day, the saloon owner’s son sent me over to his house to water a pony. Then I helped fix some chicken nests until about twelve thirty, and I came back to the saloon. At two, I left the saloon and went home and got dinner. I got back at four thirty and stayed until ten that night.

SHEPHERD: What did you do at the saloon?

JOHNSON: I worked for the porter of the pool room. I kept pool tables there two or three times a week.

SHEPHERD: What did you do that Tuesday?

JOHNSON: When I got there, John Duckworth [a deputy sheriff], Jeff Lee, Mr. Jones [the owner], Uncle Ike Kelly, Joe Graves, and perhaps others were already there. Jeff asked me to fix the fire upstairs because it was getting cold in the pool room. Mr. Jones told me to light the lamps.

SHEPHERD: How much money did you make that night?

JOHNSON: Maybe one dollar or a dollar fifty.

SHEPHERD: Did you ever leave the saloon that night for any extended period of time?

JOHNSON: Mr. Jones sent me out for firewood a couple of times.

 

Johnson provided the names of nine different individuals who could verify that he was at the saloon throughout the evening of January 23. Johnson also denied ownership of the leather strap—testifying that he didn’t own a strap, or even a belt, only his suspenders.

During cross-examination, prosecutor Whitaker went on the attack. He questioned Johnson about changing his voice when he realized he was being identified by the victim. Johnson said he “didn’t notice or remember” changing his voice, although he did admit that he was aware of her presence and her purpose. Johnson also denied knowing Hixson or ever associating with him. According to the defendant, he had never asked Hixson for a match.

It was 8 p.m. by the time the prosecutor was through with Johnson. Judge McReynolds, however, did not call for a recess, directing the defense to call their next witness. So began the string of witnesses who would attempt to corroborate Johnson’s whereabouts the night of the attack.

First up was the bailiff, Jeff Lee, who testified that he was at the saloon from 4 to 8 p.m. and that Johnson was with him the whole time. On cross-examination, however, Lee admitted that it would have been possible for Johnson to leave the saloon for up to thirty minutes without anyone noticing.

Four other defense witnesses followed, all with similar testimony: they had seen, even spoken with, Ed Johnson at the Last Chance Saloon on January 23, during and around the time of the attack on Nevada Taylor. Under cross-examination, the witnesses stood their ground. After the fifth alibi witness testified, Judge McReynolds called it a day. Everyone was excused for the evening, the proceedings to resume at eight thirty the following morning.

During the second day of testimony, the defense produced seventeen additional witnesses. The first eight were alibi witnesses with testimony similar to that of the five who had testified the night before: Johnson was at the Last Chance Saloon throughout the evening of January 23. On cross-examination, the prosecution took issue with the clocks in the Last Chance Saloon, which the witnesses had relied upon as the basis for their testimony. Prosecutor Whitaker attempted to cast doubt upon the accuracy and function of the clocks.

With testimony from thirteen alibi witnesses on the record, the defense thought it was time to move along to other aspects of the case. They would begin by attempting to discredit the testimony of Will Hixson. The defense called Harvey McConnell, an elderly black man described locally as “a Negro given much respect” in both the white and black communities. McConnell was an amiable fellow and an honest businessman; people not only respected him but liked him as well. Shepherd began the direct examination.

 

SHEPHERD: Do you know or have you met Will Hixson?

McCONNELL: Yes, Judge [the local community referred to Lewis Shepherd as “judge” out of deference to his brief stint on the bench]. I know him.

SHEPHERD: Where do you know him from?

McCONNELL: Well, Judge, the morning before Ed was arrested—

SHEPHERD: That also would be the day after the St. Elmo crime?

McCONNELL: Yes, sir, Judge. Will Hixson came to my coal yard and inquired of me concerning a man working at the “rock” church. I told him I know the men only by sight and not by name, except one. That is Ed Johnson. I know Ed pretty well. That’s when Will Hixson told me that Ed was the man the sheriff wanted for the outrage the night before.

SHEPHERD: And what did you say?

McCONNELL: It can’t be Johnson. He’s like me. He may have enough sense to do such a thing, but he isn’t brave enough.

SHEPHERD: What did Will Hixson say?

McCONNELL: He wanted to know what Ed Johnson looked like and I was describing him when Ed and another fella walked by the office headed toward town. I pointed Johnson out to Hixson.

SHEPHERD: And then what?

McCONNELL: Hixson left the office and followed behind Johnson toward the city.

 

McConnell’s son, Cicero, was also present during the elder McConnell’s conversation with Hixson. Cicero was next to take the stand. His testimony confirmed every detail of his father’s story.

To the surprise of many in the courtroom, the defense team’s next witness was one of their own: defense attorney W. G. M. Thomas. Thomas testified that Harvey McConnell had told the defense attorneys about his conversation with Hixson, and the story McConnell relayed to the attorneys was identical to his testimony moments ago. Thomas also testified about his interactions with Hixson.

 

SHEPHERD: What did you tell Will Hixson?

THOMAS: I reasoned with the young man concerning the vital part of his testimony and urged him to adhere only to the truth.

SHEPHERD: What was Will Hixson’s response?

THOMAS: He denied in toto every part of Harvey McConnell’s story. He even volunteered to accompany me to face Mr. McConnell. I accepted his offer, and we went to the coal yard.

SHEPHERD: What happened?

THOMAS: Mr. McConnell and Will Hixson stood face-to-face and Mr. McConnell repeated the same story we heard here today.

 

Thomas continued his account of what followed, describing how Hixson’s head hung lower and lower as McConnell spoke. Hixson never looked McConnell in the eye during the encounter, nor did he ever deny the truth of McConnell’s words.

The defense then called two employees of the Lookout Mountain Incline Railway Station, a conductor and a ticket agent. Both testified how it was unusually dark the evening of January 23: “one of the darkest nights of the year.” So dark that the conductor had trouble telling if a person was white or black. The men also testified that it was already dark by six thirty, the time of the attack. This testimony called into question not only Hixson’s identification of Johnson—“from a good distance away”—but also, ever so subtly, the identification of Johnson by Nevada Taylor.

And, with that last bit of testimony, Lewis Shepherd rested on behalf of the defense.

It was now the prosecution’s turn to call rebuttal witnesses, to refute or nullify the testimony of those called by the defense. First, Whitaker called three witnesses, all of whom testified as to Will Hixson’s good character.

Whitaker also called a representative of the Chattanooga Electric Railway. This witness testified that the ride from the Last Chance Saloon to the scene of the attack was a brief one, implying that Ed Johnson could have left the saloon, raped Nevada Taylor, and returned quickly enough that his absence would have gone unnoticed. The defense pointed out that the cars only ran every thirty minutes, and, to perpetrate the crime, Johnson would have had to have taken the trolley after Taylor’s and then waited for the next trolley to return. This would have taken well over an hour, not at all the brief trip suggested by the prosecution.

Next the prosecution called the local clock salesman/repairman, and thus began the chaos of the clocks. There were so many contradictions as to when, where, and which clocks were and were not installed in the Last Chance Saloon that one of jurors actually broke down in tears.

After a brief break, one of the jurors, chosen during the recess as foreman, stood and asked Judge McReynolds if Miss Taylor could please return to the witness stand; the jury wished to reevaluate some of her answers. This was a remarkable request. Jurors—much like children—were to be seen and not heard, their role passive, not proactive. Even more unusual was Judge McReynolds’s response: he granted the request. Nevada Taylor was to return to the courtroom immediately.

After reminding her that she was still under oath, McReynolds turned the proceedings over to the jurors. Juror Wrenn, the foreperson, asked that Johnson put on a black slouch hat and stand directly in front of the witness. Over the defense team’s strenuous objections, McReynolds ordered Johnson to comply with the jury’s wishes.

As Johnson stood there, mere inches from his accuser, juror Wrenn questioned Taylor.

 

WRENN: Miss Taylor, tell us again—is that Negro the one that attacked you?

TAYLOR: To the best of my knowledge and belief, he is the same man.

WRENN: Miss Taylor, can you state positively that this Negro is the one who assaulted you?

TAYLOR: I will not swear that he is the man, but I believe he is the Negro who assaulted me.

 

At that moment another juror, by the name of Beardon, jumped to his feet. Tears streaming down his face and his voice filled with emotion, he addressed Taylor.

 

BEARDON: In God’s name, Miss Taylor, tell us positively—is that the guilty Negro? Can you say it? Can you swear it?

 

Now Taylor was shaking, her lips trembling. She closed her eyes and raised her left hand toward heaven.

 

TAYLOR: Listen to me. I would not take the life of an innocent man. But before God, I believe this is the guilty Negro.

 

Not even the defendant, with his life on the line, could hold back tears as he stood so close to the emotionally overwrought young woman. The jurors were agitated, some openly sobbing. One red-faced juror leapt from his seat and lunged toward Johnson, his fellow jurors struggling to restrain him as he pointed at Johnson yelling, “If I could get at him, I’d tear his heart out right now!”

It was clearly time for a break; the judge ordered a ninety-minute recess, telling the attorneys they were to be prepared for closing arguments upon their return.

When they reconvened later that afternoon, the defense made the unusual request that the case be given to the jury without argument. Shepherd, the seasoned trial attorney, was deeply concerned that the prosecution’s closing argument would further inflame the passions of the jury—alarmingly charged as it was. However, the state refused. Judge McReynolds instructed each side that they would have one hour and forty-five minutes to present their closing argument. The time could be divided in any manner counsel saw fit. The prosecution would begin, followed by the defense, and then the prosecution would be allowed to have the final word—as they carried the burden of proof.

Assistant District Attorney E. S. Daniels, who had been assisting District Attorney Whitaker, slowly and deliberately turned to page 183 of the large bound volume he carried, the Tennessee Criminal Code. He began his closing argument by reading to the jury the definition of rape. Daniels then launched into a summary of the case, highlighting the key points of evidence for the prosecution, while instructing the jury to ignore testimony from the witnesses supporting Ed Johnson. They were, after all, men of “less than honorable character who fabricated an alibi based on a clock that did not exist.”

When Daniels took a seat forty-five minutes later, Lewis Shepherd rose for the defense. Shepherd wasted no time, pouring all his outrage and frustration into an hour-long tirade against the judge, the sheriff, the prosecutors, the state’s witnesses, and the Hamilton County justice system in general:


This case wasn’t about justice. This case wasn’t about finding the truth. This case wasn’t about preserving the rule of law. Justice and truth and the rule of law have been trampled on in this court and in this very case.

I do not flatter myself that by oratory I could paint this great crime in blacker colors than it has been made by the statements of witnesses. Neither could I by oratory or rhetoric convince you of the innocence of this defendant better than can the language of the witnesses.

It was an atrocious crime, and by it a good, a pure young lady has been despoiled of her virginity. But did this Negro commit the deed?



Shepherd continued, focusing directly on Judge McReynolds: “The rulings of this court have been inimical to my client and biased in favor of the state.” He reeled off a lengthy list of offenses: denying a continuance (thus forcing the defense to proceed in a capital case unprepared), denying a change of venue (refusing to hold the trial in a location other than Chattanooga, where Johnson’s jury pool was prejudiced), and blatant bias.

Shepherd returned to the defense table and picked up a fragile, well-worn book, written by a seventeenth-century English barrister. Shepherd often demonstrated his vast knowledge of history and love for reading by incorporating the two into his closing arguments. He read a passage from the book, mandating that all judges remain pure, then shifted focus. This time his ire was directed at the prosecution. Conviction over truth; that was the theme of Shepherd’s assault on the state. After a barrage of general accusations, the closing argument took a personal turn. Shepherd lit into District Attorney Whitaker, calling him a “stooge for the lynch mob.” There was no kindness reserved for Sheriff Shipp, whom Shepherd claimed had only one agenda: “Arresting Ed Johnson may not avenge this despicable crime. Convicting and condemning Ed Johnson may not achieve justice. But it does get you reelected.”

Shepherd reassessed the evidence against his client, focusing specifically on Hixson’s identification and the darkness on the night of the assault. Every witness testified as to how unusually dark it was; two railroad workers testified that they couldn’t even tell if persons were white or black. “This evidence is without dispute.” The only conclusion to be drawn, Shepherd told the jury, is that it would have been impossible for Hixson to identify Johnson from such a distance. The same was true, Shepherd said, for Taylor:

I have no argument that Miss Taylor believes or wants to believe that the defendant was the perpetrator of this crime. But the night was so dark and she states that the crime happened so speedily that the victim of the outrage could not have been cool enough in the hour of the attack to so closely watch the assailant as later to identify him.


Shepherd accused Hixson of making up his entire story for the sole purpose of claiming the $375 reward. Shepherd reminded the jury of the McConnells’ testimony and of the fact that Hixson couldn’t look McConnell in the eye when confronted.

W. G. M. Thomas finished the closing arguments for the defense. The polar opposite of Shepherd, Thomas was gentle and soft-spoken. He didn’t attack or condemn, rather he pled for mercy, for the life of Ed Johnson. His argument was described in the local news as “one of the most remarkable arguments ever delivered in a Tennessee Courtroom.”


This is a solemn hour. The most solemn hour that has ever met me in my professional life I feel is here now while I do the last service I can do for my poor client in this case.

Were I not convinced of the absolute innocence of the Negro sitting over there, I would be there silent in my chair or over at the other side aiding the attorney general to fasten the guilt upon him. Log chains couldn’t pull me and make me stand before twelve men of my home and say a word for that man did I not believe in his innocence.

I am a lawyer and, appointed by the Honorable Court, have a sworn duty to perform, and I am determined that if that boy is convicted and sent to the gallows, his blood shall not be on my hands.

I repeat, I have done my duty in this case. I have risen from my bed at four in the morning and started out my search for the truth. Myself and Judge Shepherd have freely used our own time and money to make a trip to Nashville solely in pursuit of duty. And here I am now doing the last act that can be done in his defense.

Am I not interested in finding the right man—in finding the guilty scoundrel? For years, that old man sitting over there, his sons, and his daughters have had care of the graves where sleep my wife and little baby, the only little family I ever had, and who died a few years ago. I carried a wife and child to that cemetery tended by that old man—and now I say to him and his beautiful daughter [Thomas stands directly in front of Nevada Taylor and her father] that I am ready to do anything I can to help you find the guilty scoundrel.

If Ed Johnson is the man, then hang him. If he is not, don’t let an innocent man hang for the deed of a scoundrel.

I am a firm believer in the Book of Books and in the God of the Bible. Only Ed Johnson, my God, and your God know whether Ed Johnson committed that nefarious crime. And I believe there is one other being that knows—that is the real criminal. Where he is, I do not know.

In the face of twelve good men from my own home, all of whom I know and most of whom I know intimately, I could not stand here and ask the acquittal of a man I believed to be guilty. My home is here. Every friend that has ever been a friend to me is here. My old mother lives now on McCallie Avenue and she is there while I am here talking to you. I have two sisters and three little nieces living in this city.

I could not be so false as to the womanhood dear to me and to the mothers, wives, and sisters dear to me, as to stand here and ask you to acquit this man if there were any reasonable certainty of his guilt. If I could, I’d help you find the truth in this solemn hour. That’s why I’m here, I want to help you.



Thomas then turned to the evidence. He said the prosecution’s case boiled down to “flimsy” circumstantial evidence that “does not hold true.” Thomas specifically addressed the testimony of Nevada Taylor. With the careful and sympathetic disclaimer that no woman should ever have to suffer the ordeal that Taylor had been forced to endure, Thomas pointed out the weaknesses in her testimony. Using the court reporter’s notes, Thomas read back key passages:

“I believe he is the man.”

“To the best of my knowledge and belief he is the same man.”

“I will not swear that he is the man, but I believe he is the Negro…”

Thomas was careful not to insinuate that Taylor was being untruthful. To the contrary, the testimony was meant to point out that Taylor honestly could not identify her attacker as Ed Johnson. Thomas commended Taylor for her inability to say that which she did not know to be the truth.

Thomas concluded the defense closing argument by discussing the testimony of the defendant. Ed Johnson had never changed his story—been confused perhaps, but never changed his story—and he had maintained his innocence throughout. And with that, Thomas sat.

District Attorney Whitaker rose and made a point of consoling Nevada Taylor before delivering the final argument. The Chattanooga Times summarized his closing comments:


Nothing short of a reproduction could do justice to the great plea uttered by the District Attorney as he closed the case. It was masterly, almost cruelly denunciatory and most convincing.

He pled for womanhood and girlhood of the country and rebuked the defense for asking the jury to believe the perjured testimony of a lot of “thugs, thieves and sots—the offscourings of hell”—in order to acquit a fiend guilty of despoiling the happiness and clouding the life of one of Chattanooga’s fairest daughters.

While he was applying some of his choicest epithets to the Negro witness, attorney Cameron arose and objected to the Attorney General’s language. The objection was greeted with hisses audible in many directions.

The District Attorney quickly retorted to the interruption, “You shouldn’t object to the statement of truth if it’s light you’re after in the case”—an utterance that was approved by cheers.



Although he spoke at length, Whitaker didn’t waste time rehashing facts and testimony the jury had already heard. Rather, he focused on the lost innocence of Nevada Taylor, the sinful ways of the defendant, and the grisly details of the crime itself. He finished by placing his hand on Taylor’s shoulder and, looking directly at the jury, locking eyes with each individual as he said, “Send that black brute to the gallows and prove to the world that in Chattanooga and Hamilton County the law of the country does not countenance such terrible crimes, has not ceased to mete out the proper punishment for such horrible outrages.”

A Foregone Conclusion

Judge McReynolds instructed the jury on the applicable law and sent them into their private deliberation room. Much to everyone’s surprise, the jury would not reach a verdict that evening—four jurors were, apparently, not immediately convinced that Johnson was guilty beyond a reasonable doubt.

The jurors were not sequestered, and whatever doubts or misgivings the four holdouts harbored had vanished by nine the following morning. At 9:11, the jury foreman indicated that the jury had reached a verdict. By 9:24, all parties were waiting in the courtroom as the foreman handed the bailiff a single sheet of paper. The bailiff presented the paper to Judge McReynolds, who studied it briefly before returning it to the jury. He then asked, “Will the defendant please rise?” Ed Johnson and his attorneys stood. Judge McReynolds continued, “Mr. Jury Foreman, what is your verdict?”

“On the single count of rape, we, the jury, find the defendant, Ed Johnson, guilty.”

In Tennessee, a rape conviction carried an automatic death sentence. News of the conviction quickly spread throughout the city.

McReynolds thanked the jury for their services and commended them on being “one of the finest” ever to sit in his courtroom.

It was time for the defense team to choose a course of action. The attorneys were divided, Shepherd believing it was the defense’s duty to appeal the verdict. The others disagreed, saying an appeal would be useless, merely prolonging the inevitable execution. They also took issue with Shepherd’s contention that it was their duty to appeal. As far as they were concerned, they had done their duty, represented Johnson to the best of their abilities, and were eager to disassociate themselves from the whole business. Thomas pointed out a third reason they shouldn’t appeal the verdict: the lynch mob. The threat of a lynching had hung over the case from the beginning. There had been repeated warnings that any delay in Johnson’s trial and execution would result in his lynching—and perhaps others as well. The debate continued until Shepherd, realizing his arguments were falling on deaf ears, suggested a different approach: leave the decision up to Ed Johnson.

In his letter to the public, published on February 10 by the Chattanooga Times, W. G. M. Thomas gave a detailed account of how a decision regarding an appeal was reached.


It was suggested that we ought to go to the jail and see the prisoner and lay the facts before him, and if he demanded an appeal, then he ought to have that right under the law. Judge Shepherd, Mr. Cameron and I went to the jail and spent a half hour with the man. We asked him if he felt that we had performed our duty in his defense, and he answered that he did not know what we could have done for him. I said: “Ed, we don’t know whether you are the guilty man or not; but you and God know. The jury says you are the man.”

His reply was: “Yes, they have put it on me, and I guess I have to take it, but I ain’t guilty.”

I then said to him: “Ed, your life has been saved up to this time, but the people believe now that the jury have acted, more than they ever did before, that you are the right man. They are outraged against you and even if you are innocent, as you say you are, we do not believe that we can save your life.”

Judge Shepherd explained to him his right of appeal: that the Tennessee Supreme Court met in September next, that an appeal would stay the judgment until that time, that we did not see any reasonable grounds to suppose that the supreme court would reverse the sentence, and that we feared an appeal would cause mob violence against him.

I asked him if he had ever heard the story of “Old Dog Tray,” and he said he had. I told him that old dog Tray lost his life because he was found in bad company, and I said: “Ed, the Last Chance Saloon is bad company if you are an innocent man, you, like old dog Tray, were found in bad company. Old dog Tray lost his life on that account, and it looks like you must lose your life on the same account. The jury would not believe your bad company. If you die, Ed, and you are innocent, your bad company will be the thing that kills you, because the jury refused to believe anything they said.”

Without giving all that occurred at the jail, he said to us that he did not want to die by a mob; that he would do as we thought best. He said he would go over to the courthouse and tell the judge that he did not have anything more to say; that he was not the guilty man.

I want the people to know that the foregoing facts moved us to allow the law to take its course under the verdict of the jury and the judgment of Judge McReynolds.



It was just before 3 p.m. when Johnson, escorted by Chattanooga police and his attorneys, reentered the courtroom through the main doors. DA Whitaker entered the courtroom from the judge’s private chambers. The prosecution was pleasantly surprised when Thomas rose on behalf of the defense and waived Johnson’s right to appeal. Judge McReynolds moved to the sentencing. McReynolds would likely have sentenced Johnson to be hanged that night if it were up to him, but under Tennessee law, a person convicted of a capital offense was to be executed in no fewer than thirty days and no more than sixty days.

 

McREYNOLDS: Will the defendant rise? You have been convicted of one of the most atrocious crimes known to the criminal law, and I now ask you, have you anything to say why sentence of death should not be passed upon you?

JOHNSON: No, sir. I haven’t anything to say. The jury says that I am guilty, and I guess I will have to suffer for what somebody else has done.

McREYNOLDS: Do you feel you have been given a fair trial?

JOHNSON: Everything I know of has been done for me. I guess I will be punished for another person’s crime.

McREYNOLDS: You have been ably represented and every effort has been made to find out the guilty party, and as before stated, I am satisfied that you are the guilty party. It is therefore the judgment and sentence of the law and of this court that the sheriff of Hamilton County take and safely keep you in the county jail of said county until Tuesday, March thirteenth, 1906, when, within the legal hours and in the manner prescribed by law, he shall hang you by the neck until dead. May God have mercy upon your soul.

JOHNSON: Thank you, sir.

 

An Unexpected Complication

Judge McReynolds and Sheriff Shipp breathed a sigh of relief; they had kept their promise to the people. The legal system had dispensed swift justice, the convicted would suffer the ultimate punishment. The protectors of Hamilton County had done their duty and reelection seemed assured—until Noah Parden stepped forward.

Parden was born in 1865 in a small Georgia farming community. His mother, a former slave, struggled to support her family, working as a cook and housekeeper. Parden had never seen his father (though rumor had it he was white). Parden’s mother died when he was six, and he was shipped off to an orphanage run by missionaries. The orphanage provided the boy a stable and disciplined upbringing. When he was nineteen, Parden moved to Chattanooga and enrolled at Howard High School, working part-time as a barber to pay the bills. After five years he received his diploma and accepted an offer to study law at Central Tennessee College (CTC) in Nashville. CTC had been founded under the sponsorship of Northern Methodist Episcopal Church missionaries in 1865 as a school for newly freed slaves. While at college he met and married his wife, Mattie S. Broyles. Four years later, Parden graduated with a law degree at the top of his class and returned to Chattanooga.

African-American attorneys were allowed to practice law in Tennessee as early as 1868. The requirements for admission to the Tennessee bar were far less stringent than in many other states. To practice law in Tennessee before any justice, justice of the peace, or county court judge, an applicant need only be twenty-one years old and of good standing (as defined by the Tennessee bar). Many black attorneys met these qualifications. However, establishing and maintaining a practice in the face of the prevailing racial prejudice and economic hardship facing the black community in the turn-of-the-century South proved difficult. White clients wanted white attorneys, and because blacks were systematically excluded from juries all over Tennessee, most black clients wanted white attorneys as well. The black clients who would retain a black attorney were usually unable to pay for legal services. That Noah Parden was able to maintain a legal practice amid such social conditions was a credit to his character, determination, knowledge of the law, and, in no small part, his undisputed skills as a litigator.

Parden was an avid follower of Booker T. Washington, holding firmly to Washington’s philosophy that blacks gain respect and acceptance not through confrontation but by education, hard work, and the cultivation of vocational skills.

By the time of the Johnson case, Parden had established himself as the premier black attorney in Chattanooga. However, even though he and his partner Styles Hutchins represented well over half of Chattanooga’s blacks in various legal matters, the firm’s success was often hampered by their clients’ inability to pay. Although Parden’s reputation was top-notch, it was generally conceded that white lawyers were afforded more respect by white judges and white jurors. Therefore, when black clients did have money to pay for legal services, they would often seek the services of a white attorney, leaving Parden with a vast but largely indigent clientele.

As a result, Parden became one of the earliest contingent-fee attorneys. In civil lawsuits, primarily against insurance companies renowned for taking advantage of black families, Parden adopted the following payment system: clients would pay him nothing if he lost, but if he won, the clients would pay him a portion of the judgment. Thanks to Parden’s superior courtroom skills, his civil victories kept his practice afloat.

Parden was, of course, well aware of the Johnson case, having assisted in the preparation, and he watched the entire drama from a distance. He was appalled by the crime committed against Nevada Taylor and relieved when local law enforcement made an arrest. Parden, however, became more and more distraught as the case against Johnson moved forward, especially when the judge refused to consider a change in venue or give the defense adequate time to prepare. Parden was well connected and respected within the black community, and he learned that Johnson was a quiet, even-tempered man, unlikely to commit such a crime. Rumors of other suspects were rampant. Parden attempted, via Shepherd, to pass names and leads on to Sheriff Shipp, but no action was ever taken.

As the trial went on, Parden became convinced of Johnson’s innocence. Skinbone Johnson, the defendant’s father, came to Parden’s office a few hours after Judge McReynolds sentenced the younger Johnson to die. Skinbone told Parden that he had spoken with his son before the authorities had taken him away and Ed didn’t want to die. Regardless of what his attorneys said, Ed Johnson wanted to appeal and wanted Parden to represent him. Parden’s initial response was to deny the request.

While Parden was a student of the nonconfrontational Booker T. Washington, Styles Hutchins, Parden’s partner, was a disciple of W. E. B. Du Bois, who believed in freedom now, civil rights now, action now. Hutchins was a veteran lawyer and politician. An Atlanta native, Hutchins was one of the first black students to graduate from the University of South Carolina law program. He encountered a great deal of opposition when he returned to Atlanta to start up his legal practice. It took six months of tireless persistence, but Hutchins finally convinced an Atlanta judge to admit him to practice, making him the first black in the Georgia bar. Later in his career he moved to Chattanooga, a more racially tolerant city than Atlanta, where he soon became one of the city’s most prominent and respected attorneys. In one of Tennessee’s greatest political upsets, Hutchins, a black Republican, won a seat in the state legislature, ousting a popular white Democrat. After serving out his term, he returned to the full-time practice of law. By 1906, he was one of the most experienced black attorneys in Chattanooga. Hutchins was insistent: he and Parden would take Ed Johnson’s appeal.

The New Defense Team

Once they took the case, Parden and Hutchins were relentless. Their first stop was at the home of Lewis Shepherd. The attorney agreed to join their effort, but he wanted the young attorney to be fully aware of what he was getting into. In Parden’s own words:

Judge Shepherd grasped my arm and held it tight. Then, he told me that Judge McReynolds and Sheriff Shipp would be very angry at any decision to appeal. He said they would fight our efforts, and he said there would be significant consequences for each involved, and he told me to be certain that I was ready before I formally filed the petition. Only then did I fully realize the difficulty that faced us.


First thing Monday morning, Parden and Hutchins arrived at the Hamilton County Courthouse and told Judge McReynolds of their intention to file a motion for a new trial and, if that motion was denied, to appeal the case to the Tennessee Supreme Court. McReynolds, shocked and dismayed, quickly looked for a way out. Local court rules required that a motion for a new trial be filed within three days of the verdict, and Monday was the third day. McReynolds told the attorneys to return the following day, when the prosecutor would be present, to formally file their motion. Parden questioned the instruction, noting the apparent violation of local court rules. Hutchins interrupted Parden, “But you’re counting Sunday. The judge had never counted Sunday against a defendant.” All eyes turned to McReynolds for confirmation. The judge raised his eyebrows and nodded in agreement.

Parden and Hutchins returned to the courthouse the following morning, only to be blindsided. McReynolds refused to allow the attorneys to file the motion for a new trial, citing the local rule: lawyers had three days to file the petition, and Sunday was included. McReynolds denounced the men in open court for attempting to override the local rules. “What can two Negro lawyers do that the defendant’s previous three attorneys were unable to achieve? What can a Negro lawyer know that a white lawyer does not? Do you think a Negro lawyer could possibly be smarter or know the law better than a white lawyer?”

Parden maintained his composure, respectfully telling McReynolds that he understood the ruling. He also informed McReynolds that he would be filing an emergency petition with the Tennessee Supreme Court seeking a stay of execution.

Once outside the courthouse, the attorneys realized the full measure of their task. Their attempts to file an appeal would be opposed by local officials every step of the way; their efforts had not only immediately enraged whites, but also blacks, who refused to associate with them for fear of incurring the wrath of the white community. Their legal practice suffered; no one wanted an attorney who was at odds with judges, prosecutors, and law enforcement officers. Clients found new representation. Even Parden’s Baptist pastor publicly denounced his efforts on behalf of Johnson:

Now for these colored attorneys to undertake to reopen the case is calculated to stir up trouble between the races. The best element of the colored people do not approve of reopening the case and the colored lawyers who are advocating it are making a serious mistake, not only for themselves but for the community in which they live.


For Parden, a deeply religious man, this attack was especially demoralizing. There was no support from the white community, no support from the legal community, no support from the black community, no support from the religious community. Parden’s only sanctuary was his home, and even that would be violated before all was said and done. Angry citizens looking to dissuade Parden from pursuing the appeal attempted to burn down his office and then attacked his home, shattering the windows with a barrage of rocks and gunshots.

Parden and Hutchins filed a writ of error with the Tennessee Supreme Court, claiming that the evidence did not warrant a conviction and that a lynch-mob mentality had permeated the entire trial, placing undue pressure on the jury to convict the defendant.

Within two weeks, the Tennessee Supreme Court declined the writ, finding no error warranting a postponement of Johnson’s execution. Parden and Hutchins immediately countered by filing a petition for writ of habeas corpus in federal court. Under the Habeas Corpus Act of 1867, defendants in state criminal actions could seek relief in federal court if the state court denied the defendant due process of law or equal protection under the law. While it was easy to appeal under the act, it was nearly impossible to win relief. The due process clause was largely ineffective in affording protection for a person convicted in a state court. The U.S. Supreme Court had yet to announce which federal constitutional rights were binding on the states. In 1906, such a petition was viewed merely as a tactic to delay punishment. Parden’s petition claimed that his client was denied due process, a fair and impartial trial, and equal protection of the laws in violation of the U.S. Constitution.

Parden and Hutchins knew the petition was a long shot; never before had a federal court recognized a state defendant’s right to a fair and impartial trial under the U.S. Constitution. They were seeking a decision tantamount to a legal revolution. But they were convinced that the facts of the Johnson trial were so outrageous that they screamed for relief.

Federal district judge Charles Clark shocked the Tennessee legal community when, after reviewing the writ, he ordered a stay blocking Sheriff Shipp from transporting Johnson out of Knoxville, where he was being held. Shipp, other local officials, and many Chattanooga citizens were outraged that a federal judge was “interfering” with state business.

A few days later a hearing was held before Judge Clark to consider the constitutional claims raised in the writ. Clark held that the Sixth Amendment guarantee of an impartial trial did not apply to state proceedings. As such, the federal district court lacked jurisdiction over Johnson’s claims, even if they were completely true. Clark reasoned that only Congress or the U.S. Supreme Court could give federal courts the power to intervene in a state criminal case, and they had as yet chosen not to do so. However, the victory celebration of the Hamilton County authorities was tempered by Clark’s final remarks. Although he didn’t have the authority to intervene in the matter himself, he did have the authority to stay Johnson’s execution a few precious days, allowing his attorneys to prepare an appeal to the U.S. Supreme Court.

While local authorities were irked by the delay, they were confident that Johnson would be executed shortly—after all, the very idea that the U.S. Supreme Court would consider an appeal brought by two black lawyers was, in their minds, ludicrous.

Meanwhile, the pressure on Johnson’s attorneys was intense. Sleeping only an hour or two a night, living out of the office, their focus was total. They quickly learned that to present an appeal to the Supreme Court, an attorney must be a member of the Supreme Court bar, formally sworn in by a justice. Neither Parden nor Hutchins was so qualified. In fact, few black attorneys were members of the Supreme Court bar, and those who were had only served as cocounsel on cases argued by white attorneys. No black attorney had ever argued before the nation’s highest court. Fortunately, Hutchins was a friend of Emanuel D. M. Hewlett, a black attorney whose mastery of the law had earned him an appointment as justice of the peace by President Benjamin Harrison and reappointment to the position by Presidents Cleveland, McKinley, and Theodore Roosevelt. Hewlett had personally been involved in several cases appealed to the U.S. Supreme Court and as a result was a bona fide member of the Supreme Court bar. Once Hewlett was apprised of Ed Johnson’s plight, he agreed to meet with Parden in Washington, D.C., and assist in the appeal.

Parden had many questions and Hewlett had much to explain about the complexities of properly presenting an appeal to the U.S. Supreme Court. Under the Court’s rules, an attorney who had been licensed to practice law in a state for at least five years was sworn in as a member of the Supreme Court bar only after being recommended by a current member of the bar. Hewlett agreed to make the motion that Parden be accepted.

Because this was an emergency appeal, the party seeking to be heard would present his case to one of the justices in his chambers. The justice designated to hear emergency appeals from the Sixth Circuit (the circuit encompassing Chattanooga) was Associate Justice John Marshall Harlan.

Hailing from rural, grassroots Kentucky, Justice Harlan was a middle-class American hero. The retired Union colonel loved tobacco, bourbon, and baseball. A man known both for his liberal fashion—Justice Harlan often wore bright, colorful clothing not associated with that of a Supreme Court justice—and liberal ideas, he was a rebel in his own right. Harlan was the only justice of his time comfortable associating with Hispanics, blacks, and Asians. Justice Harlan was perhaps best known for his powerful dissent in Plessy v. Ferguson, where he denounced the majority’s endorsement of the “separate but equal” doctrine, calling the social principle nothing more than a “badge of slavery.” According to Harlan, constitutional rights belonged to each individual: “Our Constitution is color blind and neither knows nor tolerates classes among citizens.” Justice Harlan was also alone among his brethren on the Court in his belief that the Bill of Rights applied to the states as well as the federal government. Hewlett assured Parden, if there was a justice on the bench who would be sympathetic to their position, it was Harlan.

On the morning of March 15, 1906, just three days short of Johnson’s scheduled execution, Noah Parden and Emanuel Hewlett climbed the steps of the U.S. Capitol Building. They checked in with the Supreme Court receptionist and took a seat, waiting to be called into Harlan’s chambers. The wait was long and excruciating. Parden’s hands shook as he read and reread his brief. He was about to do something no black attorney had ever done in the history of the United States—argue a case before a justice of the Supreme Court.

“Mr. Hewlett. Mr. Parden. He will see you now.”

The two men entered the Supreme Court Conference Room. Tall oak bookshelves overflowing with legal texts lined each wall of the huge room, stretching floor to ceiling; a massive oak table surrounded by nine chairs sat in the center. Eight were empty. At the far end, behind a mess of papers and books, sat a single man. The oldest and longest-serving member of the nation’s highest tribunal addressed the men before him: “Mr. Parden, Mr. Hewlett, tell me why the United States Supreme Court should care about this case.”

Parden took his cue: “Your Honor, never has there been a more obvious injustice than in this case. Here we have a defendant who is certainly innocent, but who has never been afforded the presumption of innocence.” With that, Parden launched into every detail of Ed Johnson’s ordeal: the lack of evidence, the inappropriate venue, the continual mob threat, the all-white jury, the inexperienced civil attorneys, the outrageous actions of the jurors during the trial, and the decision on the part of Johnson’s counsel to waive his right to appeal. In one sense, Parden was arguing for Johnson’s life, but in a broader sense he was arguing for a landmark decision. He was asking the Supreme Court to directly intervene in a state court criminal trial for the first time in the nation’s history, to make the right to a fair trial, guaranteed by the Sixth Amendment, binding on state courts, to forever change how state courts treated their prisoners.

With much left to say, Parden’s time was up. He laid a copy of his brief before Justice Harlan. “Sir, there’s not much time. They are going to hang him in seventy-two hours. I beg of Your Honor to give him this review.” The elderly justice said nothing, just nodded.

A Reprieve

Parden boarded a train back to Chattanooga and found Hutchins waiting for him on the platform. Grinning from ear to ear and waving a piece of paper, Hutchins ran to Parden and threw his arms around him. Parden read the message in disbelief, then read it again.


Washington D.C.—March 18

To Honorable C.D. Clark, U.S. Circuit Judge, Chattanooga, Tennessee




Have allowed appeal to accused in habeas corpus case of Ed Johnson. Transcript will be filed tomorrow and motion also made by Johnson’s counsel for formal allowance of appeal of court.

Signed: JOHN M. HARLAN, Associate Justice



The Supreme Court had done the unimaginable. Ed Johnson’s execution would be stayed pending a hearing in Washington, D.C. Similar telegrams were sent to Sheriff Shipp, Judge McReynolds, and District Attorney Whitaker, informing them of the Court’s decision. Just to make doubly sure that the Chattanooga authorities understood that the Supreme Court was staying Ed Johnson’s execution, Harlan had the Court clerk send an additional telegram to Shipp and McReynolds making clear the Court’s order.


All further proceedings be stayed and the custody of the accused retained pending an appeal in Washington.

JAMES H. McKENNEY, Clerk of the United States Supreme Court



Not everyone shared Parden’s relief and excitement. An article in the Chattanooga Times following the Supreme Court’s stay presented an accurate depiction of local sentiment in Hamilton County, taking serious offense to the Court’s ruling. This intervention was unacceptable. People in Washington, D.C., couldn’t tell them when and how to deal with their criminals.


The gallows in the Hamilton County Jail has again been disappointed in the case of Ed Johnson, convicted by the state courts of rape and sentenced to death.

All of this delay is aggravating to the community. The people of Chattanooga believe that Johnson is guilty and that he ought to suffer the penalty of the law as speedily as possible.



Monday evening, March 19, was filled with an ironic mix of celebration and tragedy. On the Georgia side of Lookout Mountain, Parden and Hutchins joined Lewis Shepherd at his weekend home for a much needed retreat. The men spent the evening reveling in the success of Parden’s presentation to Justice Harlan and planning the next steps in their mission to save Ed Johnson. There were laughs and cheers as they toasted, “To justice!”

Meanwhile, on the other side of Lookout Mountain, Sheriff Shipp was reeling. Reelection was no more than a week away and the people were angry. Many voiced their displeasure with Shipp’s efforts to protect Johnson. Talk circulated through the town, and a common theme was emerging: “Tonight would be a good time to set things right.” And yet despite the talk, despite the public outrage, and despite the previous lynching attempt, Shipp, instead of posting extra deputies at the jail, decided to give all his deputies, save one, the night off. They had been working too hard, he insisted. He expressed his confidence that Deputy Jeremiah Gibson, the most elderly of his deputies, could handle matters at the jail. Shipp also declined to seek help from the city police or the state National Guard.

By 7 p.m., Deputy Gibson sat alone in the office of the Hamilton County Jail, with only Shipp’s assurances that the night would be calm and uneventful.

Mob Rule

It began with a small group of armed men outside the jail. Within minutes their number had doubled, and they made their way onto the first floor. Talk escalated in volume and hostility. More people arrived. Excitement mounted. And at some indefinable moment, the crowd became a mob. The first barrier between the mob and the man they wanted was a large steel door with rods extending into the stone and cement foundation of the building, fastened by a sturdy metal lock. The pounding of a sledgehammer reverberated throughout the jail.

Ed Johnson was awakened in his third-floor cell by the panicked shouts of fellow inmates housed on the floor below. The only other prisoner on the third floor was a white woman, Ellen Baker. For reasons unbeknownst to Johnson, deputies had moved all the other inmates to the second floor earlier that day. Johnson peered out his window between the steel bars and saw about two dozen armed men, several wearing handkerchiefs over their faces to disguise their identities. Johnson asked Baker what was happening; she replied, “You stupid nigger, they’re here to kill you!”

Meanwhile the mob had successfully forced open the steel door below and surged up the spiral staircase to the third floor. At the top of the stairs they faced three more doors—all locked. The first steel-plated door was quickly removed. The second door proved more of a challenge; despite the use of multiple sledgehammers and an ax, the rivets held. The men realized they needed a key. They seized Deputy Gibson’s key ring and weapon. Although he verbally rebuked the mob, Gibson made no effort to resist or call for help. The key proved useless, as the pounding had destroyed the lock mechanism. The mob resorted to the sledgehammers, and the pounding resumed with new fury and determination.

The now-panicked Johnson peered out his third-floor window. The number of people gathered in the courtyard below had increased to more than 250, and more were joining by the minute. The growing crowd was a frenzied mass of screaming, chanting, and dancing figures. Voices hurled curses, intermingled with scriptures and gunshots. Johnson retreated to his bunk, drew the covers over his face, and slowly recited the Twenty-third Psalm.

Sheriff Shipp received word of the mob and walked the half mile to the jail. He demanded that the mob disperse but was ignored. The sheriff offered no physical resistance. He didn’t draw his weapon; he was a passive witness to the unfurling tragedy.

An hour later, the final rivet on the second door fell amid cheers: “We’re coming to get you, Negro. No damn Supreme Court will save you tonight, Negro.” The men used Deputy Gibson’s keys to open the third and final door and then the lock on Johnson’s cell. Johnson did not struggle as his hands were bound behind his back and he was dragged from his cell.

Johnson was paraded out the front door of the jail for the crowd to see. He looked up for a moment and his eyes widened—perhaps there was hope—several uniformed police officers were in the crowd. Could they be here to scatter the mob, to rescue him? Then Johnson saw the policemen laugh and joke with the crowd; they were part of the mob. Johnson was spat upon, beaten with fists, feet, stones, and rifle butts. Bruised and bloodied, he was dragged six blocks to the county bridge in what a reporter later described as “a strange funeral procession.” During the march, one of the mob tied a rope in a hangman’s noose. Most of the mob stood at a distance, content with the role of spectator. Two men climbed up the side of the bridge and threw the rope over the steel girder, dropping the noose down to their accomplices below, who placed it around Johnson’s neck. The mob demanded a confession, but Johnson continued to protest his innocence, further infuriating them. After another barrage of insults and threats, they again demanded a confession and Ed Johnson uttered his final words: “God bless you all, I am innocent.” With that Johnson was hauled up into the air by his neck, to swing from the support beams above the bridge. For nearly two minutes his body jerked, his legs kicked. Impatient, some in the crowd opened fire. Bullets ripped through Johnson’s body. One bullet severed the rope and the tattered body dropped to the ground. Not yet satisfied that Johnson was dead, another round was blasted into Johnson’s torso. A man then stepped forward, methodically reloading his revolver; he placed the barrel against Johnson’s head and fired five times. Another member of the mob stepped forward and pinned a note to Johnson’s body. “To Justice Harlan. Come get your nigger now.”

The Supreme Court Steps In

Up until the mob took Ed Johnson, lynching had been a local matter, dealt with in the community in which it occurred. Often dismissed as soon as it happened, a lynching quickly became history not to be revisited, the community moving on. But this time was different. The lynching of Ed Johnson would not quickly and quietly fade into Chattanooga history. There would be no moving on for the locals in Hamilton County, Tennessee. In a matter of hours, the national spotlight would be upon them, and their local lynching would become a national affair.

There were mixed reactions the following morning. While portions of the white community felt justice had been served, the black community was outraged, staging a one-day walkout in manufacturing and textile plants across Chattanooga. White leaders and businessmen publicly denounced lynch law; lynching was bad for business. These men were trying to preserve the image of Chattanooga as a progressive, economically flourishing metropolis with few of the racial tensions found in other Southern cities. However, according to many, it wasn’t the lynch mob at fault for the death of Ed Johnson, but the U.S. Supreme Court. Judge McReynolds, Sheriff Shipp, DA Whitaker, and others made similar statements with a common theme: if the federal courts had minded their own business, the mob would never have reared its ugly head. Local news further fanned the flames of hatred. On Tuesday afternoon, March 20, the Chattanooga News wrote:


The lynching was the direct result of the ill-advised effort to save the Negro from the just penalty of the laws of Tennessee. Had not that effort been made, the Negro would have been legally executed today at the county jail. There was not a scintilla of doubt in the minds of the jury that he was guilty.

The News deems it timely to mention that this community was content to let the law take its course provided there was no unnecessary delay. It was the appeal to the federal courts that revived the mob spirit and resulted in the lynching. This fact should be a lesson in the future.

There is no community south or north which will submit to delay in punishment for this particular crime. The Supreme Court of the United States ought in its wisdom to take cognizance of this fact.



When news of the lynching reached Washington, the justices of the Supreme Court were shocked; never had there been such complete and total disregard for the authority of the Court. Although the Supreme Court was officially recessed for the spring, they met unofficially in the home of Chief Justice Melville W. Fuller. The justices emerged from the meeting resolute that action be taken. Justice Harlan expressed his anger in an interview with the Washington Post.

The fact was that Johnson was tried by little better than mob law before the state court…. There was reason to believe that the man was innocent. But be that as it may, whether guilty or innocent, he had the right to a fair trial, and the mandate of the Supreme Court has for the first time in the history of the country been openly defied by a community.


Justice Oliver Wendell Holmes was equally enraged, describing Johnson’s state court trial as “a shameful attempt at justice…. In all likelihood, this was a case of an innocent man improperly branded a guilty brute and condemned to die from the start.”

The outrage in Washington extended beyond the bench. President Theodore Roosevelt condemned the lynching, calling it “contemptuous of the Court. It is an affront to the highest tribunal in the land that cannot go by without proper action being taken.”

But what was the proper action? The Court was in unfamiliar territory; there was no precedent, no historical guidance. While the Court was discussing what action they should take, U.S. Attorney General William Moody was meeting with President Roosevelt to discuss a federal course of action. Both men agreed that those responsible for the lynching must be punished, and both harbored serious doubts as to the ability and willingness of local authorities to effectuate such punishment. They decided that the most logical course of action was to conduct a federal investigation and support the Supreme Court in whatever action it undertook. The Justice Department always had the option of instituting criminal charges at a later date if it appeared necessary to do so.

President Roosevelt ordered the plan into action, and two Secret Service agents were immediately sent to Chattanooga to compile as much information as possible on the events surrounding Johnson’s lynching.

On the afternoon of March 23, senior Secret Service agents McAdams and Dickey arrived at the local train station in Knoxville, Tennessee. They met immediately with J. R. Penland, the U.S. attorney for the Eastern District of Tennessee. Penland provided the federal agents with a brief factual overview, supplemented by various newspaper clippings, background information, anonymous tips received by mail, and a list of potential contacts in Chattanooga. Two names were highlighted: Noah Parden and Styles Hutchins.

While U.S. Attorney Penland had embraced the Secret Service agents as colleagues, their reception in Chattanooga was hostile. Though the agents tried to keep their identities a secret, the two strangers stood out and word traveled. No one was talking. The white community refused to betray their own, and the black community, with the lynching of Ed Johnson fresh in their minds, was too frightened to speak.

With a town full of uncooperative witnesses, progress was slow. During their first week the agents elicited some useful information from the Chattanooga telegram office. Messages had indeed arrived announcing that the U.S. Supreme Court had agreed to hear Johnson’s appeal, and these telegrams were delivered immediately to Judge Clark, Judge McReynolds, and Sheriff Shipp.

Far more productive was the discussion the agents had with Dr. Howard Jones, the Baptist preacher at the downtown church near the jail where Johnson had been held. He told Dickey and McAdams that he had heard about the planned lynching a good ten hours before Johnson was dragged from his cell. Dr. Jones said he had relayed the information to the sheriff’s deputies at that time. He also told the agents that he had immediately called the city police when he realized a mob was gathering. The police told Dr. Jones that the mob was not their concern. The Secret Service investigators had their first evidence that local authorities had known about the lynch mob and did nothing to stop it.

Noah Parden turned out to be the key to the investigation. Although he could offer no firsthand account of what had gone on, witnesses were far more comfortable confiding in Parden than they were telling their stories to strangers. With Parden acting as mediator, the federal agents were able to gather witness statements from inmates in the Hamilton County Jail, several black police officers who had been on duty that night, and a number of other black citizens who either directly witnessed the mob attack or were made aware of the threat earlier that day.

A month after Johnson was lynched the Secret Service agents filed a report detailing the events of the days including and immediately surrounding the lynching:


We have secured evidence against twenty-one members of the mob and are still gathering evidence.

The truth is, Johnson’s death at the hands of the mob was to Sheriff Shipp, who stands for re-election, a political necessity. Shipp doubtless observing this instead of taking measures to repel the mob rather invited it, at least, did not suppress it.

We have had great difficulty in obtaining evidence, some witnesses, who could give valuable and convicting evidence are afraid to disclose anything. All are afraid for their personal safety.

In view of this condition, we believe it folly to think for a moment of local prosecutions, it would be simply impossible to convict in the local United States court, relying on jurors who would be impressed by the very atmosphere around them and would be subject to local manipulation.



The report listed the names of witnesses and the names of those implicated in the lynching, including Sheriff Shipp. Meanwhile, Shipp was reelected by a landslide, thanks in part to the efforts of the Chattanooga News.


We repeat that we do not understand how a white man can withhold support from Sheriff Shipp under all the circumstances.

That he will be elected the News has no doubt, but his majority should be large enough to forever bury the crowd that has sought to make capital out of the Johnson case. It should be large enough to show the whole country that this county proposes to stand by a sheriff who believes in protecting the womanhood of the South.



Local citizens reelected Shipp by the largest margin of victory in Hamilton County history. They wanted to send a message to Washington: federal interference was not welcome; they supported their man.

While life was good for Shipp, it had taken a mean turn for Parden and Hutchins. They were ostracized at home. Their practice fell apart and their personal lives had descended into a morass of threats of violence.

On May 17, 1906, the Supreme Court and the Justice Department agreed on an appropriate federal course of action. Attorney General Moody agreed to charge those involved in the lynching with criminal contempt of the Supreme Court under Section 725 of the U.S. Code, in which Congress defined the power of the federal courts to punish for contempt, a charge never before brought in the history of the United States. In return the Court agreed to cease its own pursuit of the mob and allow the Justice Department to spearhead the prosecution. Papers were officially filed at the Supreme Court on May 28, 1906, charging Sheriff Joseph Shipp, some of his deputies, and identified members of the mob with criminal contempt of the U.S. Supreme Court.

The Trial of Sheriff Shipp and the Mob

News of the federal charges sent shock waves through Chattanooga. Shipp had been so sure that the threat of federal action would blow over that the charges caught him completely off guard. He issued a statement to the press:


I have no desire to be considered in defiance of the Supreme Court. But in my judgment, the Supreme Court of the United States was responsible for this lynching. I had given that Negro every protection I could. Nevertheless, I must be frank in saying that I did not attempt to hurt any of the mob and would not have made such an attempt if I could.

Had not the Supreme Court of the United States interfered, we would have been able to set an example for the maintenance of law and order and a speedy trial in cases of this kind that would have been of great value throughout this country.

I regard it as very unfortunate that this case had not been left to the state authorities where it originated.

It was not until it was known that the Supreme Court had granted a hearing in this case and it had been stated it would probably be from two to five years before the case would be disposed of that the public showed any disposition to interfere in the matter.

I am thoroughly conscious of having discharged my duty in this case and under most trying circumstances and shall wait the result with confidence of a complete vindication.



Shipp’s statement was published and circulated nationwide. While it raised eyebrows in Washington, the sheriff’s popularity skyrocketed at home. A legal defense fund was created to help all those brought up on the federal contempt charge. Literally dozens of attorneys volunteered to represent the hometown hero. Shipp selected Robert Pritchard, one of Tennessee’s most prominent criminal defense attorneys and a longtime friend. At the suggestion of Pritchard, Shipp also hired Cincinnati lawyer Judson Harmon, who had served as U.S. attorney general under President Grover Cleveland and was an experienced federal litigator.

On October 15, 1906, all parties were gathered in Washington. Attorneys for each of the twenty-six defendants stood one by one and entered their pleas of not guilty. Attorney Harmon spoke for Shipp, submitting a detailed brief enumerating Shipp’s main defense: the Supreme Court lacked jurisdiction. Once all of the pleas were on the record, the Court set December 4 to hear oral arguments, not on the merits of the case; rather, the Court wanted to conduct a hearing to decide whether it had jurisdiction.

On December 4, the twenty-six defendants, flanked by their attorneys and backed by a group of Chattanooga citizens who had made the journey to show their support, entered the federal courthouse. On the other side of the courtroom sat Solicitor General Henry M. Hoyt, joined by three other veteran prosecutors. Seated directly behind Hoyt were Secret Service agents Dickey and McAdams, and Noah Parden.

Hoyt was the first to speak. He began by maintaining that the trial of Ed Johnson lacked any notion of justice or fairness. He then cited Supreme Court decisions justifying federal intervention. While he noted the Court’s own words that federal judges should rarely interfere in state-court affairs, he argued that never had there been a case that so “imperatively demanded federal intervention.”


This is the first time in the history of this country and of the Court that an order of the Court has been disobeyed and its authority condemned. This Court pre-eminently represents and effectuates the judicial branch of power under our government, and it is more important to sustain its paramount authority and dignity than that of any other judicial authority.

It is to be certainly assumed, then, that the Court will apply in the vindication of its own authority the doctrines which it has laid down in cases coming within its appellate jurisdiction as to the authority of the lower federal courts over contempts.

Flagrant contempt.

Of course this shocking occurrence, conceived in lawlessness and revenge, carried on by violence and ending with murder at the hands of the mob, was an offense against the state as well as against the United States and this Court.

This Court may and should inflict due punishment for that disobedience.



Hoyt recognized the true implications of this case, later telling a reporter from the Washington Star: “This proceeding is about nothing less than establishing and protecting the rule of law.”

Judson Harmon, Shipp’s Cincinnati attorney, was given his opportunity to respond. Harmon attempted to take the focus from his client’s actions and highlight the issue of states’ rights. He attacked Johnson’s appeal, arguing that it contained no evidence whatsoever that the Constitution had been violated. No violation of Johnson’s federal constitutional rights meant no jurisdiction for the U.S. Supreme Court to hear the appeal: “If an order be made without jurisdiction, there can be no punishment for contempt.”

Harmon, like Hoyt, cited numerous Supreme Court decisions that in his opinion supported his position. Justice Harlan asked Harmon, “What about this situation where a juror made threatening moves and statements during the trial against the defendant? Doesn’t that demonstrate the clear prejudice of the very people who swore to be impartial?”

Harmon responded that the juror’s behavior was inappropriate but harmless, as the trial was nearly over and the juror apologized.

Harmon then argued that the Bill of Rights only applied to federal courts and federal actions, and he was again challenged by Justice Harlan: “What of the argument that the Fourteenth Amendment [incorporates] the Bill of Rights on state courts? If we determined that it did, would that make a difference?”

“Well…that is not the law…” Harmon responded.

At that point Justice Holmes interrupted, “But you would agree that this Court had the authority to determine that the Sixth Amendment is binding on the state courts, do you not?”

Harmon was stunned. He would expect such a question from Justice Harlan, the Court’s liberal wild card, but Justice Holmes? Harmon said he was unsure how to answer and quickly moved on. The justices continued to hammer Harmon throughout the remainder of his argument. By the conclusion of the hearing it was obvious the justices were outraged by the blatant disregard for the Court’s authority.

Three weeks later, Pritchard showed up on the sheriff’s doorstep. Pritchard made no effort to hide his glum mood. He handed Shipp a document and directed the sheriff’s attention to the highlighted portions. The Supreme Court’s decision was unanimous:

When a claim under the Constitution of the United States is properly alleged, however unfounded it may turn out to be, this Court deliberately considers the claim and retains the case in its grasp and under its power in all respects and for all purposes until final judgment dismissing, affirming, or reversing has been rendered and the mandate thereupon executed. If an appeal is technically frivolous, it is for this court to say so. The power and dignity of this Court are paramount. The trial of this case will proceed.


The Supreme Court was sending a clear message to every state and local official in the nation: their authority was supreme. Disregard for this authority would not be tolerated—the rule of law must be upheld. It was time to prepare for trial.

Edward Terry Sanford, an experienced and highly successful litigator within the Justice Department, was selected to head up the prosecution. A Southerner with a Harvard education, Sanford was a firm believer in equal rights, who pointed to Justice Harlan as the justice he admired most. While he understood the Southern mentality, he aligned himself with the liberal North. Sanford was the perfect choice to take on Chattanooga’s good ol’ boys.

Procedurally the Supreme Court approved a plan under which they would appoint a commissioner to preside over evidentiary hearings, listen to witnesses, and compile an official record. The completed record would be reviewed individually by each justice. The justices would then meet together and issue a ruling.

To the satisfaction of both sides, the Court appointed James D. Maher, deputy clerk of the U.S. Supreme Court, to preside as commissioner. However, against the advice of federal investigators, the Court ruled that the evidentiary hearing would take place in Chattanooga—with the caveat that Commissioner Maher could move the proceedings to Washington if there was any hint of witness intimidation or other inappropriate behavior.

Sheriff in the Docket

On February 12, 1907, the actual trial of Sheriff Joseph Shipp and the numerous codefendants for contempt of the Supreme Court began. Between the twenty-six defendants, their families, friends, foes, and a slew of spectators, there wasn’t an empty seat in the courtroom. The government’s first witness was J. L. Chivington, a reporter for the Chattanooga Times, who had covered the Johnson case. He was present the night of the lynching and reported every detail. In his nearly three hours on the stand, Chivington made two key points for the prosecution. First, Shipp usually had six or seven deputies on duty during the late-evening hours, as opposed to the lone deputy on duty the night of the lynching. Second, Chivington testified that “feelings was high at about the time of the lynching.” The community was emotionally charged following news of the appeal, and talk of a lynching was common. This supported the prosecution’s argument that local officials should have been aware of and prepared for the possibility of a lynch mob.

The prosecution’s next witness was A. W. Brazelton, secretary to circuit judge C. D. Clark. Brazelton testified that, upon receiving the telegram from the Supreme Court on March 18, he immediately called Shipp and relayed the information.

Edward Chaddick, manager of the Western Union telegram office in Chattanooga, was the third witness to take the stand. He testified that, according to his records, his office received the telegram from the Supreme Court on the afternoon of March 19, the day of the lynching, and the telegram was hand-delivered to Sheriff Shipp the same afternoon. Chaddick’s testimony was confirmed by a delivery slip signed by Shipp.

Next to take the stand was Ellen Baker, the only other inmate who was on the third floor with Johnson the night of the lynching. While Baker was illiterate and far from sophisticated, her testimony was nonetheless compelling and her story unwavering. Sanford questioned her about the afternoon of the lynching when all of the other prisoners were removed from the third floor.

 

BAKER: I asked Mr. Gibson [the lone deputy at the jail] about it and he said that a mob was coming at night.

SANFORD: Did you say anything to [Deputy Gibson] about whether you would be hurt? Were you scared or not?

BAKER: Well, he said they wouldn’t hurt me; for me to go on back up there and go to bed. He said there was going to be a mob that night.

SANFORD: Was there any unusual disturbances going on at that time, that you could tell?

BAKER: No, sir.

SANFORD: What did you do then?

BAKER: I went back upstairs and went to bed as directed.

SANFORD: When did you see or speak to Jailor Gibson next?

BAKER: It was after dark. Mr. Gibson told me that a mob was coming.

SANFORD: What did Mr. Gibson say to you?

BAKER: Why, he told me to hush hollering, there wasn’t nobody going to hurt me.

 

Baker’s testimony supported the prosecution’s argument that local authorities had known of the impending mob and yet did nothing to prevent it.

On the second day of the trial, Sanford called Julia Woffard. The surprise witness drew stares and whispers from the defense. Woffard was a young black woman who had worked as Shipp’s cook for nearly two years and had been working for the sheriff at the time of the lynching. Shipp gave the woman a puzzled stare as Sanford began his examination.

 

SANFORD: Did you ever hear Captain Shipp say anything in reference to any delay in the proceedings in the Ed Johnson case? If you did, just state what you heard.

WOFFARD: I heard him say one day at the dinner table that if the execution would be stayed, Ed Johnson would be mobbed.

SANFORD: Did you hear Captain Shipp, on the day that Ed Johnson was lynched, say anything in reference to whether the Supreme Court had taken any action or not? If so, state what he said, and the time.

WOFFARD: I heard him tell his wife that afternoon that he was going to get a hearing—he would get a trial, or something like that. I don’t know exactly the words.

SANFORD: That who was going to get a hearing?

WOFFARD: That Ed Johnson was.

SANFORD: That was in the afternoon?

WOFFARD: That was Monday, and Ed Johnson was mobbed that night.

 

Central to the defense was the contention that Shipp was never properly informed of the Supreme Court’s decision to stay Johnson’s execution. Woffard’s testimony directly contradicted this argument. Woffard’s testimony also called into doubt the sheriff’s claim that he had no idea there would be a lynch mob on March 19.

On day three of the trial the government called John Stonecipher, a contractor originally from Georgia. Stonecipher implicated a number of men from the mob, including Padgett, Mayes, Ward, and Handman. He testified about his conversations with the men on the day of the lynching.

 

SANFORD: Did you have any conversation with them that related to a lynching in any manner? If so, state what it was.

STONECIPHER: Mr. Padgett asked me if I had heard what the Supreme Court had done in the Johnson case. I told him I had understood that they had stayed the execution. He said yes, that is what he had understood, and it was a damned outrage.

SANFORD: Go ahead. Keep right on. Just tell the conversation.

STONECIPHER: Then Mayes said, “We’ll see to that ourselves.”

SANFORD: Was that in Padgett’s presence?

STONECIPHER: Yes, sir. They were both together.

SANFORD: Did you see Ward that evening?

STONECIPHER: Yes, sir. I saw Ward that same evening.

SANFORD: Where did you see Ward?

STONECIPHER: I saw him in front of Muellery’s saloon, on Market

Street.

SANFORD: What was said? Did you have any conversation with him?

STONECIPHER: I stopped on the curb, waiting for a car to go home, and Ward called to me. He says, “Ain’t you from Georgia?” I says, “I used to live there.” He says, “We want you to help us lynch that damn nigger tonight.”

SANFORD: What was that?

STONECIPHER: He says, “We want you to help us to lynch that damn nigger tonight.”

SANFORD: What did you say?

STONECIPHER: I says, “I don’t believe it would pay. I believe Sheriff Shipp would shoot the red-hot stuff out of you.”

SANFORD: What did he say?

STONECIPHER: He say, “No, it is all agreed. There won’t be a sheriff nor deputy there.”

 

Stonecipher, who had seen defendant William Mayes hours after the lynching, testified that Mayes’s face was “skinned up pretty bad.”

 

STONECIPHER: I says, “Hello, Bill, what is the matter with your nose?” He says, “I skinned it last night breaking that damned jail door down and getting that nigger out.”

 

Sanford went on to question Stonecipher about his interactions with the defendants after the night of the lynching. Stonecipher testified regarding a conversation with defendants Padgett and Handman in a local café the day after the lynching.

 

STONECIPHER: I went in and Padgett had the Morning Times, and the first word he said, he said, “This damn paper has printed a lie about this lynching.” I said, “How do you know it is a lie, Henry?”

SANFORD: What did he answer?

STONECIPHER: He told me he was there. And just as he said that Alf

Handman come in….

SANFORD: Was anything further said between you at that time?

STONECIPHER: And Henry says, “We did the nigger up all right, didn’t we?” Alf says, “You bet we did.” That was all that was said.

 

The next witness was the jailhouse cook, Press Walker. Walker testified that on the day of the lynching he had heard several deputies discussing the Supreme Court telegram over sandwiches and beer. Soon thereafter, Walker testified, all the deputies save Gibson left the jail and went home for the evening.

The final witness of the day was Howard Jones, the Baptist minister from Chattanooga. Jones testified that on the evening of March 19 he notified police that a lynching was in progress, only to be told by the officer on duty that the police were aware of the lynch mob but refused to take any action. Jones testified that he then ran to the jail himself to see if he could dissuade the mob. However, when he arrived, the mob was already headed toward the bridge. According to Jones, Shipp was still at the jail and was not restrained in any way, nor was there anyone guarding the sheriff or preventing him from going after the mob.

 

JONES: I suggested to him that we go and try to identify some of the members of the mob. [Shipp] said that would be a very dangerous thing to do, that they were very desperate men. While we were talking, a fusillade of shots were heard from the bridge.

 

The defense declined to cross-examine Jones, and the minister was excused from the stand. The remainder of the government witnesses identified various defendants as participating members of the mob or corroborated the testimony of previous witnesses. Over five days the government called thirty-one witnesses. It became readily apparent that this trial was going to require far more time than was initially anticipated. Because of other pressing duties in Washington, Commissioner Maher announced that they would recess until June—four months later.

The parties reconvened on June 10, 1907. The courtroom in Chattanooga was once again packed, emotions still ran high. Sanford was back in action, the government having spent the last four months shoring up their case.

The government called A. J. Ware, a justice of the peace in Chattanooga. Ware testified that on the night of the lynching he got off duty around 10 p.m. Told that a lynching was in progress, he hurried to the jail, only to find he was too late to help protect Johnson. Ware chased the mob to the bridge, arriving in time to witness the gruesome finale from a few feet away. Ware was able to identify defendants Williams and Nolan as being directly involved in the lynching.

Confident in their case against Sheriff Shipp and a number of the defendants, Sanford rested the government’s case.

For the next two weeks the defense called a host of alibi witnesses. Family, friends, colleagues, all vouched not only for each defendant’s whereabouts but also their sterling credibility and high moral character. The defense witnesses also attempted to demean the character and credibility of the prosecution’s witnesses.

The various defendants took the stand and gave their alibis; each had a story for where he was and a slew of friends and family to back him up. Only one defendant admitted to being present at the lynching, although he claimed he was only there as a spectator, nothing more.

Each of Shipp’s deputies took the stand and testified that they had no idea there would be a lynching the night of March 19. Deputy Gibson also denied any foreknowledge of the lynching, adamantly denying he had told inmate Ellen Baker that a mob was coming that night. On cross-examination, Gibson admitted that he sought no help the night of the attack on the jail, and the elderly deputy could offer no explanation as to why he never drew his weapon during the attack.

The final witness for the defense was none other than the hometown hero, Sheriff Joseph Shipp. Shipp’s friend Pritchard conducted the direct examination.

 

PRITCHARD: I will ask you to state whether or not you conspired with your deputies, or any one of them, or anyone else, looking towards the lynching of Ed Johnson?

SHIPP: I never conspired with any living man, my deputies or anyone else; and I had no knowledge, not the slightest, that there would be any effort on my part or anybody to interfere with Johnson.

PRITCHARD: I will ask you, Captain, if you remember Julia Woffard and her testimony here in regard to the conversation she says she heard at your dinner table, and whether any such conversation as that took place?

SHIPP: Yes, I heard her testimony. I know Julia Woffard. She was a domestic in my family. But there was no such conversation. The truth was that, on account of the fact that my wife was very much worried and in constant dread of all this trouble and excitement that we had passed through, I scrupulously avoid talking of it and speaking of it in my family.

PRITCHARD: I will ask you when you first heard or knew that there was a mob at the jail the night this lynching took place.

SHIPP: Well, I had gone home that night, I think, about half past six. My office work had been greatly interfered with; the criminal court was in session; I was making preparations to hang this man the next day, and I had a campaign on at the same time. I was seated at a table when the telephone bell rang. I went to the phone and I recognized Attorney General Whitaker’s voice. He wanted to know if I knew what was going on at the jail. I told him I did not. “Well,” he said, “you had better get down there.”

PRITCHARD: Then what did you do?

SHIPP: I hung up the telephone just as quickly as I could, so that I might get another connection. I wanted to call the jail. I then tried to get the jail immediately after disconnecting with him, and I could not get the jail. I at once anticipated what was the matter as soon as I did not get an answer. I anticipated that if there was a mob there, the telephone had been torn out. I hung the telephone receiver up at once, rushed around the room, and got my hat and coat, started for the jail, running most of the way and walking rapidly the balance of the way…. Just as I got opposite the jail and just before turning into the walk leading up to the office, I saw five or six men standing out in the middle of the street; and without stopping, going rapidly, I made the remark “What is the matter?” No one answered at all, and then I went up the walk and found quite a number of men in the walk and up the steps leading to the office. I made my way through the crowd, shoving them to one side, and got into the office. As soon as I got in, I saw that the iron door, the outside door, was open. I entered rapidly, and just as I reached the inside of the door, I saw Mr. Gibson sitting back against the wall with three or four men standing around him. I had started over to make some inquiry of him, and just at that time I was seized from behind by several men—I do not know how many. When they seized me, I did not know but what they were going to do me some violence, and I reached back for my gun, which I had in my pocket. They assured me that they did not intend to hurt me. I was somewhat indignant and stated to them that I was not afraid of them hurting me. They rushed me up the steps and carried me into the hallway that is above the level of the floor that Johnson was on…and stood over me there with a guard during the progress of the work.

PRITCHARD: State whether or not you were kept a prisoner there by these people till after they had got Johnson and left the jail with him.

SHIPP: Yes, sir; I was.

 

Shipp was a confident witness. He felt sure that he had both the law and the facts behind him, not to mention the support of the Chattanooga populace. But in the courtroom Terry Sanford proved to be a formidable foe, ready for the sheriff.

 

SANFORD: There was a great deal of race feeling in this community at the time that all these matters engendered, was there not?

SHIPP: Well, yes, sir; I would say that there was some race feeling.

SANFORD: Did you make any special effort to get your deputies, or to have any special guard at the jail that night [night of the lynching] for Ed Johnson?

SHIPP: I did not.

SANFORD: Captain, did you recognize any of those men who were surrounding Mr. Gibson?

SHIPP: No, sir, I did not.

SANFORD: Did you recognize anybody in there that night…and if so, whom did you recognize?

SHIPP: I did not recognize anybody that was breaking into the jail.

SANFORD: How long were they with you?

SHIPP: Well, I think I was there about thirty minutes.

SANFORD: And did you recognize a single man?

SHIPP: No, sir.

SANFORD: Did you ask them their names?

SHIPP: No, sir; I did not.

SANFORD: Were they calling each other by name?

SHIPP: I did not hear any names called among them.

SANFORD: Did you call a posse there to relieve you or help you protect the prisoner?

SHIPP: No, I did not. I did not think there was anybody there that would have responded to my call if they had been called upon.

SANFORD: You did not make any effort at all?

SHIPP: No, sir; I did not. I made no effort except that I remonstrated the mob.

SANFORD: You used no force?

SHIPP: No sir.

SANFORD: You did not pull your gun?

SHIPP: I had no adequate force, and knew that the pulling of a gun would be useless.

SANFORD: Were you sheriff of the county?

SHIPP: Yes, sir.

SANFORD: And you did not pull your gun?

SHIPP: No.

SANFORD: You had strength enough to pull the trigger, I suppose?

SHIPP: Oh, I guess I could have pulled the trigger.

 

On June 29, 1907, the defense rested their case, and the record was complete, the proceedings adjourned. The transcripts would be passed on and scrutinized by the Supreme Court.

It would be more than a year before the Supreme Court would make its next move. In the fall of 1908, the Court dismissed the charges against seventeen of the defendants, after the government conceded that it lacked sufficient evidence to proceed against these individuals. However, the Court wished to hear oral arguments before ruling in the nine remaining cases.

On March 2, 1909, the lawyers for both sides met in Washington to make their final arguments before the nation’s highest tribunal. Because Sanford had stepped down from his position with the Justice Department to serve as a federal judge in his hometown, Attorney General Bonaparte delivered the closing argument for the prosecution.


Thank you, Mr. Chief Justice.

This proceeding is unique in the history of courts. Its importance cannot be overestimated. Lynchings have occurred in defiance of state laws and state courts without attempt, or at most with only desultory attempt, to punish the lynchers. Perpetrators of such crimes have heretofore been censured only by public opinion; courts have remained silent. Powerful as such opinion always is, severe as it has been in its rebuke of such deeds, it has been inadequate to check these outbreaks of lawlessness.

Only recently have lynchings become so numerous that the whole country was aroused to earnest discussion of mob violence and a remedy for it. It is indeed useless to seek relief unless the judiciary can punish those who snatch and kill the men it has imprisoned. The arm of justice fetters men for years. It strikes death to the murderer. It can take property and life. Must it confess too weak to protect those whom it has confined?

The arm can destroy. Can it not protect? If the life of one whom the law has taken into its custom is at the mercy of a mob, the administration of justice becomes a mockery.



Bonaparte spent hours taking the Court through a detailed account of Johnson’s trial, his “waiver” of appeal, and the appellate efforts of Noah Parden and Styles Hutchins. Bonaparte honed in on disregard for the rule of law not only in Chattanooga but throughout the South.


When this Court granted a stay of execution upon application of Johnson, it became its duty to protect him until his case should be disposed of.

It matters not with what crime he was charged. It is immaterial what the evidence was at trial. Sentenced to death, Johnson came into this Court alleging that his constitutional rights had been invaded in the trial of his case, and upon this, the Supreme Court said he had a right to be, and would be, heard.

From that moment until his case should be decided, he was under the protection of this Court. And when its mandate, issued for his protection, is defied, punishment of those guilty of such contempt must be certain and severe.



Bonaparte then walked the Court through every gruesome detail of the lynching, then focusing on the actions (or lack thereof) of the defendants.


Never before in its history has an order of this Court been disobeyed with such impunity.

It is not surprising that in the early history of this country, when the jurisdictions of the federal and the state governments were not clearly defined or well understood, states should have resisted the orders of this Court.

But it is remarkable that individuals should now undertake to defy the mandate of this great tribunal.

Justice is at an end when orders of the highest and most powerful court in the land are set at naught. Obedience to its mandates is essential to our institutions.

Contempts such as this strike down the supremacy of law and order and undermine the foundations of our government. Recurrence of such acts must be prevented. The commission of the offense has been established, and punishment should be imposed in accordance with its gravity.

Where a riot and the lawless acts of those engaged therein are the direct result of opposition to the administration of the law by this Court, those who defy its mandate and participate in, or who knowingly fail to take the proper means within their official power and duty to prevent, acts of violence having for their object to, and which do, defeat the action of this Court are guilty of, and must be punished for, contempt.



Six hours after he stepped to the podium, Bonaparte had finished. Early the next morning, attorney Harmon, lead counsel for Sheriff Shipp, began his final argument.


The testimony shows that Sheriff Shipp did not conspire, aid, or abet the lynchers and did not fail in his duty to take proper precautions to guard him.

It is alleged that the prisoner had been heavily guarded until the night of the lynching and that the guards were purposely withdrawn in order to permit the lynching. The record shows that the jail had not been guarded with extra guards after Johnson’s conviction on February ninth.

The government seems to bring a wholesale indictment against the whole citizenship of Chattanooga and Hamilton County. The undisputed testimony of dozens of witnesses is swept aside by the simple announcement that it is absurd and ridiculous. The testimony of gray-haired ministers, of veteran physicians, of merchants, manufacturers, and officials, is all treated in the same manner. To all of these, counsel for the government say:

“It is absurd for the defendants and their witnesses to say that the community was in a state of peaceful repose on March nineteenth or preceding days. It is idle for them to say that they did not apprehend mob violence to Johnson.”

It is possible that Captain Shipp acted with poor judgment on the night of the lynching. It is easy to see now that he should have had the jail guarded and should have been prepared for a mob. But if he had done so, he would have been wiser and would have shown more foresight than any other citizen of Chattanooga.

It is easy to see now, looking back over events as they occurred on that night, that Captain Shipp, instead of going to the jail, should have gone to police headquarters or the armory, where the militia were drilling, and organized a posse.

It must be remembered, however, that Captain Shipp did not have time to carefully consider the situation and coolly decide the best course to pursue. He was called upon in the night and told by the prosecuting attorney that he should go at once to the jail.

Certainly Captain Shipp cannot be convicted for contempt of this Court simply because, in the performance of his duties, he exercised bad judgment. He says himself that if he had the thing to do over again, he, perhaps, would know better what to do and would act differently, but at the time he acted on the spur of the moment and had gone to the jail for the purpose of seeing what the trouble was and to do what he could to protect the prisoner.

Captain Shipp denied, in his testimony, all the charges in the information with reference to a conspiracy with those engaged in the lynching.

He denied any intention to aid or abet, in any way, those engaged in the killing of Johnson. He denied that he anticipated or had reason to anticipate or expect a mob on the night of March nineteenth.

He insisted that he had the very greatest respect for this honorable Court and had done no act, and omitted no duty, from which a contrary conclusion could be drawn.

Captain Shipp has lived in Chattanooga since 1874. He was a Confederate soldier and has, for many years, been a member of the Confederate Veterans’ organization and is quartermaster general of the entire organization. He was on the staff of the late General John B. Gordon and the late General Stephen D. Lee. He has been a Mason for over forty years and a member of numerous other secret societies.

His splendid character is testified to by every witness whose testimony has been referred to in this brief. Old men and young men, political friends and political adversaries, ministers of all denominations, veterans of the Civil War who wore the blue and who wore the gray, men of all classes and all persuasions who have known Captain Shipp during his long life in Chattanooga, all, in one voice, say to this Court that he is a truthful, law-abiding, honorable gentleman.

Can this Court say that a man with such a character and such a record would suddenly, without any motive whatever, betray his trust, sacrifice the life of a prisoner in his keeping, become a perjurer and a murderer, in order to show his contempt and disregard for the orders of this, the highest and greatest court in the world?



Harmon spoke for nearly two hours and then returned to his seat. His summation was followed by brief arguments from attorneys representing the other defendants. The justices listened in silence, never once interrupting the attorneys during their statements.

For three weeks the individual justices reviewed more than two thousand pages of testimony from the hearing in Chattanooga, meeting during the third week of April to discuss their findings. While the justices were unanimous in their ruling that the Supreme Court did indeed have jurisdiction to oversee contempt charges against Shipp and the other defendants, they were sharply divided as to whether Shipp and the other defendants were responsible for the lynching of Ed Johnson.

A break came with the arrival of a telegram from Mississippi, telling of a lynch mob that had murdered a black man accused of killing a white woman. The leader of the mob was U.S. senator W. V. Sullivan, who said, “I led the mob which lynched Nelse Patton and I’m proud of it.” According to the telegram, no charges were being brought against any participant. The details of the lynching were enough to shift several members of the Court, creating the bare majority needed to render a ruling.

Chief Justice Fuller decided it would be best for him to write the majority opinion, given the controversial nature of the case. On Monday, May 24, 1909, the Court met in open session and announced that it had reached a final decision in the matter of United States v. Shipp. Chief Justice Fuller, with the eyes of the nation upon him, read aloud the highly anticipated decision.


It is apparent that a dangerous portion of the community was seized with the awful thirst for blood which only killing can quench, and that considerations of law and order were swept away in the overwhelming flood. The mob was, however, willing at the first attempt to accept prompt administration of the death penalty adjudged at a trial conducted according to judicial forms, in lieu of execution by lawless violence, but delay by appeal, or writ of error, or habeas corpus was not to be tolerated….

In this instance an appeal was granted by this Court, and proceedings specifically ordered to be stayed. The persons who hung and shot this man were so impatient for his blood that they utterly disregarded the act of Congress as well as the order of this Court.

The assertions that mob violence was not expected and that there was no occasion for providing more that the usual guard of one man for the jail in Chattanooga are quite unreasonable and inconsistent with statements made by Sheriff Shipp and his deputies, that they were looking for a mob on the next day. Officers and others were heard to say that they expected a mob would attempt to lynch Johnson on the twentieth. There does not seem to be any foundation for the belief that the mob would be considerate enough to wait for the twentieth.



Fuller took great care to emphasize Shipp’s own statement to the media following Johnson’s lynching.


“…I am frank to say that I did not attempt to hurt any of them, and would not have made such an attempt if I could…. The Supreme Court of the United States was responsible for this lynching…. In my opinion the act of the Supreme Court of the United States in not allowing the case to remain in our courts was the most unfortunate thing in the history of Tennessee…. The people of Hamilton County were willing to let the law take its course until it became known that the case would not probably be disposed of for four or five years by the Supreme Court of the United States. The people would not submit to this, and I do not wonder at it.”

[Shipp] evidently resented the necessary order of this Court as an alien intrusion, and declared that the Court was responsible for the lynching…. In other words, his view was that because this Court, in the discharge of its duty, entered the order which it did, that therefore the people of Hamilton County would not submit to its mandate, and hence the Court became responsible for the mob. He took the view expressed by several members of the mob on the afternoon of the nineteenth and before the lynching, when they said, referring to the Supreme Court, that “they had no business interfering with our business at all.” His reference to the “people” was significant, for he was a candidate for reelection and had been told that his saving the prisoner from the first attempt to mob him would cost him his place, and he had answered that he wished the mob had got him before he did.

It seems to us that to say that the sheriff and his deputies did not anticipate that the mob would attempt to lynch Johnson on the night of the nineteenth is to charge them with gross neglect of duty and with ignorance of conditions in a matter which vitally concerned them all as officers, and is directly contrary to their own testimony. It is absurd to contend that officers of the law who have been through the experiences these defendants had passed through two months prior to the actual lynching did not know that a lynching probably would be attempted on the nineteenth….

In view of this, Shipp’s failure to make the slightest preparation to resist the mob; the absence of all of the deputies, except Gibson, from the jail during the mob’s proceedings, occupying a period of some hours in the early evening, the action of Shipp in not resisting the mob and his failure to make any reasonable effort to save Johnson or identify the members of the mob, justify the inference of a disposition upon his part to render it easy for the mob to lynch Johnson, and to acquiesce in the lynching. After Shipp was informed that a mob was at the jail, and he could not do otherwise than go there, he did not and in fact at no time hindered the mob or caused it to be interfered with, or helped in the slightest degree to protect Johnson. And this in utter disregard of this Court’s mandate and in defiance of this Court’s orders….

Although Shipp was in the midst or near the members of the mob for about an hour when they were in the jail, he did not seek to obtain information so that he could identify any of them, and he testifies that he does not know any member of the mob.

Only one conclusion can be drawn from these facts, all of which are clearly established by the evidence—Shipp not only made the work of the mob easy, but in effect aided and abetted it….

In our opinion…this lamentable riot was the direct result of opposition to the administration of the law by this Court. It was not only in defiance of our mandate, but was understood to be such. The Supreme Court of the United States was called upon to abdicate its function and decline to enter such orders as the occasion, in its judgment, demanded, because of the danger of their defeat by an outbreak of lawless violence. It is plain that what created this mob and led to this lynching was the unwillingness of its members to submit to the delay required for the appeal. The intent to prevent that delay by defeating the hearing of the appeal necessarily follows from the defendants’ acts, and if the life of anyone in the custody of the law is at the mercy of a mob, the administration of justice becomes a mockery.



Sheriff Shipp, Deputy Gibson, Nick Nolan, Henry Padgett, William Mayes, and Luther Williams were found guilty of contempt. However, due to insufficient evidence, the charges against defendants Galloway, Justice, and Ward were dismissed.

Five months later, on November 15, the justices met again to sentence the defendants convicted in United States v. Shipp.


You, Joseph F. Shipp, Jeremiah Gibson, Luther Williams, Nick Nolan, Henry Padgett, and William Mayes, are before this Court on an attachment for contempt. You have been found guilty.

Sheriff Shipp, Luther Williams, and Nick Nolan are hereby sentenced to ninety days imprisonment. Jeremiah Gibson, Henry Padgett, and William Mayes are hereby sentenced to sixty days imprisonment. All sentences are to be served at the United States Jail in the District of Columbia.

This Court is adjourned.



With that, the landmark case of United States v. Shipp came to a close. The impact of the decision reverberated around the country. In 1909, the year of the decision, the number of lynchings in the United States dropped from 97 to 82, and the numbers would continue to steadily decline in the years to come. The number of lynching attempts prevented by local law enforcement officers was on the rise—police officers and sheriff’s deputies nationwide took the Shipp decision to heart. Their jobs as guardians of the accused were not to be taken lightly; if they neglected their duties, there would be consequences.

While the sentences for Shipp and his colleagues were short and the prisoners served their time in a private room shared only by the six of them with a view of the city and their own bathroom, the Supreme Court accomplished its mission—it sent a message to each individual in the United States: the rule of law is supreme and the sanctuary of the justice system must be adhered to.

Epilogue

Sheriff Joseph Shipp returned to Chattanooga on January 30, 1910 (he was released early for good behavior). Shipp was greeted by the cheers of more than ten thousand supporters and a band playing “Dixie.” It was a hero’s welcome. A monument was erected in his honor.

There was no welcome-home extravaganza for Noah Parden and Styles Hutchins. Neither attorney ever returned to Chattanooga. They had received word from friends and family that violence and death awaited them in Tennessee. The men headed north—lecturing and writing about the events surrounding the Johnson case. Both eventually settled in Oklahoma. Neither Parden nor Hutchins would ever practice law again.

Nevada Taylor never recovered, passing away on May 14, 1907, only twenty-three years old. According to local reports, “Death was ascribed to nervous prostration incidental to the crime committed under the very shadow of the historic Lookout Mountain.”

Ed Johnson was buried in 1906, his case forgotten for nearly a century. In the 1980s, LeRoy Phillips Jr., born, raised, and educated in Chattanooga, had been practicing law for nine years when, in the course of some legal research, he stumbled across the Johnson case. Intrigued and appalled, he became engrossed. The more time he invested in researching the tragic events, the more it haunted him. In 1988, he joined forces with journalist Mark Curriden to write a book detailing the history and impact of the Johnson case, Contempt of Court: The Turn-of-the-Century Lynching That Launched 100 Years of Federalism.

But writing the book wasn’t enough for LeRoy Phillips—he filed a state court petition to set aside the rape conviction of Ed Johnson on the grounds that the appeal was prevented by agents of the state: Sheriff Shipp and his deputies. The state of Tennessee offered no opposition. On February 25, 2000, the presiding judge in the Hamilton County Criminal Court—the very court in which Johnson was convicted ninety-four years earlier—overturned the conviction of Ed Johnson.

Along the eastern slope of Chattanooga’s historic Missionary Ridge lies a small cemetery. A rusty sign identifies the site as Pleasant Garden, a “resting place for Negroes.” Neglected for decades, Pleasant Garden is a mess of overgrowth and sunken graves. Amid the disarray, an unassuming tombstone bears the faded inscription:


God Bless you all. I AM A Innocent Man.

ED JOHNSON

BORN 1882

DIED MARCH 19, 1906
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