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For my mother and my sisters, who seem to know exactly when to be unstoppable.







Introduction

The Forgotten Mothers of the Constitution


1. Equality of rights under the law shall not be denied or abridged by the United States or by any State on account of sex.

2. Congress shall have the power to enforce, by appropriate legislation, the provisions of this Article.

3. This Amendment shall take effect two years after the date of ratification.

—Equal Rights Amendment to the US Constitution



THE YEAR 2020 MARKS THE 100th anniversary of the passage of the Nineteenth Amendment, guaranteeing women’s constitutional right to vote. But how far have we really come?

After the adoption and ratification of the Nineteenth Amendment, a bold group of women proposed the Equal Rights Amendment (ERA). Women have been fighting for the ERA for almost a century, believing that the Constitution should recognize their equal rights, not only as voters, but as full persons and citizens. It took Congress almost forty-nine years to adopt it in 1972. The fight for ratification in the states took another forty-eight years, culminating in Virginia’s historic ratification in January 2020. Virginia was the crucial thirty-eighth state needed to add sex equality to the US Constitution.

Why have women persisted to ratify the ERA? Why did it take so long? Is it too late to add the ERA to the Constitution? And what could it do for women?

We the Women answers these questions. It tells the stories of the women who made the ERA—its “founding mothers”—and the women who would benefit most from the ERA—the mothers of the next generation of Americans who have long navigated women’s changing roles in American society. Their efforts to establish women’s constitutional right to equality have been disrupted and delayed along the way. Their ordeals are largely forgotten. But women have not given up on constitutional change.

Most constitutions around the world declare equality between women and men. But the US Constitution has struggled with its commitment to sex equality. Efforts to add sex equality to the US Constitution, beginning with women’s right to vote, have been fraught with controversy and resistance. After a battle that lasted decades, American women achieved the constitutional right to vote when the Nineteenth Amendment was ratified in 1920. Newly armed with votes, a suffragist vanguard introduced an idea that seemed revolutionary in 1923—that women should have rights fully equal to those enjoyed by men. But the revolution became an evolution, persisting across generations, still unfinished.

Even with all the ratifications completed, a cloud of uncertainty hangs over the ERA because Congress set up time limits on ratification that expired in 1982. With only thirty-five states having ratified it by that deadline, three states short of the thirty-eight needed, the ERA was declared a failure and forgotten for a generation. But it made a surprising comeback in 2017, as the Women’s March gave Nevada the momentum to ratify the amendment. The #MeToo movement moved Illinois legislators to ratify the ERA in May 2018. Then the “Pink Wave” got a record number of women elected to Congress later that year, resulting in 23.7 percent of Congress being female. That wave spread to Virginia, as more women were elected to the Virginia legislature in November 2019 than ever before. Women, now occupying leadership positions in the Virginia General Assembly, led their state to finally deliver the thirty-eighth ratification, after decades of failed attempts. But opponents—including the Trump Administration—have tried to stop the ERA by saying that it’s just too late.

We the Women journeys across a century of women marching, protesting, testifying, resisting, arguing, litigating, and persisting to establish their constitutional rights. It gives voice to their constitutional claims. If and when the ERA is added to the Constitution, our Constitution will officially have founding mothers as well as founding fathers. The ERA will be the only piece of our nation’s fundamental law that was written by women after suffrage, adopted by women leading the way in Congress, given meaning by women lawyers and judges, and ratified by women lawmakers in state legislatures of the twenty-first century. Opponents and onlookers have tried to stop these women at every turn. They made the ERA controversial by saying that it would be bad for mothers.

It is time to bury that myth as the ERA comes back to life.

Women are marching forward with a stronger, better vision of a twenty-first century ERA. The ERA matters, not only because of what it will do as law, but because of who is making it matter, and how they seek to improve democracy by making it law. American women have been challenging male abuses of power and changing the Constitution to make it respond to women’s needs. They are overcoming the barriers built by legal precedents and political machines. The ERA is paving new legislative paths to women’s empowerment—especially for mothers and mothers-to-be, whose needs have been left behind by the progress of gender equality.

The ongoing struggle for constitutional change seeks to address the gender inequalities that remain in the twenty-first century despite the major gains of the twentieth. The ERA returned to the political hopper on the heels of the Women’s March and continued to gain support because of the #MeToo movement. From unequal pay to unequal power, women remain unequal because of their traditional role in childbearing and childrearing. Women are paid less than men, are more likely to lose their jobs when they have children, are targets of sexual abuse, and are less likely to hold positions of power because they are—or might become—mothers. We the Women shows how women made and remade the ERA over the generations as a response to the disadvantaging effects of motherhood. The next frontier of equal rights must remember its heroic mothers—the mothers of the Constitution and the mothers of the kids next door—who are often forgotten.

Virginia’s ratification gave rise to an unprecedented situation in American constitutional history. For the first time, a constitutional amendment that has cleared both hurdles required by Article V of the Constitution—adoption by two-thirds of Congress and ratification by three-fourths of the states—was not officially added to the Constitution because of a congressionally imposed deadline. Congress has the power to lift this deadline. After the multigenerational struggle of the women who wrote, adopted, and ratified the Equal Rights Amendment, opponents’ reliance on a deadline to abort these efforts is part of the problem that the ERA seeks to solve: the failure to respect women’s work equally to that of men.

Part One, “Origins,” explores how the Equal Rights Amendment began. Why did some women demand equal rights and why did others object? It introduces the women who launched the women’s rights movement in America and then pursued a constitutional amendment to guarantee women’s suffrage. From the pioneers at Seneca Falls in 1848 to the suffragists who testified before Congress for decades before the suffrage amendment was adopted and sent to the states for ratification, these brave women always saw their right to vote as only one of many rights that ought to be equal. After winning suffrage, some of these women introduced another constitutional amendment—the Equal Rights Amendment—to pursue this goal. Meanwhile, some suffragists focused on social reforms to improve the lives of mothers and their children and questioned the benefits of an ERA. Their intent was not to stop the fight for equal rights, but to postpone a constitutional amendment until a moment when American judges were ready to cooperate. Part One explains the thinking of the Pioneers, the Instigators, and the Reformers of the ERA.

Part Two, “Contestations,” answers the questions of why and how women fought for the ERA in Congress in the 1970s. It focuses on the women who turned the tide for the ERA, making it a serious prospect for the nation. After World War II, the reformers who advocated for working mothers began to warm up to the idea of an ERA, especially key women of color who saw women’s rights through the broader lenses of international cooperation and racial justice. Then, building on the civil rights movement, the first women of color elected to Congress advocated fiercely for the ERA and persuaded many bipartisan allies to fight the few congressmen who opposed the ERA. Nonetheless, this small minority of ERA opponents in Congress—including a known segregationist—convinced conservative women to crusade against ratification in a few battleground states. The STOP-ERA movement took off, warning that the ERA would destroy American motherhood. The ratification process stalled for forty years. Part Two tells the stories of the Globalizers, the Framers, the Mothers, and the Breadmakers.

Part Three, “Transformations,” addresses the questions of what the ERA could do for women, and why it should never be too late to ratify it. It turns to the women lawyers who used the ERA to change the constitutional landscape they already inhabited. Women lawyers and judges imported the ERA’s goals into their applications of the Fourteenth Amendment’s Equal Protection Clause. These successes began to create the impression that the ERA was no longer needed. But the Fourteenth Amendment did not stretch far enough to address discrimination against pregnant women and mothers. The quest for ratification also exposed the undemocratic processes in state legislatures dominated by men. So women in Congress kept the ERA alive by extending the ratification deadline, resisting their colleagues’ insistence that the game was over. Part Three explains the strategies and arguments of the Change Agents and the Game Changers.

Part Four, “Persistence,” articulates the twenty-first century meaning of the ERA, through the women who gave it new life since 2017. With women elected to office in record numbers, state legislatures kept ratifying the ERA, even though opponents told them it was no longer necessary and also too late. In Nevada, Illinois, and Virginia, these women lawmakers saw the ERA as a new beginning to meet women’s needs. The political and moral momentum of the ERA helped them introduce ambitious legislation to implement real equality for women. They saw their work not as revolutionary, but as continuing the work begun by the founding fathers—and mothers—who came before them. They tackled unequal pay, violence against women, unequal motherhood, and reproductive injustice. Part Four reveals the tribulations and triumphs of the Resurrectors, the Rectifiers, and the History Makers.

The ERA can improve women’s lives in the twenty-first century, once it overcomes the remaining obstacles to its completion. We the Women excavates the ERA’s past to guide its future.






PART I

ORIGINS







1

The Pioneers

REMEMBER THE LADIES.

That’s what Abigail Adams wrote to her husband, John Adams, in a letter admonishing him during his trip to Philadelphia in the spring of 1776. John Adams went on to become the second president of the United States, and he was one of the fifty-six men attending the Second Continental Congress, a convening that would produce the Declaration of Independence, with his signature on it. Abigail knew that those men—colonists like her husband—were growing increasingly resentful of the king of England, whose laws denied them voice and representation. She understood that there would soon be a new constitution for a new nation. For this new code of laws, she wrote, “Do not put such unlimited power in the hands of the husbands.” She channeled the revolutionary fervor that gripped her husband and the men who were about to declare this nation’s independence from the tyranny of the king. “Remember, all men would be tyrants if they could,” she warned. “If particular care and attention is not paid to the ladies, we are determined to foment a rebellion, and will not hold ourselves bound by any laws in which we have no voice or representation.”1


We know what happened on July 4, 1776. The Declaration of Independence was signed by John Adams and fifty-five of his compatriots—the Founding Fathers of the United States of America. Its most famous line is still recited by children in civics classrooms across America over two centuries later: “We hold these truths to be self-evident, that all men are created equal.”

The Founding Fathers did not remember the ladies.

When the new Constitution of the United States was adopted in 1789, it began:


We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.



Were “We the Women” included in “We the People”? In 1789, the Constitution was signed by thirty-nine men. The word “he” appeared twice, to refer to a representative elected to Congress and then to refer to the president. The word “she” never appeared. And the Founding Fathers made the Constitution very hard to change. Amendments required two-thirds of both houses of Congress and three-fourths of the states. The Constitution made the slave trade unamendable until 1808. The Founding Fathers made a Constitution that could not change unless an overwhelming consensus supported it—that is, an overwhelming consensus of those who could vote. Slaves could not vote, and the Constitution protected the slave trade, counting an enslaved African American as only three-fifths of a person. The Constitution did not mention women.

Or did it? The preamble said that “We the People” would secure the blessings of liberty to “our Posterity.” Surely women would have to be involved to make these future generations of “We the People.”2 But the laws in place at that moment did not give women any rights. Women couldn’t vote, or own property, or enter into contracts, or sue, or refuse to have sex with their husbands. Mothers did not have legal authority over their own children—only fathers were legal guardians. The legal system assumed that women would reproduce, and that they did not need rights because their husbands’ rights would cover them.3

And the ladies fomented a rebellion.

Their rebellion was not a revolutionary war. Without guns or rights, it took the women a while. But the rebellion spanned across generations and made changes to American society that were even more revolutionary than the shift from king to Constitution. Changes that would make it possible, centuries later, for revolution-minded women like Abigail Adams to be in the Congress making the laws, rather than staying home with the children, raising our posterity for the blessings of liberty, while writing letters that could be forgotten.

A first major step of that rebellion was the Declaration of Sentiments, proclaimed in 1848 at the first Women’s Rights Convention at Seneca Falls. Abigail Adams had been dead for thirty years by then. The Women’s Rights Convention was the brainchild of Elizabeth Cady Stanton and Lucretia Mott, who had met at the World Antislavery Convention a few years before. Because they were women, they were excluded from participation in the proceedings of the abolitionist convention. So they began to organize together for women’s rights.4

Elizabeth Cady Stanton was the daughter of a judge and the wife of a lawyer. Surrounded by legal minds, she developed one of her own and concluded that the laws would need to be rewritten to improve women’s lives.5 She started by rewriting the Declaration of Independence. Just as the Declaration had denounced the tyranny of England over the American colonies, her Declaration of Sentiments denounced the tyranny of man over woman. “We hold these truths to be self-evident: that all men and women are created equal,” it declared. The Declaration of Sentiments presented a list of grievances about the law’s exclusion of women from rights, such as the right to vote, the right to own property, the right to work, the right to be educated, and the right to raise one’s own children. Sixty-eight women signed the Declaration of Sentiments at Seneca Falls on July 19, 1848. Thirty-two men signed, too.6

For Lucretia Mott, an equal partnership with men was important to the future of women’s rights. Mott believed that beyond voting and rewriting the laws, women needed to be equal participants alongside men in all other aspects of society. She had grown up near Cape Cod, where women like her mother ran the stores while the men were out at sea.7 Such equal participation by women in trade and commerce sustained the town’s whaling economy. Lucretia Mott had equality in her bones—and by the age of twenty-eight, she became an ordained minister in the Quaker faith, one of the few that ordained women. After signing the Declaration of Sentiments, Lucretia Mott offered an additional resolution that was adopted by the convention’s attendees, “for the securing to woman an equal participation with men in the various trades, professions, and commerce.” The Lucretia Mott resolution at Seneca Falls was the seed that germinated, seventy-five years later, into the Equal Rights Amendment to the US Constitution.

More immediately, the convention at Seneca Falls launched the women’s suffrage movement, which culminated in the ratification of the Nineteenth Amendment to the US Constitution in 1920. It took over seventy years following Seneca Falls to secure women’s constitutional right to vote.8 The goal of full equality of rights in other areas of life—property, work, education, and family—also born at Seneca Falls, was not even proposed as a constitutional amendment until after the success of suffrage in 1920. The Equal Rights Amendment then took almost a hundred additional years— until 2020—to get adopted and ratified by a sufficient number of states. The rebellions that Abigail Adams predicted took several generations of women to foment.

Lucretia Mott and Elizabeth Cady Stanton did not stop after Seneca Falls. They kept organizing, but Elizabeth Cady Stanton missed the 1850 Women’s Rights Convention because she was pregnant. In 1851, Elizabeth Cady Stanton met Susan B. Anthony. While Elizabeth Cady Stanton was the intellectual—thinking and writing while raising small children at home—Susan B. Anthony was the activist. Susan B. Anthony chose not to marry or have children, devoting her time to organizing and traveling across the country to give speeches for women’s equal rights.9 They thought that women had a shot at legal equality when the Constitution was being amended after the Civil War. Ratified in 1868, the Fourteenth Amendment to the Constitution guaranteed “equal protection of the laws” to all “persons.” But just as the Founding Fathers used the word “he” to refer to representatives in Congress and to presidents in 1789, the Fourteenth Amendment’s drafters inserted the word “male” into the US Constitution for the first time, to describe the citizens who were entitled to vote. The words “he” and “male” remain in the text of the Constitution to this day—they have never been removed or replaced.10

If there was any uncertainty as to whether the Fourteenth Amendment made women equal in rights to men, the Supreme Court cleared things up in 1873 by saying “No.” The Supreme Court upheld the state of Illinois’s decision to deny Myra Bradwell a license to practice law on the grounds that she was a married woman.11 Mrs. Bradwell had studied law and passed the bar exam, and had hoped that the Fourteenth Amendment would prevent Illinois from excluding her from the legal profession. The Supreme Court said that admission to the bar of a state was not a privilege or immunity of citizenship protected by the Fourteenth Amendment.

One justice wrote the concurring opinion that reveals what those men on the Supreme Court were thinking: “Man is, or should be, woman’s protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life.”12 They were also worried about what would happen to family life in the home if women had the same rights as men. “The constitution of the family organization, which is founded in the divine ordinance, as well as in the nature of things, indicates the domestic sphere which properly belongs to the domain and functions of womanhood.”13 For nearly one hundred years, the Supreme Court continued to say that the Fourteenth Amendment allowed discrimination against women.

The constitutional amendment guaranteeing women the right to vote was first introduced in Congress in 1878, thirty years after Seneca Falls. By then, Elizabeth Cady Stanton’s seven children had grown to adulthood, so she was more available to travel to give suffrage speeches. Testifying at Congress’s first hearing on the constitutional amendment for women’s suffrage, Stanton scrutinized the Constitution’s preamble, just as she had done with the Declaration of Independence thirty years before. “We the people,” she began, reading another sentence that generations of American children recite in their classrooms year after year. Then Cady Stanton asked, “Does anyone pretend to say that men alone constitute races and peoples? When we say parents, do we not mean mothers as well as fathers? When we say children, do we not mean girls as well as boys? When we say people, do we not mean women as well as men?”14 Many laws in place at the time answered “No.” The grievances in the Declaration of Sentiments, which she had written as a young woman, remained unresolved.

In 1880, Susan B. Anthony testified before Congress at another hearing on the suffrage amendment. She pointed out that women had been asking men for “equality of rights” for “the other half of the people” for thirty years.15 A generation had gone by since Seneca Falls. During those years, she had tried to get women included in the Fourteenth Amendment, without success. When the Fifteenth Amendment established the right of citizens to vote regardless of race, she opposed it because it did not include women.16 Then, she showed up to the polls and voted anyway, and was arrested and fined.17 She wanted to believe that the Constitution’s promise of freedom provided “me and all women the enjoyment of perfect equality of rights everywhere under the shadow of the American flag,” but thirty years of experience had proven her wrong. That’s why it was time to “make more Constitution.”18


Lucretia Mott died later that year. By the time the suffrage amendment was adopted by Congress and ratified in 1920, Susan B. Anthony and Elizabeth Cady Stanton were also gone. If Susan B. Anthony had lived fourteen more years, she would have turned 100 when the Susan B. Anthony Amendment—as the suffrage amendment was called—became law.

Why did it take so long?

Women got the right to vote by persuading men to give it to them. It took time for men to agree to share their power. Like the revolutionary men who declared our nation’s independence from Britain in 1776, American women rejected “taxation without representation.” But instead of resorting to a violent war against the tyrannous regime, women resisted male tyranny by playing by the rules of peaceful change, namely Article V of the Constitution, which lays out the rule for constitutional amendments. Following Article V meant persuading two-thirds of both houses of Congress—elected mostly by men, since women could only vote in fifteen states by 1919 (which was why they wanted a constitutional amendment)— and three-fourths of state legislatures—also elected mostly by men, for the same reason.

It was an uphill battle. The suffrage amendment was introduced many times in Congress for several decades before it was finally adopted by two-thirds of both houses of Congress. Although the Senate Committee on Privileges and Elections held a hearing on the proposed suffrage amendment in 1878, it was not brought to a vote. The Senate formed a Woman Suffrage Committee in 1882, and more hearings ensued for over thirty years.

From 1887 to 1919, the full Senate debated and voted on the suffrage amendment five times before it garnered the two-thirds majority required by Article V. In all but one instance, the suffrage amendment got a majority of the men voting, but less than two-thirds. In the last two attempts before its successful adoption on June 4, 1919, the suffrage amendment fell two votes short of two-thirds on October 1, 1918, and one vote short on February 10, 1919.19


It was not easy for women to get the right to vote without the right to vote.

In the House, the proposed suffrage amendment faced other barriers. Then, as now, the Judiciary Committee held the power to decide whether any constitutional proposal gets considered. The Judiciary Committee was hostile to women’s suffrage, so the chances of getting the bill out of that committee to the floor of the House for a vote were slim. John E. Raker, a pro-suffrage congressman from California, proposed the creation of a new committee on Woman Suffrage. Only then could the suffrage bill get out of committee and be heard by more elected representatives. A leading voice that made this maneuver possible was that of Congresswoman Jeannette Rankin, the first woman ever elected to Congress. She was elected from Montana, where women could vote under state law since 1914, largely owing to her efforts as a suffragist. Once the Woman Suffrage Committee was formed by a majority vote of the House of Representatives, it opened the first week of 1918 with hearings on the suffrage amendment.20

But there were no women in the United States Congress in 1919 when it adopted the Nineteenth Amendment. Jeannette Rankin was the only congresswoman who ever voted on the constitutional amendment for women’s suffrage, but her vote was cast in the House in the year that the suffrage amendment fell one vote short in the Senate. In 1919, the year that the Nineteenth Amendment finally won two-thirds of both the House and the Senate, Jeannette Rankin had lost her seat in the House while making an unsuccessful bid for the Senate. So it was an all-male Congress that took that necessary step for the Nineteenth Amendment.

That necessary step happened because a new generation of women continued the work started by Lucretia Mott, Elizabeth Cady Stanton, and Susan B. Anthony. Carrie Chapman Catt succeeded Susan B. Anthony as president of the National American Women’s Suffrage Association. Catt was a great political strategist who got involved in both state and international women’s suffrage movements. Not all suffragists supported America’s entry into World War I, but Catt did.21


The two-thirds vote in each house of Congress came within reach because of World War I. In January 1918, Catt testified before the House Committee on Woman Suffrage, pressing the same argument that Elizabeth Cady Stanton had made forty years earlier. “We women utterly refuse to recognize that the men of this country are the people of this country,” she declared. “Men and women together are people. And when a question is submitted to men alone, it may be constitutionally and legally adopted, but it is not adopted by a democratic process.”22 The argument was the same, but World War I gave it a new significance. Women’s suffrage was not only about women; it was about the future of modern American democracy. The nation was fighting to make the world safe for democracy. What credibility would it have if it continued to deny the vote to half its citizens? With the men fighting in the front lines abroad, the war required women to do some of men’s work in industry on the home front. Suffragists argued that if the government needed women’s contributions to win the war, women would need to win the vote to contribute to government, if it was still a democracy.

The devastation caused by World War I transformed the stakes of women’s suffrage. Anna Howard Shaw, a suffrage leader who was mentored by Susan B. Anthony at the turn of the century, told Congress in 1918 that once the war was over, “many women of this country will be both father and mother to fatherless children, and these women and their children will have no representatives in this Government, unless they are represented through the mothers who have given everything that the Government might be saved and democracy might be secured.”23 Shaw, like Susan B. Anthony, did not live to witness the success of her efforts. At the age of seventy-two, in the summer of 1919, the punishing schedule of travel for suffrage speeches was too much; she developed a fatal case of pneumonia just as Congress sent the Nineteenth Amendment to the states for ratification.

Nevertheless, Shaw drew attention to one of the most compelling arguments for women’s rights: support for mothers. The Nineteenth Amendment owes its ratification to the persuasive force of motherhood. After fiercely contested battles in many states, the Nineteenth Amendment was finally ratified in August 1920 because Tennessee delivered the final ratification needed to make three-fourths of the states. Opponents of suffrage in the Tennessee House of Representatives had postponed consideration of the ratification bill many times before it finally went up for a floor vote. On the floor, the ratification of the suffrage amendment in Tennessee came down to one vote.

That vote was for a mother. Harry Burn, the youngest person ever elected to the Tennessee legislature at the age of twenty-four, betrayed his anti-suffrage allies at the last minute and voted for suffrage. His mother had written him a letter saying, “I have been watching to see how you stood, but have noticed nothing yet. Don’t forget to be a good boy and help Mrs. Catt put ‘Rat’ in Ratification!”24 When it came down to it, Harry Burn said “aye” to votes for women.

As for Mrs. Catt, the journey to the “Rat” in Ratification had to overcome major obstacles. One of them was a poison pill that she vehemently rejected: a proposal to put a seven-year time limit on the ratification of the suffrage amendment. The idea came from the Eighteenth Amendment, prohibiting the manufacture and sale of alcoholic beverages throughout the United States, which had just been adopted and sent to the states for ratification in 1917. Prohibition was the first amendment in our Constitution’s history that had a seven-year deadline on ratification. Opponents of suffrage tried to put the same time limit on the suffrage amendment.

Picking up on the highly contested debates over the Prohibition amendment, Catt testified in Congress that the seven-year time limit was unconstitutional and therefore rejected its validity for the suffrage amendment. It was “two amendments bound up in one” and not acceptable.25 Catt compared the American amendment process to the constitutional change unfolding in other countries. The suffrage struggle had been going on throughout the world for fifty years, with some countries coming out ahead of the United States because “our country seems more averse to changing its Constitution than many regarded as more conservative.”26

Catt was referring to the cumbersome requirements of amending the Constitution in accordance with Article V. She believed that a ratification deadline would be unconstitutional, because deadlines put further barriers on constitutional change than those already cumbersome barriers explicitly stipulated by Article V. A deadline was “two amendments in one” because it altered the amendment procedure required by Article V. A deadline would make the Constitution even harder to change than it already was, rendering it impossible for those excluded from equal rights to seek inclusion.

Although the ratification time limit had prevailed with regard to the Prohibition amendment, it did not prevail when proposed with regard to suffrage the very next month. On January 10, 1918, within a week of Catt’s remarks about the seven-year time limit in the House committee hearing, the suffrage amendment was debated on the House floor. A suffrage opponent proposed that the exact same deadline language from the Prohibition Amendment be copied into the suffrage amendment. He made clear that, with or without the deadline, he would not be voting for women’s suffrage.27

But Congressman Burton French of Idaho—a state where women had been voting since 1896—objected to putting a deadline on women’s suffrage. “[I]t may prolong the fight looking to the granting of suffrage,” he warned. Some state legislatures had arcane rules that could slow down their efforts to ratify women’s suffrage.28 Many states imposed waiting requirements on failed ratifications of constitutional amendments. If a ratification vote on a federal constitutional amendment failed once, some states had rules that prevented those amendments from being reintroduced for a ratification vote for several years thereafter.29 Many states also had constitutional provisions excluding women from the right to vote. With women not voting, and with mandatory waiting periods for the reintroduction of ratification bills, the poisonous potential of a seven-year deadline on women’s suffrage was clear.


Such a poisonous deadline was not added to the Nineteenth Amendment. Many of the congressmen who voted for the deadline then voted against the women’s suffrage amendment a few moments later. Proposing the deadline was just another attempt to stop women from voting. Nonetheless, the House adopted the Nineteenth Amendment by a vote of 274–136 that day. Because the Senate vote in 1918 fell two votes short of the two-thirds majority required by Article V, the Nineteenth Amendment did not go to the states for ratification that year. However, the issue of whether to impose a ratification deadline was rejected and settled in 1918. Although the deadline was raised on the House floor in May 1919 before the House adopted the suffrage amendment again, there was no debate and it was rejected without comment.

The Senate finally adopted the Nineteenth Amendment on June 4, 1919, and sent it to the states for ratification. If Tennessee legislator Harry Burn had disregarded his mother’s advice in August 1920, it is possible that the Nineteenth Amendment would have stalled for another generation. And that would bring us back to Abigail Adams’s warning with which we began: Women forgotten by the law will foment a rebellion until they get voice and representation in lawmaking. Even if it takes generations. After suffrage was won, Carrie Chapman Catt wrote, “It was a continuous, seemingly endless, chain of activity. Young suffragists who helped forge the last links of that chain were not born when it began. Old suffragists who forged the first links were dead when it ended.”30 By the time women’s suffrage was secured in the United States, twenty-six other countries had achieved it already.

With Tennessee’s ratification of the Nineteenth Amendment in 1920, women won the right to vote at last. But this victory did not end the fight for women’s constitutional rights.






2

The Instigators

ON AUGUST 18, 1920, TENNESSEE became the final state needed to ratify the Nineteenth Amendment, giving every American woman the right to vote. That day, Alice Paul unfurled a celebratory flag with thirty-six stars, one for each ratified state, from the balcony of the National Woman’s Party headquarters in Washington, DC.

Alice Paul founded the National Woman’s Party—the organization that introduced parades, protests, prison time, hunger strikes, and confrontations with the president to the quest for women’s suffrage. Schooled in the militant tactics of the British suffragettes, Alice Paul and her allies got impatient with the older generation of suffragists like Carrie Chapman Catt, who had inherited the National American Woman’s Suffrage Association from Susan B. Anthony. They had been struggling for women’s right to vote for generations. Alice Paul did not want to wait any longer. She masterminded the attention-grabbing suffrage parade on the eve of Woodrow Wilson’s inauguration in 1913, down to the detail of selecting the strikingly beautiful suffragist lawyer Inez Milholland to lead the procession on a white horse. Then, she started her own party to organize the “Silent Sentinels”—suffrage activists who silently picketed the White House all day, six days a week, in 1917. These protests led to the arrests of suffragists for obstructing traffic. Alice Paul went to jail herself and went on a hunger strike for the suffrage cause. Her extreme tactics and single-minded focus brought a dramatic sense of urgency to the push for the Nineteenth Amendment.1

As each state ratified the amendment, Alice Paul sewed a star onto the National Woman’s Party flag herself. For a woman who endured force feedings for suffrage, Tennessee’s thirty-sixth ratification star marked a victory at the end of a hard-won fight that was personal as well as political. In a photo of Alice Paul, seated and staring intensely at the star that she is sewing on the party’s flag, suffragist lawyer and co-conspirator Crystal Eastman is watching Alice Paul with a smile, standing to her left, head moving forward.2

“Now at last we can begin,” Crystal Eastman wrote, shortly after the Nineteenth Amendment was ratified.3 Crystal Eastman and Alice Paul began writing the Equal Rights Amendment to the US Constitution after the Nineteenth Amendment took effect.4 Eastman was part of the Feminist Alliance,5 a Greenwich Village group that instigated the proto-Equal Rights Amendment in 1914. The Feminist Alliance wrote a letter to President Woodrow Wilson urging a constitutional amendment to prohibit sex discrimination in all civil and political rights,6 even before the suffrage amendment was adopted. In 1920, armed with the constitutional right to vote, women could now pursue what they were really after: freedom.

Crystal Eastman was a brilliant graduate of NYU Law School— second in the class of 1907—during an era when very few women became lawyers. Complementing Alice Paul’s relentless drive to pursue a goal and get things done, Crystal Eastman brought intellectual depth, the experience of lawyering in the industrial workplace, and the personal juggle of marriage and motherhood to the post-suffrage women’s rights agenda. The year that women got the vote, Eastman helped found the National Civil Liberties Bureau, an organization that defended a broad range of constitutional rights and later became the American Civil Liberties Union (ACLU).7 With Crystal Eastman’s imprint as a drafter, the ERA was part of a comprehensive revolutionary vision of real freedom for women.

For Eastman, the next steps for women after suffrage would be choice in occupation and economic independence. How would they achieve them? By breaking down all remaining barriers, actual and legal, to women’s full participation in various professions. “It must be womanly as well as manly to earn your own living, to stand on your own feet,” Eastman explained. And this was not going to happen simply by opening up these professions to women. Men would have to change, too: “And it must be manly as well as womanly to know how to cook and sew and clean and take care of yourself in the ordinary exigencies of life.”8

The Equal Rights Amendment, like the suffrage amendment, was a necessary component of this broader equality agenda. Crystal Eastman explained in 1924 in The New Republic that the ERA would accomplish three things. First, it would sweep away any common-law precedents that made women dependent on and inferior to men. Second, it would be a bill of rights against sex discrimination; for instance, a woman teacher would have the right not to be fired from her job upon marriage. Third, it would mean that industrial legislation could not treat women workers as children or minors. Eastman clarified that “[g]enuinely protective legislation would probably be extended to include men and thus all element of tyranny removed from it.”9 Many states enforced laws preventing women from performing certain jobs, serving on juries, owning their own earnings, or exercising equal parental authority over their own children. The Equal Rights Amendment would establish women’s status as equal citizens. It would permanently inscribe that status into the Constitution.

World War I made women’s increased participation in the economy necessary. As Anna Howard Shaw predicted in her testimony about suffrage, the war produced thousands of widows who were left to scramble for a living, having to take up the dual roles of father and mother to their children overnight. In addition to the ERA, Crystal Eastman identified four major components of women’s pursuit of freedom after suffrage: (1) equal pay; (2) an equal education of boys and girls toward liberation from traditional gender roles; (3) voluntary motherhood, including access to birth control; and (4) a “motherhood endowment”—in other words, paid maternity leave.

Seventy-five years after the women at Seneca Falls declared that “all men and women are created equal,” the Equal Rights Amendment was first introduced in Congress in December 1923 by Representative Daniel R. Anthony Jr., who happened to be Susan B. Anthony’s nephew. The proposed constitutional amendment read, “Men and women shall have equal rights throughout the United States and every place subject to its jurisdiction. Congress shall have the power to enforce this article by appropriate legislation.”10 Just as the suffrage amendment was known as the “Susan B. Anthony Amendment” to honor her legacy, the Equal Rights Amendment was called the “Lucretia Mott Amendment” to take up Lucretia Mott’s resolution at Seneca Falls in 1848. That resolution sought to make women equal participants with men in “the trades, professions, and commerce.”

In Congress, the first hearings on the ERA were held by the House Judiciary Committee in 1925. Crystal Eastman’s ideas made their way into the testimony of Mary Murray, a war widow and mother of five who had become a transit worker. “We working women, because we are mothers, potential and actual, say it makes it all the more imperative we be free to have the same chance as men to earn a good wage, to give opportunity to our children to get food, a good education, and a good environment.”11 A constitutional amendment would get rid of all the laws that held working mothers back from the work and resources they needed to support and raise their children.

But by the time the ERA was being heard in Congress, Crystal Eastman was living in England. She was married to an Englishman. Under federal law at the time, a female citizen would lose her US citizenship upon marrying a foreigner, even though a male citizen retained his US citizenship if he married a foreigner. Crystal Eastman moved to London to join her husband, along with their six-year-old son and one-year-old daughter, in 1922.12 Days later, Congress changed the Citizenship and Nationality Law to enable women who married foreigners to retain their citizenship, just like men who married foreigners.13 But there remained many other laws that discriminated against women and hindered them from living as equal citizens. By 1923, Alice Paul and the National Woman’s Party made the Equal Rights Amendment their single-minded focus. It was a blanket solution to all these discriminations.

With Crystal Eastman overseas, Burnita Matthews provided the legal brains behind the ERA in Congress, testifying on behalf of the National Woman’s Party at nearly all the hearings of the 1920s and early 1930s. Matthews later became the first woman appointed to a federal district court judgeship, in 1949.14 Matthews was from Mississippi and had spent her childhood accompanying her father to the local court, where he was the clerk. Her father sent her brother to law school, while sending her to music school so that she could make a living as a piano teacher.15 When World War I sent men into combat, she took the opportunity to look for a civil service job in Washington, DC.16 There, she enrolled in law school and picketed the White House for women’s suffrage with Alice Paul. She joined the National Woman’s Party and eventually became its chief lawyer.

In the 1925 ERA hearings, Burnita Matthews questioned the idea that fathers should have greater parental rights than mothers over their children because fathers supported the children economically. Matthews said that “the mother’s service to the child is worth just as much as the support of the father.” Matthews was talking about the service mothers provided—uncompensated—in raising children within the family. And she pointed out the hypocrisy of a system that did not recognize that service, but nonetheless held women liable for child support. That was the law in many states at the time. Furthermore, in some states, married women did not own the money they earned if they worked for pay. The law made those earnings the husband’s property. An ERA would entitle women to own their own earnings, and this would enable a mother to care for her own children if she could spend her own earnings as she saw fit.17

In the 1920s congressional hearings, the National Woman’s Party pointed to the worldwide spread of constitutional sex equality, as evidenced by European constitutions, as an argument for the Equal Rights Amendment. Equal rights for women were in seven new constitutions adopted after World War I.18 This point was made several times in congressional hearings throughout the 1920s and 1930s, supported by a leaflet citing the constitutions of Germany, Lithuania, Estonia, and Austria.19

The National Woman’s Party sought an ERA to ensure that women would not be excluded from the good jobs and schools that were essential to their livelihood. They also wanted the ERA to give mothers the same authority over their own children as fathers. But the question arose as to whether the ERA would require law to treat men and women the same in all situations. What about laws that guaranteed minimum wages for women, or required safe working conditions tailored to their capacity to bear children? Women who worked in factories, often because they were poor and needed the income, relied on these laws to protect their means of survival. A “blanket” amendment by definition would cover everything, wouldn’t it?

With Crystal Eastman away in England, the National Woman’s Party struggled with the question of whether the ERA would strike down industrial legislation that protected women workers from unhealthy working conditions or exploitation.20 Many states had laws that required hours, conditions, and minimum wages for work that applied only to women workers. In New York, for instance, a 1912 law limited women’s hours in factories to nine a day and fifty a week. In 1913, a new law in New York prohibited women from working at night. These laws grew out of massive strikes protesting overwork and unsafe working conditions. In New York, 146 women workers died in the Triangle Shirtwaist Factory fire of 1911, where unsafe working conditions led to a fire while overworked women workers were locked into the building by the employer, thus prevented from easily evacuating once the fire began.21 By 1917, at least twenty states had laws imposing a maximum number of hours of work that employers could require of women workers. Several states also required employers to pay minimum wages to women, set by the state’s minimum wage commission.22

These laws covered women only, because the US Supreme Court had routinely struck down laws that covered working men since 1905. In Lochner v. New York, the Supreme Court struck down a New York state law that limited the working hours of (male) bakers, holding that the Fourteenth Amendment entitled workers and employers to decide for themselves—exercising the freedom of contract—how long to work.23 That decision is among the most infamous decisions of the Supreme Court, known to American law students today as belonging to a canon of wrongly decided cases like Dred Scott v. Sandford, which legitimized slavery, and Plessy v. Ferguson, which legitimized racial segregation.24 Lochner legitimized the employer’s ability to demand anything of employees without state intervention. The Lochner era ended with the New Deal in the 1930s, when a new generation of Supreme Court justices switched course and upheld laws that protected workers from the demands of corporations, laws that required minimum wages, maximum hours, and overtime pay.25

Nonetheless, while Lochner was the law of the land, advocates for workers’ rights tried to get around it by enacting laws that protected women only. Muller v. Oregon, decided in 1908, upheld an Oregon law that punished employers when they made women work more than ten hours a day in mechanical establishments, factories, or laundries. Curt Muller, the owner and operator of a Portland laundry, brought a constitutional challenge to the law after he was convicted and fined $10 for requiring a female employee to work more than ten hours in a day. The US Supreme Court acknowledged Lochner, which protected the working man’s freedom of contract against laws limiting men’s hours of work. But in Muller, the Supreme Court noted that Lochner did not require the same approach to women’s work. Women did not even have the vote, let alone any other legal rights, so the court concluded that women were vulnerable and therefore should be protected by law from exploitation, especially forms of exploitation that harmed women’s reproductive health as mothers.
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