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Preface

Labour law is no longer the trendy subject to research and teach it once was. In Europe the golden period of labour law lies squarely in the 1960s (at a national level) and in the 1970s (at the supranational level of what was then called the European Economic Community). Today the bright young minds of legal scholars with a social conscience tend to be focused on areas such as environmental law or, even more in vogue, refugee law and international human rights. Labour law, as a major object of study in its own right, risks rapidly becoming a relic of the past.

At one level this book has been written by way of a nostalgic reflex. It retraces the birth and subsequent growth, especially after World War II, of labour law as an autonomous academic discipline. It demonstrates the gradual fall from grace of labour law as a Sonderdisziplin (‘special discipline’)—as the Germans would have it, commencing with the deregulation movement of the 1980s but continuing long after Reaganomics and Thatcherism gave way to the new buzz words of ‘globalisation’ and ‘international competitiveness’. However, the purpose of this book is not to add to the existing literature of tirades against the free market. Publications with such suggestive titles as Travail flexible, salariés jetables1 (Flexible Work, Throw-Away Employees), edited by French economist Michel Husson, while undoubtedly thought-provoking, can be overly negative and needlessly cynical.

Instead, Death of Labour Law? seeks to invite constructive debate about the relevance of labour law in shaping the social fabric of the Western industrialised world for the twenty-first century. The book has been written in the firm belief that labour law, even when defined narrowly in terms of employee protection law, must continue to have a role that is equal in importance, rather than merely subservient, to the perceived imperatives of a globalised economy. Civilised society, now and into the future, depends on a proper balance between stability and flexibility. In Europe a newly coined term in this regard is ‘flexicurity’. This term represents the focal point of an influential Green Paper by the European Commission on modernising labour law in the twenty-seven member states of the European Union. Parallels can be drawn with the legislative reform agenda of the Rudd-Gillard administration in Australia where a revamped system of collective (workplace) bargaining is meant to operate against the double backdrop of a ‘reinforced’ floor of statutory employee entitlements and a ‘modernised’ award system.

For an Australian audience the immediate relevance of the book derives from the ‘Forward with Fairness’ approach to the labour law reform agenda of the Rudd government. New Zealand readers, for their part, may wish to peruse this text against the backdrop of particularly challenging parliamentary elections faced by the Labour-led coalition of Helen Clark in late 2008.

When writing an initial draft of the manuscript I had occasion to test some of my ideas on some unsuspecting, yet willing participants in a summer course organised by Louisiana State University at the University of Lyon III in France. I am grateful to then Chancellor Costonis for this opportunity. A visiting professorship to teach comparative labour law at the University of Virginia allowed further useful feedback and fine-tuning. I also wish to put on record my sincere appreciation of the warm hospitality received from European colleagues at the University of Leuven over many years.

Melbourne, Solstice Day, 2008

Notes


1 Husson, Travail flexible, salariés jetables. Fausses questions et vrais enjeux de la lutte contre le chômage.




CHAPTER 1

Comparative Study of Labour Law:
The Proverbial Apples and Oranges?

During twelve years in office from 1996 to 2007 the Howard government substantially rewrote the statutory framework of industrial relations in Australia. The introduction of Australian workplace agreements, in particular, epitomises the radical nature of the change on both a legal and a philosophical plane. Questions arise as to the implications for the field of labour law. Has Australia gone too far in promoting the interests of the individual (whether business or worker) over the collective? How do Australia’s workplace relations reforms relate to the debate about labour law flexibility internationally? Do the Australian reforms reduce labour law to a mere tool for the regulation of the labour market? Are these reforms simply a sign of the times, with its increased emphasis on individualism and self-reliance, regardless of which political party happens to be in power? The industrial relations policy of the Rudd-Gillard government does not envisage an unqualified return to the pre–Work Choices era. This suggests a more permanent shift in the labour law landscape of Australia. Is this the end of labour law as we know it?

The purpose of this book is to reflect on the state of contemporary Australian labour law from a comparative perspective. There are clear benefits in adopting a comparative approach to the study of domestic law. This approach allows the researcher to take distance. It in turn helps sharpen the focus. As Otto Kahn-Freund, the doyen of comparative labour law once put it:

 

One of the virtues of legal comparison is that it allows a scholar to place himself outside the labyrinth of minutiae in which legal thinking so easily loses its way and to see the great contours of the law and its dominant characteristics.1

It is by looking at one’s own legal system through the eyes of, in effect, an outsider that the otherwise seemingly obvious may become questionable. At the very least comparativism allows one to see where one’s own legal system fits in, if at all, internationally. The information and knowledge thus acquired may even lead to law reform, although the intrinsic value of the comparative method does not depend on this actually occurring. From the outset a note of caution seems appropriate, though. To study law from a comparative perspective is never a straightforward proposition. The discussion below shows why the comparative study of labour law tends to be particularly problematic.

Labour Law: The Poor Cousin of Comparative Law

Early precedents as regards the study of foreign laws and the use of the comparative method can be found in the writings of Plato and Aristotle. It has also been suggested that comparative research preceded the drafting of the XII Tables for Rome. Montesquieu’s L’Esprit des Lois was similarly based on comparison. But the development of comparative law as a legal discipline in its own right is relatively recent. It is only from the nineteenth century onwards that the term ‘comparative law’ has become established. As a consequence there remains ample scope for trial and error in the design and practical application of various approaches to the comparative method.2

Europe led the way.3 The first meeting of the International Congress for Comparative Law was held at the instigation of Lambert and Saleilles in Paris in 1900. Neither the venue nor the timing proved entirely accidental. That year the World Exhibition was held in France and there existed a quasi-absolute faith in progress generally at the start of the new century. This spirit did not leave the legal community untouched, hence the dream of a new world law: a common law of mankind (droit commun de l’humanité). The task of comparative law then was to help create this new legal order.

Contrary to other fields of law—contracts or torts, for example— comparative law has no predefined contents or subject matter. Rather, comparative law essentially represents a particular approach to the study of law. In other words, comparative law is a method rather than a subject. The French and German translations of the label ‘comparative law’—droit comparé and Rechtsvergleichung, respectively—capture the essence of comparative law rather better than their equivalent in the English language.

In principle, the comparative method can be applied to just about any established field of law. In labour law, however, problems tend to surface almost immediately. The concept of legal families has evolved into a major classification device available to comparative scholars when studying legal systems that display certain common features. Unfortunately, this device is of limited assistance when dealing with labour law. The labels of civil law and common law—the two most important legal families in the Western world today—traditionally allow for legal systems to be distinguished in terms of their private law dimension only. The usefulness of these labels in areas beyond private law, including labour law, is marginal at best.

By way of clarification it must be recalled that the classic European legal codes, the French Code civil of 1804 and the German Bürgerliches Gesetzbuch of 1896 in particular, while claiming to be all-encompassing as to their contents, are effectively restricted to the domain of private law. The primary focus of these civil codes is on relationships among private parties. Thus the core provisions governing contract law and tort law, for example, have been traditional features of civil codes throughout Europe. Public law, on the other hand, because of its emphasis on regulating the relationship between the state and the citizens thereof, largely escapes the reach of the grand nineteenth-century codes. Instead the legal rules of constitutional and administrative law typically are contained in legislation outside the code. Labour law does not really fit in either category of law.

Of course, to the extent that the individual employment relationship is legally founded in contract, labour law might justifiably be viewed as forming part of private law. But, even so, labour law in Europe is essentially a post-codification development. Further, the regulation of large parts of contemporary labour law is more in the nature of public law anyway. The collective dimension of labour law, in particular, ranging from the legal regulation of trade unions, works councils and employment courts to the extended binding effect of collective agreements beyond the immediate bargaining parties, is what gives labour law in that part of the world its specialist flavour. In France, for instance, even a constitutional dimension attaches to the right to strike! Little wonder, then, that not even an in-depth study or understanding of legal families, along civil law and common law lines, is likely to yield much insight when dealing with matters of comparative labour law.

Nationalism need not be an impediment to comparative study, parochialism almost invariably is. It may be trite to observe that legal systems ultimately remain the fundamental expression of their own national identity. Yet, nationalism—even in the patriotic sense of the word—and comparativism are by no means mutually exclusive concepts. In Europe the codification movement and national identity building went hand in hand. But, once in place, the various European codes provided a strong basis and reference point for legal comparative study during much of the twentieth century. The problem of parochialism in labour law is of a different nature.

From time to time it has been suggested, arguably correctly, that labour law, perhaps more than any other area of law, tends to be peculiarly parochial. By this it is meant that labour law is often shaped by features that are uniquely local. Historical, political, economic, cultural and social factors all combine to give labour law its special shape and flavour. In the process it risks turning comparative labour law research into a hazardous enterprise. Specifically, in order to understand fully why any given system of labour law displays certain specific features, intimate familiarity with the broader context can be of paramount importance.4

Of course, to some extent the above observation applies to other areas of law as well. But the problem of parochialism easily becomes magnified when dealing with labour law. Take, for example, the comparatively narrow scope for lawful industrial action in Australia and New Zealand, even where strikes or lock-outs occur in the pursuit of legitimate collective bargaining. History, rather than ideology, provides an explanation for this state of affairs. Indeed, widespread public condemnation of the open strife that occurred in the streets of many cities and towns throughout the early part of the 1890s triggered an unequivocal government response on both sides of the Tasman Sea. As a result industrial disputation was compulsorily removed from the streets and handed to a newly established specialist public body—the Arbitration Court—entrusted with wideranging conciliation and arbitration powers. Protection of the public interest remained the primary yardstick for the exercise of these powers until the close of the twentieth century. Not even the move away from compulsory arbitration towards a system of ‘free’ collective bargaining in recent years has quite managed to remove the shackles of the past. A fuller treatment occurs in the context of the discussion on deregulation later in this book.5

Comparativism and Australian Labour Law

Some four decades ago Kahn-Freund delivered a brilliant submission to the effect that ‘comparative law has long ceased to be a purely academic pursuit’.6 And it was his firm expectation that ‘a moderate familiarity with comparative methods and a measure of comparative “know-how” may in due course become part of the necessary equipment of an English lawyer’.7 Intriguingly, for most of the twentieth century the Australian—and, for that matter, the New Zealand— system of compulsory conciliation and arbitration represented a landmark for the international legal community and many labour law scholars from abroad expressed fascination with what was then a unique system for the prevention and resolution of industrial disputes.8 How things have changed. Today stability is no longer the hallmark of Australia’s labour laws. But even prior to the enactment of the Workplace Relations Act 1996 (Cth) it could be observed that the desirability and indeed the necessity of undertaking comparative study in Australia increases in line with the ever-increasing ‘volatility’ of the regulatory system of industrial relations.9 It must indeed be remembered that the 1996 legislation builds upon reforms introduced under a Keating (Labor) administration in 1993. At the time I suggested that ‘history may prove that the Industrial Relations Reform Act 1993 (Cth) constitutes a crucial factor in reconsidering Australia’s commitment to the compulsory arbitration model’. In light of the nature and extent of the subsequent reforms under Howard, culminating in the infamous 2005 amendment on Work Choices, it seems appropriate to set out the extract in full:

 

The federal reforms of 1993 warrant closer examination. Important changes to the regulatory framework of industrial relations have been identified by commentators to include a move towards a collective bargaining system as well as the insertion of a new ‘individual rights’ flavour into the legislation. The move away from primary reliance on centralised arbitration for the resolution of industrial disputes arguably brings Australia in line with its trading partners in America and Europe. In particular, the introduction of concepts like the duty to bargain in good faith and the right to take industrial action for purposes of securing a successful outcome to each bargaining round, are eminently suitable for cross-national comparisons so as to assist in determining their meaning and scope. Similarly, the ‘individual rights’ component of what remains, in essence, a collective piece of labour legislation calls for a re-assessment of the relationship between the individual and the collective components of labour law. Here again, several Western European systems of labour law may offer guidance as to how to use individual employment rights effectively in order to raise the threshold for collective bargaining. At the same time the respective functions of the formal legislature (the Parliament) and the social legislature (the bargaining parties) may need to be re-examined as well. The European experience shows that the gap left by the ever-diminishing emphasis on award protection cannot be adequately filled by collective bargaining alone. Paradoxically, perhaps, it follows that an increased emphasis on collective bargaining goes hand in hand with the need for greater parliamentary vigilance to ensure that overall living and working standards remain acceptable.10

The sentiments expressed in the above quote remain as pertinent today as when they were first formulated in 1995.

The Comparative Method: Benefits and Pitfalls

The comparative study of labour law may be difficult, but it is not without its rewards. At a most basic level, comparative law as an academic pursuit never fails to satisfy one’s intellectual curiosity and hunger for knowledge—both as regards domestic and foreign legal systems. From this general perspective the comparative study of labour law may therefore justifiably be contemplated for its own sake, that is, as an exercise in its own right. André Tunc, a celebrated French comparative scholar, describes this benefit of comparativism in exuberant terms of an enrichment and an opening-up of the mind (la culture et l’ouverture d’esprit).11

Less idealistic perhaps, and certainly much more pragmatic, is the pursuit of comparative law for purposes of guiding domestic law reform. Historically, this has been a primary incentive for comparing different legal systems especially, and somewhat intriguingly, in the legal family of the common law.12 Zweigert and Kötz, two other (German) gurus of comparative law on the Continent, refer to ‘legislative comparative law’—where foreign laws are examined for purposes of drafting new national laws—as one of two distinct ‘roots’ of comparative law.13 Of course, the wider goal of international unification of the law worldwide—much in vogue at the end of the nineteenth century—may seem a rather naïve ambition at present, the current climate of globalisation notwithstanding. Regional harmonisation, on the other hand, may be a less futile aspiration. The establishment of a European Economic Community in 1957 has provided a trigger for the harmonisation and/or co-ordination of national legislation in a whole range of areas beyond the (original) economic domain. Fifty years on, the results of this process of ‘communitarisation’ directly affect the national legal orders of twenty-seven member states in the European Union (EU).14

At this side of the world no such stellar progress can be reported. Certainly, the ambitions of APEC (Asia-Pacific Economic Cooperation) are modest ones and, on a much smaller scale, even the potential of the Closer Economic Relations (CER) initiative between Australia and New Zealand remains largely untapped. Furthermore, Kahn-Freund’s classic warning about the problems associated with the so-called transplantability of foreign law must always be heeded.15 The construct of transplantability operates from the assumption that not all aspects of foreign law are equally suited to exportation. To paraphrase Kahn-Freund, it is easier to transfer a mechanical part of a car (say, the carburettor or a wheel) successfully than to transfer part of a living organism (the cornea of an eye or a kidney, for instance). Even allowing for breathtaking advances in modern medicine, Kahn-Freund’s basic point remains valid. A careful consideration as to which aspects of foreign law are most suitable for importation into the domestic legal scene continues to be of the utmost importance if the risk of ‘rejection’ of the foreign part by the receiving body is to be minimised. In light of the earlier observations about its parochial nature, the problem tends to be particularly acute in the domain of labour law. For example, it may seem a relatively straightforward (albeit financially onerous) proposition to copy the generous annual leave entitlements of German workers into Australian labour law.16 Much more risky would be, again by way of example, a transplantation of the German model of employee representation on the supervisory boards of companies. So-called institutionalised forms of employee representation in Europe are indeed premised upon a fundamental assumption that at least some commonality of interests exists between workers and management.17 The labour law systems of common-law based legal systems, including Australia, often assume the opposite.

The distinction between ‘organ’ transplants and transplants of ‘mechanical parts’ is easier to state than to apply. The reader is therefore urged to be mindful when perusing the material in this book. A separate but related difficulty concerns the comparative methodology. As comparative law is a relatively young discipline, its methodology continues to evolve. Two principal approaches to comparative study have attained some prominence to date. They can be labelled the institutional and functional approaches to comparative study.18 The institutional approach is relatively formalistic in that it generally does not look beyond the particular institution, concept or rule that forms the subject of comparative study. In contrast, the functional approach seeks to take into account the substantive, underlying reasons for the existence (or absence!) of any such institution, concept or rule in each of the legal systems being compared.

Conventional wisdom has it that, by and large, the functional approach is to be preferred because of the richer results it yields. However, it need not follow that the institutional (or formal) approach lacks merit. As has been argued elsewhere, while each method may reflect a different level of comparative inquiry, that does not mean that one method is automatically superior to the other. Take, for instance, the presence of labour courts in Western Europe.19 These owe their origin to the probiviral court or conseil de prud’hommes (literally: court of wise men) set up at Lyon pursuant to a Napoleonic law passed in 1806. Historically, the idea behind this type of court was to have certain labour disputes settled promptly and without great expense by a council composed of representatives of employers and employees.20 In a more contemporary context, the very existence of labour or employment courts can be viewed as reflecting a political choice to award special treatment to the resolution of (justiciable) labour disputes as opposed to legal disputes in general, whereby the latter continue to be within the jurisdiction of the ordinary courts of law. This observation raises several issues for comparative scholars. Thus, it may be asked whether different degrees of specialisation exist among labour courts internationally. An institutional approach to comparativism allows that question to be addressed most adequately. Application of this first comparative methodology then entails an internal comparison of labour or employment courts in the various legal systems where they exist and yields useful information as regards, inter alia, court personnel, jurisdictional powers, appellate structure and representation of parties.21

When exploring the above example of labour courts somewhat further, it may be asked why these specialist courts are not omnipresent. They indeed appear absent in several systems of labour law, whether in Europe (the Netherlands and Italy are the two most notable instances) or beyond. By adopting a functional (or substantive) approach the search can be turned towards functional equivalents of labour or employment courts. Here the discussion logically extends to the North American system of personal grievance administration (involving private arbitrators) or, in Australia, the role of the Industrial Relations Commission and Federal Court when asked to adjudicate upon dismissal disputes.

The European model of labour courts is discussed in some detail later in this book. The point that must be made here is that different approaches yield different information. In any event, the functional approach is invariably more difficult: it presupposes that one is able to formulate the correct questions upfront. In the above example, the question is not simply in which legal systems labour courts exist. Instead, under the functional approach the question is which means are available for the peaceful resolution of employment or (more broadly) labour disputes. Similarly, it can be asked, under an institutional approach, in which legal systems works councils and/or employees on supervisory boards are present. Under a functional approach, that question becomes a query into the various means available to employees for influencing the decision-making role of company management. It is a query that logically extends into an examination of the longstanding practice of enterprise bargaining in the United States or, closer to home, the traditional model of compulsory conciliation and arbitration in Australia and New Zealand, including its progressive replacement with Australian workplace agreements.

This book will adopt a combination of the institutional and functional approaches.

Overview of Topics Selected for Discussion

Death of Labour Law? begins with some reflections on the definition of labour law. What does the notion of labour law stand for? What is the function of labour law? It seems appropriate to address these very basic questions at the outset, especially since the traditional answers have proven not entirely uncontroversial. Labour law is a relatively young discipline in academic terms. In Europe labour law was not really recognised as a subject worthy of study in its own right until after World War II. German scholarship, in particular, played a key role in its conceptualisation. Hugo Sinzheimer can be said to be the father of contemporary labour law, with Otto Kahn-Freund as his brilliant pupil. It was Sinzheimer who defined labour law in terms of employee protection law (Arbeitnehmerschutzrecht).

The central theme of Death of Labour Law? is that labour law in essence is, and continues to be, about employee protection law. Yet, at the start of the twenty-first century this concept of labour law as employee protection law is being questioned in some circles. Alternatively, labour law is being described as (merely?) an instrument for regulating the labour market.22 In part, this re-formulation of labour law is occurring in recognition of the use—or rather, usefulness—of labour laws as tools to promote domestic employment opportunities and increase international competitiveness. Chapter 2 examines the current state of the debate about the raison d’être of labour law. In the process we briefly trace the history of labour law.

The best way to try and make sense of the current volatility in labour law regulation is to go back to basics. Chapter 3 sets the scene through its focus on the core concept of the employee. Employee status represents the cornerstone and the underlying rationale of labour law under the Sinzheimer approach. Various judicial tests for determining employee status have evolved over time. The distinction between employees and contractors, especially, can prove difficult. The problem here is not a purely legal one. At times the debate about employee status acquires a distinctly political dimension and the real question becomes who ought to be treated as an employee for purposes of labour law protection.

Chapter 4 looks at various mechanisms for the official representation and protection of employee interests in labour law. While unions constitute a traditional vehicle for the promotion of these interests, differences in the methods for selecting the collective spokesperson of employees exist internationally. A discussion of the American, European and Australasian approaches shows that each union selection device may not be entirely value-neutral. Employees in America, Australia and New Zealand, in particular, have to make do with relatively few statutory employee rights compared with their European counterparts. The collective bargaining ‘stakes’ for employees in these countries are especially high. Continental European workers, by contrast, benefit additionally from so-called institutionalised forms of employee participation at the place of work.

When looking for alternatives, or rather supplements, to union representation, policy-makers on both sides of the Tasman from time to time examine two forms of institutionalised worker participation in Europe. These are works councils and employee representation on the supervisory boards of companies. A high degree of interdependence typifies and conditions the effective functioning of each. Chapter 4 provides an overview of both institutions that thus far have not been caught up in the deregulation and flexibility debate.

Chapter 5 examines the role of specialist tribunals in the resolution of labour and employment disputes. That role differs depending on the type of dispute at issue. The jurisdiction of European labour courts typically evolves around the legal enforcement of individual (employee) rights. While their Australian and New Zealand counterparts historically operate from a radically different premise, it would seem that the contemporary evolution is towards a convergence of sorts with a European-style labour court.

Chapter 6 addresses the international scope of labour law. The main focus is on the regional dimension within the context of the EU. It is at this supranational level that the current debate about ‘flexicurity’, explored in greater detail in the final chapter, must be situated. Chapters 6 and 7 help set the scene for that discussion. Chapter 6 demonstrates how the tension between economic and social concerns has shaped European labour law from its very inception. It also sketches the broader backdrop against which the EU’s infatuation with fundamental (social) rights must be placed. Parallels can be drawn with the deregulation movement in Australia and New Zealand, discussed in Chapter 7. The Transition to Forward with Fairness Act 2008 (Cth) and, in particular, the drafting of statutory minimum rights for employees—the so-called National Employment Standards in federal Australia—represent the latest phase in a move away from collectivism as the primary pillar upon which labour law is built.

The book concludes by reflecting upon the future of labour law. The focal point of the discussion is the Green Paper released by the Commission of the European Communities on 22 November 2006. Entitled Modernising Labour Law to Meet the Challenges of the 21st Century,23 its key feature is the notion of ‘flexicurity’. That term captures the universally applicable objective of balancing the need for flexibility in the labour market with the need for security by the various participants thereof.
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CHAPTER 2

Labour Law: Subject or Method?

A major problem facing labour lawyers today is uncertainty about what the subject stands for. Questions are even being asked about whether there is a continuing need for labour law as a legal discipline separate from the general law of, in essence, contract and tort. These questions go to the very core of labour law. Why have separate rules for dealing with the employer-employee relationship? Why not make do with the general law of contract? Why have special rules to deal with unions? Why not deal with them in the same way as other incorporated societies or bodies? Broadly speaking, the debate in the scholarly community is between the purists or traditionalists, on the one hand, and the (self-proclaimed) pragmatists or realists, on the other hand. The purpose of this chapter is to present an overview and evaluation of the main arguments on either side. To provide some context for that discussion, the historical formation of labour law is sketched first.

Building Blocks in History

Conventional wisdom has it that the antecedents of contemporary labour law, and thus also the seeds for the current debate as to whether labour law constitutes a subject (in its own right) or a method (for regulating the labour market), can be found in the Industrial Revolution and its aftermath. It must be borne in mind, though, that industrialisation reached various parts of the Western world at different times. When compared to the situation in Great Britain, industrialisation arrived relatively late on the Continent. Somewhat paradoxically, the response of the legislature there was more readily forthcoming than in Britain. This leads Hepple to suggest that it would be wrong to assume too close a correlation between the advent of industrialisation in any particular country and the birth of labour law in that country.1 A more direct trigger for the birth of labour law may have been the economic recession that hit various parts of the world during the 1880s and 1890s. On the Continent industrialisation was in full swing at that time. The severity of the recession and the accompanying social unrest led to a questioning of the absolute freedom ideals promoted by the French Revolution a century earlier. Ultimately, the move towards what today is called labour law then occurred in response to the acknowledged excesses of economic and individual freedoms. In other words, the legal regulation of economic and social conditions has been intertwined from the very beginning of labour law.

France

As indicated above, the French Revolution of 1789 proved to be a momentous occasion on the Continent. It meant the end of the old order (Ancien Régime) and the abolition of the social and economic privileges previously bestowed upon certain classes—the nobility, the clergy and the bourgeoisie, in particular. The old corporations, guilds of artisans and merchants really, had to go. Instead, individual freedoms, including those of labour, commerce and industry, became elevated to quasi-absolute rights. In 1791 one of the revolutionaries was immortalised when his name was attached to a piece of legislation, the Act Le Chapelier, the essence of which was to suppress all forms of collectivism. Barely a decade later, that same philosophy of individualism became enshrined in the much-celebrated civil code (Code civil des français) of 1804. The French Code civil continues in force today. When neighbouring Belgium gained its independence in 1830, the Code civil was adopted as the civil code for the Belgians. The 1804 code similarly continues to be a dominating force in shaping the legal system of Luxembourg. As well, the former Dutch civil code (Burgerlijk Wetboek) of 1838 was largely, and often literally, based on the 1804 Code Napoléon.2 This focus by the legislature on freedom of the individual, together with a deeply held suspicion of anything collective, remained by no means confined to France alone. It was this (legally enshrined) philosophy of individual freedom that ruled the day when the Industrial Revolution reached the Continent in the latter half of the nineteenth century.

The Code civil predates the large-scale industrialisation of France by some fifty years or more. While it contains more than 2000 provisions, only two are devoted to labour law. Neither provision is particularly groundbreaking, which is not surprising in light of the sentiment prevailing at the time of drafting. A general (but direct) reference to labour law can be found in Articles 1780 and 1781. The latter provision was abolished well before the country celebrated the Code’s first centenary.3 Article 1780 holds greater interest in that employees cannot commit themselves to serve the employer forever. Specifically, Article 1780 stipulates that one can engage one’s services for a period of time or for a specific task only.4 In essence, this means that an employment relationship cannot be entered into for life. This follows logically from the (revolutionary) principle of freedom of labour and the associated abolition of personal servitude or ‘forced labour’5 in the wake of the French Revolution.

Interestingly, once industrialisation had gained momentum, growing concern about abuse of the individual freedom ideals by the employer led to follow-up legislation rather swiftly. Pursuant to a French Act dated 27 December 1890, several paragraphs were added to the original text of Article 1780 Code civil. Their combined effect was to confirm the legal validity of so-called open-ended employment contracts, that is, contracts that do not specify in advance the length of their duration. This type of individual contract constitutes the backbone of contemporary employment law. An important proviso allowed either party to elect to bring the contract to an end, at any time, unilaterally. Currently, the terminating party is expected to give advance notice. Back then the legislature sought to protect the interests of the non-terminating party (often, but not always, this would have been the employee) by stipulating that the exercise of the option to terminate triggered an entitlement to financial compensation. All in all, though, it is clear that, whereas at first the promotion of individual freedom led to the abolition of lifelong personal serfdom, (admittedly, rudimentary) dismissal protection laws were already in place by the close of the nineteenth century.6

Belgium: A Variation on the French (and German) Model

Concern for the protection of individual employees against arbitrary employer behaviour in Belgium similarly led to the enactment of special legislation to deal with individual employment contracts as early as 1900. The focus of the Act of 10 March 1900 concerning the Individual Employment Contract did not remain confined to matters of employee protection against dismissal. But, even then, the drafters of the Belgian Act were at pains to stress their limited ambitions. The Act was not to be a comprehensive employment code. It was not intended to move away from the ideals contained in the civil code, especially not the legal consecration of individual liberty and equality. Rather, the declared objectives of the 1900 legislation were, on the one hand, to fill some of the gaps in the civil code and, on the other hand, to provide greater clarity and promote legal certainty through the removal of certain (unspecified) ‘ambiguous customs and habits’ that prevailed at the time.7

Such false modesty! Yes, it is true that the 1900 Act did not cover all employees in Belgium. Its personal scope of application centred on, in essence, labourers active in the new factories. So-called white-collar workers (as distinct from blue-collar workers), were excluded as well as artisans and domestic servants. These categories of employees had to wait until after the end of World War I before being absorbed by the protective legislation. On the other hand, the Act provided a statutory definition of the employment contract, reiterated the prohibition on lifelong contracts, listed the various rules of evidence permissible in employment matters, stipulated how wages were to be calculated, and stated how claims under the employment contract expired in time. Further, the Act contained a (non-exhaustive) list of rights and obligations bestowed upon each of the parties to an employment contract. As for the employee, the core commitment to work was given expression through such specific obligations as a duty to obey lawful employer orders, keep factory secrets, and return work equipment at the end of the employment relationship. For his part, the employer had a legal obligation to pay wages. In addition, the employer had to commit to behave as a good head of family (the famous bonus paterfamilias obligation originating in Roman law) which, among other things, translated into an obligation to ensure the health and safety of the worker, look after any tools owned by the worker, allow time for workers to perform their religious—Belgium was a fiercely Catholic country at the time—and civic duties, and provide a certificate (not quite a reference) upon request at the end of the employment relationship that would allow the worker to seek alternative employment elsewhere.

Given the early timeframe of the legislation, the above list of reciprocal rights and duties is squarely impressive. On top of all that, the 1900 Act contained a dozen provisions on the various ways in which these obligations came to an end. Noteworthy are provisions that stipulated how the length of a temporary employment contract was to be determined and the requirement of advance notice in the absence of just cause justifying instant dismissal of employees engaged on the basis of an open-ended employment contract. This type of statutory provision continues to form the core of Belgian dismissal law to date. The 1900 Act even stressed that certain events— Article 28 is particularly progressive in that it made express reference to employer bankruptcy—need not signal the end of the employment relationship. Finally, incorrect application of the statutory termination provisions resulted in the payment of damages. Initially, the amount of compensation to be paid was fixed at half the wages that corresponded to the length of the (unexpired) notice period.8 The following extract from an 1896–97 report by the House of Representatives sums up the general sentiment of the legislature rather nicely:

 

Under a modern perception of the (employment) contract the labourer is not an object at the free disposal and absolute control of the employer.9

Germany

Germany only became a nation-state in 1871 under Bismarck. The drafting of a civil code, a prime instrument in the building of a national identity for the newly founded state, was only accomplished thereafter. Completed in 1896, the Bürgerliches Gesetzbuch (hereafter: the BGB) took effect on 1 January 1900—largely for symbolic reasons. Unlike its French counterpart, enacted nearly a century earlier, the BGB tried to capture the past rather more than project the future. In practical terms, it shows that both the French and the German civil codes are very much products of the nineteenth century. It helps explain why the German code also placed its faith in individual freedom and ‘the belief that the general good would spontaneously ensue from the interplay of economic forces provided that the state did not interfere’.10 According to comparative scholars Zweigert and Kötz:

 

[T]he draftsmen of the BGB seem to have taken no notice of the great social change which was occurring in Germany in the final decades of the nineteenth century; commerce and industry were becoming much more important economically than farming, and urban populations were expanding rapidly, especially with industrial workers. Yet for the BGB the typical citizen is not the small artisan or the factory worker but rather the moneyed entrepreneur, the landed proprietor, and the official, people who can be expected to have business experience and sound judgment, capable of succeeding in bourgeois society with freedom of contract, freedom of establishment, and freedom of competition, and able to take steps to protect themselves from harm.11

Perhaps the picture for the average German (industrial) worker was not quite as negative as the above quote may suggest. Already in the 1870s and 1880s, some movement towards social justice had seen the adoption of early labour and welfare legislation. Best known are legislation on health insurance (1883), accident insurance (1884), and old age pension and disability insurance (1889). In part, the reasons for this legislative intervention were undoubtedly altruistic. In part, they may also have reflected an attempt at keeping the socialist (political) cause at bay. In any event, the BGB did not repeal these reforms from the Bismarck era. Thus the scene was set for the development of Germany’s vast array of social and employee protection laws in place to date. Interestingly, as happened in France and Belgium, this development typically occurred outside the civil code.

Thilo Ramm, writing as a professor of both civil and labour law at the University of Hagen in Germany, observes that protective labour laws across Europe remained largely piecemeal in their focus throughout the nineteenth century.12 Before protection could be extended to employees generally, the focus was often narrowly on especially vulnerable groups—children, in the first instance. Things only changed with the introduction of universal (male) suffrage as ‘there was the hope for politicians of winning … votes by promising protective legislation’.13 During this formative period of labour law, the initiative often depended on the advocacy efforts of ‘philanthropic’ individuals, especially where they were backed by a strong conservative or Christian political party. Ramm points out the special position occupied by German university professors in this regard. The good reputation of academics is said to have helped form public opinion in favour of interventionist labour laws and this, in turn, influenced the situation in neighbouring France and Italy.14 The relatively high status traditionally enjoyed by scholarship (la doctrine) in the family of the civil law can be linked to the hands-on role of law professors when advising on, and even participating in, the drafting of the grand nineteenth-century codes in both France and Germany. To this day the status of scholarship in the civil law resembles that of the judiciary in the common law.15

Great Britain and, by Extension, its Former Colonies

Historically, the legislature cannot be said to have acted as the prime mover in promoting the idea of employee protection in England. Instead it has been a longstanding British tradition to accord legal regulation a secondary role in favour of an emphasis on voluntary regulation by the industrial relations parties themselves. This voluntary regulation typically took the form of ‘free’ (from state interference) or ‘autonomous’ collective bargaining. In fact, the first unambiguous sign of a shift towards legal regulation did not really occur until the 1960s.16 Prior to that, labour law was all about staying out or, at best, about according legal immunity from the constraints of civil or criminal liability. The pervasive nature of this climate of legal abstention helps explain the peculiar (from a continental European perspective) opening sentence in Lord Wedderburn’s classic text on The Worker and the Law to the effect that:

 

Most workers want nothing more of the law than that it should leave them alone.17

Where did this lack of expectation that the law can positively and proactively assist employees originate? The short answer is: hostility breeds contempt. Wedderburn recounts how any worker who ‘failed’ in his duties to the ‘master’ has been subject to criminal penalties as far back as the Statute of Labourers of 1351.18 Similarly legislation to outlaw ‘combinations’ of workers can be traced to the fourteenth century.19 Building on a long legislative history of this type, but also in a direct reaction to the French Revolution on the Continent and associated concerns about where this might lead, additional punitive statutes—the Combination Acts of 1799 and 1800, in particular—were adopted that generalised the prohibition on collective organisations for workers.

A hostile judiciary added to a climate of fear and distrust among workers long after the statutory abolition of criminal liability in the latter half of the nineteenth century. Here it must be borne in mind that English law resorts under the legal family of the common law. It follows that, contrary to the situation in the civil law, judge-made law qualifies as an official source of law. As a practical matter, this means that the legal binding effect of individual court decisions does not remain confined to the immediate parties in dispute. Of particular interest is the display of judicial creativity as regards civil liability in tort. Today, conspiracy, intimidation, and interference with contractual relations are collectively known as economic or industrial torts. They are torts that have been developed in and by the common law courts for the very purpose of curtailing social unrest on the factory floor.

The Industrial Revolution reached England well ahead of the Continent. By the time pressure on the legislature to enact minimum protective standards for workers generally came to the fore in Europe, the British labour movement had not only managed to survive the prolonged (statutory and judicial) onslaught on unions and their members, but organised labour had also started to acquire considerable strength. In the circumstances, collective self-reliance seemed the best way forward. In a way, the social legislature ‘missed the boat’ in Britain.

The common law approach to legal reasoning was exported to the colonies. Goldman records how it affected the United States of America at the time of its independence in 1787.20 Less obvious was the continued, pervasive influence of the common law for another hundred years or so following independence. Throughout the nineteenth century the American approach to employment also came with a peculiar twist. Slaves formed an integral part of the American workforce until well after the Civil War (1861–65) had ended. In their case, the employment relationship was deemed to be based upon notions of property law. Even ‘free’ workers faced a hostile legislature and judiciary. Tellingly, it was not until the Great Depression of the mid-1930s that the US Supreme Court withdrew the ‘constitutional barriers’—freedom of contract and property rights, in particular—to social legislation.21 In practical terms, the only alternative to state help seemed, once again, (collective) self-help. Not unlike the situation in Britain, this proved moderately successful, especially in areas where skilled trades were present. In the early 1880s a federation of unions was formed; it subsequently became known as the American Federation of Labor (hereafter: the AFL). Goldman records that during the formative years of the AFL its leadership firmly believed that American workers could best promote their interests through collective bargaining with their employer. The influence of one person in particular, Samuel Gompers, is said to have been so powerful that collective bargaining continues to be ‘the principal tool through which the American labour movement pursues its goals’ today.22 This statement may come as somewhat of a surprise, given the consistently low union density rate of the American workforce compared to some of its European counterparts.

In the former colonies of Australia and New Zealand, the legislature deliberately sought to avoid following in the footsteps of mother England. Legislative abstention, or collective laissez faire, was not considered a real option. The period of social unrest during the early 1890s, characterised by a series of, at times, violent strikes and lockouts in the pastoral (sheep shearers!), mining and maritime sectors, is the conventional and also the most direct explanation for the willingness, extent and nature of government intervention on both sides of the Tasman. Politically, it must have been difficult for the government of the day to ignore the plight of the workers. In New Zealand the right to vote for all adult European men had been in place since 1879. In 1889 plural voting was abolished and replaced with the ‘one man, one vote’ principle.23 Linked to this was the persuasive influence of strong personalities. Charles Cameron Kingston in South Australia and William Pember Reeves in New Zealand are two names that readily come to mind.24 Both men sought to remove industrial warfare from the streets in the wider public interest. Macintyre and Mitchell add that the desire to build a national identity further ‘fostered a willingness to fashion new institutions’ and, thus, to experiment with new forms of industrial relations regulation.25 Reference must also be made to the physical conditions of both countries. First, there was the sheer size and harshness of the local terrain, together with the tyranny of distance from the outside world. Any need for individual resilience this undoubtedly required aside, the citizens in these young nations of necessity came to rely on government assistance in a variety of domains other than industrial relations. The building of essential infrastructure (roads, the telegraph system, hospitals, schools) provides a case in point. And then, as always, of course, there was the economic factor to consider. Macintyre and Mitchell describe the situation in the late nineteenth century as follows:

 

[T]he limits of growth based on existing methods of production had been reached. The principal gold discoveries had been depleted. Over-stocking, exhaustion of pasture and a downturn in world prices struck the pastoral industry heavily. Speculative investment in land and urban development resulted in a financial collapse … After their recent and chastening misfortunes in the world trading economy, the two countries began to restructure their export sectors. Using the new opportunities presented by refrigeration, New Zealand developed dairy products, while Australia restructured its pastoral industry, diversified agriculture and developed new mineral exports. But the domestic sectors, which provided a livelihood for the majority, remained highly sensitive to fluctuations in the volume and price of these export staples. The desire to stabilise the domestic economy and protect it from sudden shocks had political as well as economic impulses. For in the absence of correctives, there was the prospect of recurrent contractions, continued conflict between employers and wage-earners, and endemic social instability.26

Two vehicles for cushioning the domestic economy were immigration controls and customs tariffs. They allowed indirect regulation of the labour market, both in terms of access and cost. The first national, industrial-relations specific legislation was New Zealand’s Industrial Conciliation and Arbitration Act 1894. Similar legislation for the Commonwealth of Australia followed a decade thereafter.27 Each time the focus of the legislature was not—unlike the situation in Europe— individual employees directly but the collective representative of these workers. Further, these statutes did not set individual employment standards as such. Rather the emphasis was on collective bargaining, if that is what it can be called as state control affected both the formulation and the resolution of industrial disputes, including even the selection of parties permitted to engage in such disputes.

Twentieth-Century Developments

The International Labour Organization

In Europe World Wars I and II—or rather their aftermath—were events that helped shape the outlook of contemporary labour law. The Peace Treaty of Versailles (1919) provided for the establishment of the International Labour Organization (ILO), a specialist tripartite body currently within the organisational structure of the United Nations. The Preamble to the ILO’s Constitution stresses the close nexus between social justice and world peace.28 Significantly, it also emphasises the interdependence that exists among the member states when developing ‘humane’ conditions of employment nationally:

 

Whereas also the failure of any nation to adopt humane conditions of labour is an obstacle in the way of other nations which desire to improve the conditions in their own countries.29

Indirectly, at least, herein lies a call for countries to resist settling for a minimalist or lowest common denominator approach to the regulation of employment standards. Australia has been a member of the ILO since its inception.

The actual achievements of the ILO must not be exaggerated. The two most important ILO Conventions to date were only adopted after World War II. The first deals with the right of workers to join a union; the second addresses the right of unions to engage in collective bargaining.30 Both conventions were ratified by Australia, rather belatedly, in 1973 under a Whitlam (Labor) government. Neither convention seeks to create direct, substantive employment rights for individual employees. Probably the most famous contrast in this regard can be found in an ILO Recommendation of 1963, concerning ‘termination of employment at the initiative of the employer’31 and a Convention of 1982 on that same topic.32 Pursuant to the latter Convention the employment of an employee shall not be terminated unless there is a valid reason for such termination. Valid reasons for dismissal can be either personal or structural. The former relate to the employee’s capacity to perform the work as well as employee misconduct. The latter are based on ‘the operational requirements of the undertaking, establishment or service’.33 The 1982 Convention inspired and guided the (short-lived) dismissal reforms introduced under Keating in the early 1990s.34
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