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    Preface

    This book has its origins in an Australian Research Council Discovery Grant (DP0665027) titled ‘Employee Share Ownership Plans: Current Practice and Regulatory Reform’. During the life of the project, we published a series of research reports and journal articles. This book is the culmination of our research and brings together the results and analysis of the empirical studies we conducted and our legal and policy research.

    We have benefitted considerably during the project from collaborations and discussions with colleagues including Malcolm Anderson, Joseph Blasi, Michelle Brown, Tim Lau, Rowan Minson, Richard Mitchell, Martin Morrow, Andrew Pendleton, Cameron Rider, Susie Wells and James Weatherhead. We thank each of these people for their generous support of our research.

    We also thank those who participated in our research by agreeing to be interviewed by us or by agreeing to complete one of our surveys. We thank in particular the companies that provided access to their employees to participate in our survey of employee attitudes to employee share ownership. This empirical research was one of the most significant parts of the project and their participation was essential to its success.

    We believe this book makes an important contribution to understanding the theory, policy and practice of employee share ownership plans in Australia. We also hope the book encourages further research and discussion of this significant yet underexplored topic.

    Ingrid Landau, Ann O’Connell and Ian Ramsay

    December 2012

  


  
    Introduction

    Employee share ownership—the practice through which employees own equity in the company for which they work—has been the subject of intermittent public policy attention in Australia. Over the last decade or so, there have been two federal parliamentary inquiries into the practice.1 In addition, both major political parties at the federal level (the Australian Labor Party and the Liberal Party) have consistently professed their commitment to encouraging employee share ownership. Interest in the practice is even greater overseas, particularly in North America and Western Europe, where significant numbers of employees hold shares in the companies for which they work. A recent study of employee ownership in the United Kingdom2 commissioned by the Coalition Government stated:

    
      Employee ownership is a great idea. It means a significant and meaningful stake in a business for all employees. It creates successful businesses in which employees enjoy working and which deliver wider benefits. The longevity of companies with employee ownership is impressive. Employee ownership is an adaptable concept and whatever the business or the stage a business has reached employee ownership can work well.3

    

    The UK Deputy Prime Minister welcomed the report and described employee ownership as ‘a touchstone of liberal economic thought for a century and a half’. He also claimed that increased employee ownership could result in a more ‘responsible capitalism’ and result in significant benefits for participants and the wider economy.4

    
      So employee ownership … can help us build a new economy. Shared ownership means shared responsibility. [E]mployee owned firms have lower levels of absenteeism. Shared ownership means shared endeavour. That’s why employee owned firms have higher productivity and growth rates. Shared ownership means shared rewards. That’s why we see employee owned firms with smaller gaps between the pay at the top and ordinary workers. Shared ownership means … shared success.5

    

    Yet despite the enthusiasm in the UK and the high level of employee ownership in the United States, key issues concerning employee share ownership in Australia have been largely unexplored. Indeed, as the House of Representatives Standing Committee on Employment, Education and Workplace Relations’ inquiry into employee share ownership observed in 2000, putting executive remuneration schemes to one side, ‘very little of a substantive nature is known about employee share plans in Australia at all’.6

    This book examines the incidence and nature of broad-based employee share ownership in Australia and the regulatory frameworks within which these plans are established and operate. The focus of this book is on broad-based employee share ownership plans: that is, plans in which a majority of employees are eligible to take up shares.7 In contrast, narrow-based or executive share plans are limited to high-level and/or managerial employees. These latter types of plans raise different public policy and regulatory considerations, and have received comparatively greater attention from academics and policymakers.8 The research in this book is also largely limited to examining issues surrounding the regulation of employee share ownership plans. While an overview of the various rationales for and against broad-based employee share ownership—both within Australia and more widely—are provided in chapter 1, this is not the focus of this study. Rather, the research in this book proceeds from the presumption that employee share ownership plans (ESOPs) are potentially important for a number of reasons. In particular, they can play a role in the development of an economic culture of enterprise and innovation and the building of national wealth and savings in response to long-term demands of intergenerational equity. ESOPs require development through appropriate regulatory frameworks. As such, the focus of this study is the extent to which, and how, ESOPs are promoted and shaped by regulatory frameworks.

    This book is the culmination of a five-year joint research initiative of the University of Melbourne’s Centre for Corporate Law and Securities Regulation, the Centre for Employment and Labour Relations Law and the Tax Group. The project, entitled Employee Share Ownership Plans: Current Practice and Regulatory Reform, has been funded for three of these years by an Australian Research Council Discovery Grant.

    The Employee Share Ownership project has its origins in an earlier Australian Research Council-funded project within the Centre for Corporate Law and Securities Regulation and the Centre for Employment and Labour Relations Law entitled the Corporate Governance and Workplace Partnerships Project. A strand of research within this broader project explored in a preliminary way some of the key issues arising out of employee share ownership in Australia. That project surveyed some key issues and themes involving employee share ownership schemes in Australia and identified areas for future research,9 and a team of researchers carried out two case studies examining the reasons for implementing an employee share ownership scheme at the enterprise level.10 In addition, research within the Tax Group examined a number of conceptual issues arising out of the taxation of employee shares in IP spin-off companies.11 This earlier research informed the design of our project.

    The overall objective of the Employee Share Ownership Project has been to subject the existing regulatory regime in tax and corporate law to technical and empirical scrutiny. The project analysed how current legal regulation structures and constrains the use of ESOPs in Australian enterprises. It examined the incidence and forms of ESOPs in Australia, the diversity of objectives that such schemes serve, the extent to which current corporate and tax law inhibit ESOPs and the case for reform of the regulatory framework. The project sought to achieve these objectives through conducting work within a number of research streams.

    The first research stream or area of focus for the project involved examining existing literature and data on employee ownership in Australia and overseas. The diversity of the literature on employee share ownership made this a challenging task. Literature on employee share ownership is found in a range of disciplines: finance, financial economics, labour economics, corporate finance, human resource management and industrial relations. The various disciplines are interested in different issues posed by employee share ownership and tend to use different data. In particular, a distinction can be drawn between research and analysis that focuses on the control potential of financial participation, and that which focuses on the productivity potential. Those who adopt the former view are concerned with the potential for employee share ownership to enhance employee control over the organisations in which they work, that is, to contribute to some form of industrial democratisation. Those who focus on the latter emphasise the effect that employee ownership may have on organisational performance.

    Our review of existing data demonstrated that there were few quantitative studies into employee share ownership in Australia. Moreover, the extent to which we could draw on the existing data was limited. A number of the studies failed to differentiate between narrow and broad-based ESOPs, others did not identify the type of interest being offered (shares or rights) and others focused on either the breadth of ESOPs (how many businesses implemented them), while others focused on depth (how many employees acquired interests). Surveys also tended to draw on a relatively small sample size. The existing data meant that there was no clear understanding of how businesses in Australia are structuring employee share ownership plans and how, if at all, they are integrating employee share ownership into their broader human resource management strategies.

    The second phase of the project was to undertake a technical analysis of the current regulatory framework governing employee share ownership in Australia in taxation and corporate law.12 It also involved monitoring and analysing regulatory developments in this area, of which there have been several throughout the life of the project.13 An analysis of the law in this area was crucial to enable conclusions to be drawn about how the regulation does or does not impact on market behaviour in relation to ESOPs.

    Third, in light of the dearth of empirical data on current practice, the project sought to provide insight into current market trends in employee share ownership plan practice. This was done through undertaking empirical research into the current incidence and forms of broad-based ESOPs in Australia, and the motivations and objectives of employers in implementing them. This project involved administering a survey to all companies listed on the Australian Securities Exchange (ASX). The purpose of the survey was to obtain detailed data on the types of companies with broad-based employee share ownership plans and their objectives and practice in relation to these plans. The survey also sought company views on the adequacy of the regulatory framework in taxation and corporate law.

    A fourth area of focus for the project was employee share ownership plans in small to medium-sized enterprises. It was clear that we could not administer a survey to enterprises that were not grouped together in the way that listed companies are. The existing data also suggested that small to medium-sized enterprises were much less likely to have broad-based employee share ownership plans than their larger counterparts. The key difference though appeared to be whether the entity was listed rather than size alone. We therefore sought to obtain information about ESOPs in unlisted entities and why they were less likely to operate such plans. The lack of diffusion of employee share schemes presents a formidable obstacle to government attempts to promote the take-up of employee share ownership plans in Australia. It also means that the majority of employees in Australia do not have the opportunity to own shares in the companies for which they work. It is widely recognised that employee share ownership in unlisted entities is qualitatively different from that in listed entities and that the regulatory regime may be ill-suited to serving the objectives for which ESOPs are introduced in unlisted entities. This research has investigated current objectives of owners of unlisted entities in implementing ESOPs, how employee share ownership in those enterprises is being implemented and structured and how the regulatory regime structures and constrains the use of ESOPs in this sector.

    A fifth strand of research focused on why employees elect or decline to participate in employee share ownership plans. It examined these questions through a survey of employees at two major Australia companies with operating ESOPs. A final area of focus for the project was a comparative analysis. In particular, the project compared the regulatory framework and approach in Australia with those taken in similar jurisdictions such as the United Kingdom and the United States.

    The project employed several different methodologies. As well as textual analysis of current regulatory frameworks, empirical data on company practices in this area and on employee views has been collected through large-scale quantitative surveys. Qualitative research (consisting of semi-structured interviews) has also been conducted to help inform our survey on employee motivations for ESOP participation. Finally, we have collected information from stakeholders and practitioners in the field through a series of workshops. The project has produced eleven reports and a number of refereed journal publications.

    The content of this book is structured as follows. Chapter 1 provides an overview of existing literature both in Australia and overseas on the key legal and policy issues concerning broad-based employee share ownership. Drawing upon research undertaken in a range of academic disciplines, the chapter includes discussion of the rationales for employee share ownership, the costs of employee share ownership both for the employer and for employees, whether employee share ownership impacts on the performance of the company, why employers implement schemes and why employees participate, and the impact of employee share ownership on corporate governance. It also identifies which rationales have enjoyed particular traction among public policymakers in Australia.

    Chapter 2 presents data on the incidence and forms of employee share ownership plans in Australia. It begins by presenting an overview of data existing prior to our project, before turning to consider the results of our empirical research into current practice in companies listed on the ASX. It identifies the incidence of ESOPs in listed companies, key design features and employer views on the regulatory framework and the extent to which that framework influenced their approach to ESOPs.

    Chapters 3 and 4 outline our research on the regulatory environment. Chapter 3 examines the regulation of employee share plans in corporate law, which is found in several parts of the Corporations Act 2001 (Cth) as well as in administrative guidelines. Chapter 4 examines the tax law framework, which is found in Div 83A of the Income Tax Assessment Act 1997 (Cth). This chapter charts the legislative history of the tax treatment of ESOPs in Australia and finds that although the concessional rules appear to have bipartisan support there is a clear ambivalence about the encouragement of ESOPs through the tax regime. As well as explaining the regulatory frameworks, both chapters identify and discuss limitations in the current frameworks and areas for potential reform.

    Chapter 5 reports on our findings as to why employers choose to implement or not implement employee share plans and why employees participate in ESOPs. We explore the extent to which the rationales for employee share ownership at the public policy level are consistent with, or reflected by, actors at the enterprise level. This chapter draws on the project’s survey of companies listed on the ASX and on a workshop conducted with representatives and advisers of unlisted entities, and on empirical data collected through a survey administered to employees in two large companies.

    Chapter 6 outlines our comparative research. It compares the Australian regulatory framework and approach in corporate law and tax in this area with those of the United States and the United Kingdom.

    In chapter 7 we outline some of the main findings of the project and consider some of the key regulatory issues that we believe warrant further attention from policymakers. We also make a number of recommendations to improve the efficiency of the regulatory framework.

    Notes

    1Senate Economic—References Committee, Parliament of Australia, Employee Share Schemes (2009); House of Representatives Standing Committee on Employment, Education and Workplace Relations, Parliament of Australia, Shared Endeavours: Inquiry into Employee Share Ownership in Australian Enterprises (2000) (‘Shared Endeavours’).

    2Graeme Nuttall, ‘Sharing Success: The Nuttall Review of Employee Ownership’ (Report, July 2012).

    3ibid.

    4Nick Clegg, ‘Responding to Nuttall—Next Steps to a John Lewis Economy’ (Speech delivered at the Deputy Prime Minister’s Summit on Employee Ownership, London, 4 July 2012).

    5ibid.

    6Shared Endeavours, above n 1, 41–2; see also at xxvi, 15–16, 26, 29, 285, 290–1.

    7Throughout this book the terms ‘employee share ownership plans’ and ‘employee share schemes’ are used interchangeably.

    8For a discussion of the different issues see Shared Endeavours, above n 1.

    9J Lenne, R Mitchell and I Ramsay, ‘Employee Share Ownership in Australia: A Survey of Key Issues and Themes’ (2006) 14(1) International Journal of Employment Studies 1.

    10Andrew Barnes et al., ‘Employee Share Ownership Plans: Evaluating the Role of Tax and Other Factors Using Two Case Studies’ (2007) 35 Australian Business Law Review 73.

    11Cameron Rider, ‘Sellers of Labour or Investors of Intellectual Capital? Conceptual Problems in the Taxation of Employee Share Ownership in IP Spin-off Companies’ (Working Paper No 19/05, Intellectual Property Research Institute of Australia, The University of Melbourne, October 2005).

    12It should be noted that whilst the project originally envisaged also analysing how labour law in Australia shaped and impacted upon employee share ownership plans, it was decided early on in the project that there was insufficient regulation in this area to warrant further analysis.

    13Most recently, as part of the 2009–10 Budget, the Treasurer announced significant changes to the taxation of these schemes.

  


  
    
1

    Key legal and policy issues

    This chapter explores the legal and policy issues arising in the context of broad-based employee share ownership (ESO). It focuses on broad-based employee share schemes—that is, schemes in which a majority of employees are eligible to take up shares. As already noted, narrow-based or executive share plans raise different issues and public policy considerations.1 The major focus is on ‘conventional’ employee share schemes, which are generally introduced by management and confer only a small proportion of equity on employees.2 Some discussion, however, focuses on schemes that transfer a substantial portion of equity to employees

    The chapter provides a broad overview of the rationales for and the arguments against employee share ownership plans (ESOPs). It does not examine the ‘mechanics’ of ESOPs in any detail, such as how the shares are or should be funded, the limitations on the issue of shares, restrictions on the disposal of shares by employees or whether the shares are placed under the control of the individual workers concerned or under the control of a collective agency (trustee) on their behalf. These issues are largely addressed in chapters 2, 3 and 4, which are concerned with the incidence and forms of ESOPs in Australia and the corporate and taxation law frameworks. In dealing with the arguments for and against ESOPS, we have drawn upon the international literature relevant to the Australian context. Nevertheless, some of the rationales and research findings on employee share schemes inevitably reflect the institutional and regulatory contexts in which they are embedded.

    The first key issue is to identify why government should provide support for employee share ownership. Typically this support takes the form of tax concessions but may also include relief from disclosure and other provisions imposed by corporate law. Proponents of employee share ownership seek to argue that government support is justified on the basis that it provides benefits to employers, to employees and to the economy and society more generally. We examine the rationales that are commonly put forward in favour of employee share ownership and also the criticisms of it. We then examine more closely what the existing literature has to say about some of the perceived benefits and costs of employee share ownership.

    The diversity of the literature on employee share ownership makes compiling this chapter a challenging task. Literature on employee share ownership is found in a range of disciplines: finance, financial economics, labour economics, corporate finance, human resource management and industrial relations.3 The various disciplines are interested in different issues posed by employee share ownership and tend to use different data.4 In particular, as we note in the introduction to this book, a distinction can be drawn between research and analysis that focuses on the control potential of financial participation (i.e., to enhance employee involvement in the management of the company) and that which focuses on the productivity potential (i.e., to enhance the performance of the company).5

    This chapter organises the material as follows. First it looks at the rationales provided for employee share ownership, focusing in particular on the Australian perspective. The next part identifies the key criticisms of employee share ownership. The third part provides an overview of different perspectives identified in relation to employee share ownership. In particular, it examines in more detail some of the claims commonly made by proponents of ESOPs about the perceived benefits to employers, employees and to the economy and society more generally. Finally, the chapter makes several concluding observations.

    
Rationales for employee share ownership

    There are many rationales offered to support employee share ownership, ‘informed by a variety of ideologies and intentions’.6 Some justifications are focused on the enterprise level, whereas others see ESOPs as part of a broader social or macro-economic project. A summary of the principal rationales is provided below.

    
Improving enterprise performance

    Employee share ownership is identified as a means of enhancing enterprise performance through promoting worker productivity.7 The theoretical basis for this rationale is generally located in agency theory.8 In the corporate governance context, agency theory has highlighted the ‘corporate governance problem’ arising out of the separation between ‘ownership’ and ‘control’. Shareholders and managers may have divergent interests and shareholders may find it difficult and expensive to monitor management, particularly where they hold small stakes in many different firms.9 Agency theory has also been used as a theoretical framework in studies of financial participation. It is argued that agency costs arise as a result of the divergent interests between employees and other stakeholders in the company (principally managers and owners). Managers may seek to ameliorate these agency costs through directly monitoring employees and/or through adopting incentive-based forms of remuneration.10 Employee share ownership is one such incentive mechanism by which to reduce costs to the company through more closely aligning the interests of employees with those of other stakeholders in the company.11

    
Industrial relations objectives

    There is a range of industrial relations or human resource management (HRM) rationales for employee share ownership. Employee share ownership is viewed by some as a potential means of enhancing industrial democracy or of bringing the employee into corporate governance.12 For some, ESO is a means of increasing employee understanding of how the company for which they work operates and, more broadly, of ‘absorbing the principles on which the economy of the country is run’.13 For others, ESO is seen as a means of facilitating labour-management cooperation through breaking down the ‘them’ and ‘us’ mentality. Some identify ESOPs as a substitute for salary or wages when the business is not performing well. More recently, employee share ownership as a means of financial participation is identified by HRM scholars as one practice within a ‘bundle’ of HR practices that together constitute a high performance work system.14 Employee share ownership also intersects with the discourse on labour-management ‘partnerships’.15

    
Contributing to national savings

    The potential contribution of ESOPs to national savings was identified as a rationale for employee share schemes at least as early as the mid-1990s.16 In 1996, the then Federal Treasurer Peter Costello observed that giving ‘blue-collar Australians’ a ‘stake in the business’ will provide them with ‘the opportunity to secure for themselves the kind of financial independence this government would like to see’.17 In 2001, the then prime minister emphasised the importance of employee share ownership plans in increasing the voluntary savings of Australian households and ‘fostering a more balanced approach to retirement planning’.18 In 2000, however, Shared Endeavours observed that the place of employee share ownership in ‘a national savings program has not been fully considered by Parliament nor been the subject of clear policy’.19

    
Promoting innovation

    Since 2001, employee share ownership has featured within the government’s initiative to promote science and innovation. The initial strategy document—Backing Australia’s Ability: An Innovation Action Plan for the Future—published in 2001,20 noted that a high-level Ministerial Committee responsible for overseeing the implementation of Backing Australia’s Ability would examine a number of areas in order to ensure that relevant policies provide the most effective support for R&D, its commercial application and skills development. The document identified as one of these specific areas the potential extension of employee share ownership schemes in small and medium unlisted companies, as well as companies in sunrise and new industries.21

    
Remuneration objectives

    Although it has never been highlighted as a policy objective in its own right, a number of comments related employee share ownership to the desirability of giving employers and employees greater flexibility in determining the nature and mix of remuneration packages. For example, in a submission to the Shared Endeavours inquiry, the Treasurer stated that ESOPs were ‘consistent with Government policy of allowing employers and employees greater flexibility and choice in their working arrangements’.22

    Other objectives

    The Shared Endeavours inquiry identified a further objective, namely that the promotion of ESOPs could facilitate ‘employee buyouts and succession planning’.23 Although there was no real discussion of the issues, they had been raised in submissions to the inquiry and the Majority Report noted that using ESOPs in this way would greatly expand the level of share ownership in Australia.24

    The Shared Endeavours Majority Report identified three inter-related objectives: ‘ownership objectives’, whereby plans are used to transfer all or part ownership of a company; ‘remuneration objectives’ whereby shares are used as an incentive for employees; and ‘workplace change objectives’, whereby shares are used to ‘change the culture’ of a company.25 The importance of these objectives may vary according to the company, and the country context. According to the Australian Employee Ownership Association (AEOA), for example, ownership considerations are predominant in the US, whereas remuneration and cultural change motives appear dominant in Australia .26 The Shared Endeavours Majority Report concluded that public policy should be formulated so as to promote ESOPs for four purposes: to better align the interests of employees and employers, to develop national savings, to facilitate the development of sunrise enterprises and to facilitate employee buyouts and succession planning.27

    
Key criticisms of employee share ownership

    The most widely identified criticism relates to the cost arising from employee share ownership, such as the financial risk it imposes on employees. In general, employees have less discretionary income and a lower ability to diversify their risks than conventional investors. The wage system allocates the greater proportion of risk upon shareholders who are more capable of bearing the risk. Employee share ownership shifts some of this risk back on employees.28 Through broad-based ESOPs, an ‘employee is asked to make an equity investment in the same firm in which his or her labour is invested. Should the firm fail, the employee loses on both investments.’29 The extent to which ESOPs expose employees to risk will, of course, vary significantly depending on the way the ESOP is structured and the regulatory framework. In the US, for example, ESOPs have been criticised for exposing employees to high levels of risk as employees’ pensions, personal wealth and wages may all be tied to the same company.30

    Trade unions have historically taken a cautious approach to employee share ownership.31 Pendleton identifies three principal concerns that trade unions in the UK have had with ESOPs. First, ESOPs in the UK have generally fallen outside the scope of collective bargaining, meaning that they are often not subject to negotiation. Second, concerns have been raised that ESOPs may diminish the employee’s need for trade union representation. Finally, ESOPs are seen as potentially confusing and undermining of the representative role of trade unions by putting them in a position where they are representing both employees and owners, and perhaps even involved in governance institutions.32 Wariness towards the impact of ESOPs on trade unions is strongly associated with Harvie Ramsay’s Marxist critique of employee participation. Ramsay’s ‘cycles of control’ thesis contends that employers have introduced mechanisms for employee financial participation, including share ownership schemes, at times when the power of labour has been strong as a means of gaining workers’ compliance.33 Through promoting employee identification with the firm, employers have sought to undermine or avoid trade union representation.34 Such an approach, however, is not successful in the long-term in achieving identification of employees with the firm as the proportion of equity transferred to employees is generally so minimal as not to have a significant effect on employee attitudes or behaviour.

    Pendleton has argued that financial participation by employees is a much more complex phenomenon than described by Ramsay. First, Pendleton notes that Ramsay’s ‘cycles of control’ thesis fails to account for the sustained interest in ESOPs in the UK since the late 1970s. Secondly, a number of studies suggest that employers’ reasons for introducing ESOPs are much more complex than simply based on a desire to undermine trade unionism.35 While employers may be attracted by ESOPs for their potential to increase employee commitment, industrial relations considerations are rarely at the forefront of employers’ considerations. Adopting an institutional perspective, Pendleton argues that the character, practices and outcomes of financial participation arise from the interaction between actor interests and behaviours in specific institutional contexts.36

    Employee share ownership may also impose costs on non-employee shareholders. While generally not a concern for large companies, employee share ownership has the potential to dilute a company’s capital base, thus disadvantaging non-employee shareholders. It may also lead to a loss of control of the company where it is small or where the shares are closely held. Some managers may be wary of the potential for ESOPs to lead to greater control of the company by employees through employees voting as a block. There are a number of ways around this problem, including restrictions on voting or the use of ‘shadow’ shares.37 Stradwick, writing on ESO in Australia in 1996, dismisses this fear as ‘so remote as to be almost nil.’38 Finally, concerns are raised over the potential for ESOPs to be used as a means of avoiding tax.39

    
Different perspectives on employee share ownership

    Arguments for employee ownership are based on perceived benefits to employers, employees or to the economy and society more generally. It is therefore important to explore whether there is any evidence to support these arguments. Research into the effect of employee share ownership can be grouped into two broad categories.40 The first perspective, located largely within the field of labour economics, seeks to establish whether employee share ownership has an impact on firm performance. The second broad perspective focuses on the industrial relations and human resource management issues posed by employee share ownership. Authors within these disciplines have explored a range of issues. These include the relationship between employee share ownership and participation by employees, both at the workplace level and in corporate governance; how participation in an ESOP affects employee attitudes and levels of commitment to the firm; the relationship between employee share ownership and trade unions; employer and employee perceptions of ESOPs; the characteristics of companies adopting ESOPs; and particular issues arising out of majority employee-owned firms. Each of these areas of inquiry is summarised briefly below.

    
The employers’ perspective

    Do ESOP employers perform better than those without ESOPs?

    There is a considerable amount of empirical research that attempts to assess whether the implementation of employee share ownership leads to enhanced organisational performance. As noted above, the theoretical departure point for much of this research is the principal-agent problem.41 There are two commonly identified ways in which ESOPs reduce agency costs: through increased productivity as a result of employees feeling they have a direct interest in the performance of the firm (thus enhancing commitment to the objectives of the firm); and through lowering monitoring costs by aligning employee interests with those of the firm.42

    A number of theoretical explanations have been proffered for the precise way in which ESOPs lead to increased organisational performance.43 First is the ‘pure incentive effect of financial involvement’ by employees as they receive some income (deferred or cash), which is directly linked to the performance of the firm. Secondly, ESOPs cause the employee to identify with the firm, thus leading to reduced employee turnover and absenteeism. Finally, ESOPs may provide incentives for employee owners to share information at all levels, resulting in increased organisational efficiency. All the above, however, are predicated on the finding of some ‘psychology of ownership’ arising from ESOPs.

    Australian research into the link between employee share ownership and productivity is very limited. There are no extensive studies on the existence of, or reasons for, any link between the ESOPs and increased productivity.44 In 1997, Brown and Wah Lau argued that, for employees, the perceived link between increasing their own effort and improved value of their equity holding was so tenuous as to be non-existent, thus there is no real incentive to improve performance.45 However, data drawn from the Australian Workplace Industrial Relations Survey 1995 indicated a positive correlation between companies with ESOPs (particularly those with broad-based participation practices) and lower rates of absenteeism and higher productivity.46 In contrast, based on a survey conducted among delegates in 1999, the Australian Manufacturers Workers’ Union argued that the presence of a share scheme did not have an observable impact on productivity.47 The Shared Endeavours Majority Report noted research which showed a correlation between ESOPs and higher rates of industrial action by employees. This finding contrasts with the supposed ‘industrial harmony’ benefits of ESO. The report, however, dismissed this correlation, arguing that it merely reflected the fact that workplaces with ESOPs tended to be large, unionised ones.

    While the findings of the international literature are mixed, the majority of evidence suggests that ESOPs alone do not improve company productivity.48 Corporate performance is only improved where ESOPs are accompanied by increased employee participation in decision-making.49

    Several studies have argued that ESOPs may impact negatively upon productivity. In 2005, Elhayek and Petrovic-Lazarevic conducted a study on the relationship between ESOPs and organisational performance.50 The negative findings in this study were reported in The Age.51 This study sought to resolve whether Australian firms with higher ESOP participation rates exhibit improved financial performance as measured by common accounting ratios. This quantitative study involved statistical analysis of the correlation between financial performance indicators and levels of ESO participation in Australian companies. The authors concluded that their research suggests that large employee shareholdings are not of themselves instrumental in improving firm performance. Other human resource policies are much more important. They found that firms with lower ESO participation rates have better organisational performance across many financial areas. The authors argued that their findings contradict existing studies by suggesting that high ESO scheme participation may not be effective at motivating employees because they do not align organisational and employee objectives, thus resulting in little to no improvement in performance.52 Unsurprisingly, the Elhayek and Petrovic-Lazarevic study attracted criticism from the AEOA. The President of the AEOA has argued that the study is unconvincing and based on a flawed methodology.53

    There are a number of limitations inherent in the literature that seeks to measure whether employee ownership has a positive effect on productivity.54 Attempts to establish a direct relationship between ESOPs and higher organisational productivity inevitably encounter difficulties in causal uncertainty.55 It may be, for example, that it is the most productive enterprises that are choosing to introduce ESO schemes. Secondly, the small number of shares held by employees may mean that the financial entitlement from participation in an ESOP is ‘marginal, uncertain and disconnected from day-to-day working life’, rendering tenuous any perceived link between ESOPs and higher productivity.56 Thirdly, researchers often fail to consider why particular firms initially adopt ESOPs. Firms may implement ESOPs for a range of reasons that are not necessarily linked to a desire to improve productivity: they may be motivated by a desire to resist a takeover or to take advantage of tax concessions. The structure and performance effects of ESOPs are likely to be strongly influenced by the circumstances in which employee ownership is introduced and the motives for it.57 Finally, the heterogeneity of ESOPs—in their structure, objectives and the divergent workplace cultures in which the schemes are introduced, renders problematic any attempt to establish a link between productivity and ESOPs.58

    McHugh, Cutcher-Gershenfeld and Bridge adopted a more nuanced approach to the question of the relationship between ESOPs and company productivity.59 The authors move beyond the literature that tends to contrast ESOP and non-ESOP companies or ESOP firms pre-adoption and post-adoption. They note that there is great variation among ESOPs in relation to the degree of employee input and influence, and that most studies fail to take this diversity into account.60 Through comparing companies with ESOPs against each other, McHugh et al. sought to examine how variations in ESOP structures impact upon company performance. The authors hypothesise that three ownership attributes (the level of employee influence in decision-making, the amount of ESOP information given to employee shareholders and the extent to which ESOP design provides employee shareholders with equity) are positively related to ESOP company performance. The authors concluded from their empirical study, based on survey responses from management at sixty-one companies with ESOPs, that employee influence in operational related decisions and employee ESOP information was positively correlated to managerial perceptions of enhanced company performance. Employee influence in strategic level decisions, however, was not related to perceptions of enhanced company performance. While the authors conceded the limitations of their study, including their reliance on subjective rather than objective indicators of company performance, they argue that the findings do have implications for management, policy makers and researchers. In particular, those interested in improving firm performance should increase opportunities for employee influence in the firm.61

    
Why do employers implement ESOPs and why do employees participate?

    In Australia, there has been little empirical research into why firms adopt ESOPs. Barnes et al. conducted two case studies of enterprise-level ESO schemes, seeking to gain insight into how supposed objectives of ESO are understood by business managers and employees.62 From their interviews, the authors reached the tentative conclusion that both management and employees adopt a ‘nebulous’ employee engagement rationale for the implementation of ESOPs, rather than focusing on the potential for ESOPs to provide incentives for specific kinds of behaviour.63 This research also looked at the role the tax concession regime has played in shaping the implementation and management of the two companies’ ESOPs. The authors found that the tax concessions did not operate as a significant incentive for these two companies.64

    In 2004, the Employee Share Ownership Development Unit (ESODU) commissioned a large-scale survey of business in Australia, which sought to measure how businesses with and without plans regarded the benefits of ESOPs. It found that businesses were more likely to agree that ESOPs provided benefits related to organisational culture and workplace relations/human resource strategies rather than rationales based on improved performance, a better working environment, competitive salary packaging or tax benefits for employees. The Shared Endeavours report cites research conducted by Stradwick in 1999 for the AEOA, which involved a survey of ESOPs in most of the Australian Securities Exchange’s top 500 companies. Preliminary findings suggested that 90 per cent of companies introduced ESOPs to increase employee identification with the interests of shareholders, 80 per cent to provide a benefit for employees, 40 per cent because it was a tax effective way of rewarding employees, 29 per cent to increase labour productivity and 7 per cent to enhance recruitment and retention.65

    As reported in chapters 3 and 6, as part of our research we conducted a study into employee share plan practice in companies listed on the Australian Securities Exchange.66 We asked respondents who did have an ESOP to select the extent to which they agreed or disagreed that the plan was implemented to achieve certain objectives. Of the fourteen objectives specified, 97 per cent of respondents either agreed or strongly agreed that the company sought to show employees that the company values them. Other common objectives were sharing financial success with employees (95.5 per cent), aligning staff interests with shareholders interests (94.9 per cent), retaining employees (92 per cent) and attracting employees (81.8 per cent). The seventh most popular objective was encouraging increased productivity (76 per cent). The four least common objectives for having the employee share plan were utilising the tax concession advantage (32.6 per cent), facilitating additional savings by employees for retirement (31.1 per cent), raising capital (6.7 per cent) and inhibiting takeovers (2.2 per cent).

    Research from the UK has found that employers adopted ESOPs for a diversity of reasons, though employers are often vague about the precise nature of the incentive or motivation.67 Writing in 2001 from the US, Sesil, Kruse and Blasi identified at least sixteen large-scale empirical studies into this question. They concluded that the studies did not support any one dominant explanation for the adoption of ESOPs.68

    Research focusing on employee perspectives of ESOPs is scarcer.69 Employee perceptions of ESO are recognised as an area in which further research is needed.70 In Australia, research appears to consist of our survey research, summarised in this section, two case studies from Barnes et al. and data collected by the ESODU in 2004 which found that employee resistance was among the most frequently cited barriers for businesses in relation to the implementation of ESOPs.71

    In Europe, there is limited research on how employees perceive ESOPs. This research on employee perceptions and behaviour towards ESO tends to draw upon the theoretical literature relating to risk aversion and portfolio diversification. In the UK, Pendleton has examined whether employee stock option holders choose to keep or sell their stock on exercise and the influences on their decisions to do so.72 Through analysing data from a survey of over 24 000 employees (with a 24 per cent response rate) in eleven publicly-listed companies with all-employee stock option plans in the UK, Pendleton found that over 40 per cent of employees retain their shares for a year or more after exercise, and that the most important individual-level influences on the decision whether to keep or sell their shares were the structure of investment portfolios, the reasons for participating in the stock option plan and age.73 His findings suggested that income and risk preferences have little direct influence.

    In the late 1980s, Dewe, Dunn and Richardson surveyed employees within a single UK company with an employee share option scheme, with the purpose of understanding why employees were attracted to the scheme.74 In particular, the authors sought to explore the relationship between attitudes to work, opinions of employee share schemes held by employees and the intention to join such a scheme.75 The authors found that employees favoured joining when they felt positive towards share option schemes in general, regardless of their particular attitude toward the firm. To the authors, the most striking finding of their study was that work attitude variables did not have a strong association with intention to participate in the scheme: that is, ‘workers who feel a strong sense of commitment to the firm are no more likely to want to take part in the scheme than those who do not’.76 They reasoned from this finding that such schemes had greater potential for widespread attitudinal change than if they had found the scheme simply attracted employees that already had the level of commitment to the firm that the firm was aiming to achieve through implementing the scheme.

    Recently, Pendleton examined the attitudinal factors associated with participation in, and contributions to, UK Save As You Earn (SAYE) share option plans.77 The data was sourced from over 2600 employees in three large UK companies with well-established SAYE plans. The results surprisingly showed that ‘[c]ommitment to the firm, in the sense of an identity of values and sense of involvement, is negatively related to the probability of participating in the plan’.78 Instead, the findings indicate that employee participation is motivated by financial factors rather than a desire for greater involvement and identity with the firm.79

    As part of our project we conducted a survey of 2000 employees of two subsidiaries of one of Australia’s largest publicly listed retail companies and employers—500 randomly selected employees who were shareholders at each company and 500 randomly selected employees who were not shareholders at each company—representing 4.2 per cent of their combined workforce of 48 069. The results of this survey are discussed in more detail in chapter 5. We found support for our hypothesis that employees who adopt a financial orientation towards employee share ownership—that is, those who see share ownership in their employer as an effective means of profit-making—are more likely to participate in an ESOP than those who do not.

    
Characteristics of companies adopting ESOPs

    A further strand of the literature has sought to identify the characteristics of firms that adopt ESOPs.80 Some authors interested in this issue have approached the question from the basis of economic theory, while others have adopted an industrial relations perspective. The studies within the economic/organisational literature make a number of broad predictions concerning the characteristics of firms adopting ESO.81 First, employee share ownership is more likely to be used where employee performance is difficult to monitor because of certain features of work organisation and job design (such as firms where intellectual capital is the main source of customer value, in large firms or in firms experiencing fast growth).82 The second prediction is that group-based rewards such as ESOPs will be attractive to firms when individual incentive-based pay is costly to operate. Thus ESOPs tend to be viewed as an alternative to individual incentives, such as individual performance-based pay mechanisms.

    In the UK, Pendleton has examined the economic literature that draws upon agency theory to explain the existence of ESOPs in firms. He examined the data from the UK Workplace Employee Relations Survey (1998) to ascertain whether share plans substituted for direct monitoring or individual incentives. He found that ESO was often implemented alongside individual incentives. This suggested, according to Pendleton, that broad-based ESOPs, while providing weak incentives themselves, are used to mitigate dysfunctional effects of individual incentives by engendering cooperation and trust, and by encouraging employees to think and act about performance outcomes by reference to a longer time frame.83

    The studies that have taken an industrial relations perspective to the question of what type of firms adopt ESOPs have focused on the relationship between ESO and other forms of employee participation. The findings of these studies vary greatly. Some studies have found a positive relationship between financial participation and other forms of employee participation.84 Several of these earlier studies, however, failed to distinguish between ESO and profit-sharing.85 In 1997, Pendleton examined data from the UK Workplace Industrial Relations Survey conducted in 1990 in an attempt to identify what kinds of firms implement broad-based employee share schemes.86 He found that the characteristics of workplaces with ESO varied significantly from those with profit-sharing arrangements or to those with no form of financial participation. Pendleton argued that his findings provided little support for economic-based explanations for the adoption of ESO (as outlined above) but considerable support for the industrial relations-based findings.87 According to Pendleton, workplaces that have implemented ESOPs tended to have other forms of employee representation and participation, such as joint consultative committees, to determine pay by collective bargaining and to have high levels of union density.88 He notes that his findings support the conclusion that firms may use multiple forms of incentives and that ESOPs may be complementary to other forms of financial participation.89

    In Australia, Tuberville has conducted a study similar to that conducted by Pendleton, using data from the Australian Workplace Industrial Relations Surveys in 1990 and 1995. Tuberville’s findings suggested that financial participation (defined as collective forms of profit sharing or employee share schemes) did not seem to coexist with ‘representative forms of employee representation’, such as joint consultative committees and worker representation on company boards. Rather, financial participation was strongly associated with continuous improvement and total quality management techniques.90

    In contrast, drawing upon data collected from listed companies in Finland, France, Germany, the Netherlands, Spain and the UK, Kalmi, Pendleton and Poutsma concluded in 2004 that while there is some evidence to suggest the co-existence of profit sharing and other participatory practices, this conjunction is not found with employee equity plans.91

    
Majority employee-owned firms

    A small strand of the ESO literature from the UK and the US has focused on firms that have transferred substantial portions of equity to employees.92 Given the higher levels of equity held by employees in such firms, ESOPs in these firms embody the potential to facilitate much greater levels of employee participation, particularly at the level of corporate governance.93 These studies have generally adopted a case study approach, exploring the origins, forms and performance of employee-owned firms.

    Much of the work on employee-owned firms in the UK has focused on the bus industry, where ESOPs were a common mechanism to facilitate management–employee buyouts in the context of privatisation of the industry in the late 1980s. Focusing on ESOPs within the bus industry, Pendleton et al. conducted an extensive empirical study on the extent to which ESOPs extend employee involvement in decision-making.94 In an article published in 1996, Pendleton et al. examined the possibility that companies with ESOPs that confer majority ownership on employees have different levels of employee participation than found in ‘conventional’ firms. The authors concluded that companies with majority employee ownership often did develop different structures for employee participation. In particular, they tended to implement forms of employee participation that were more representative-based, and that tended to focus on strategic rather than task-related decisions.95 More broadly, Pendleton has argued that UK ESOPs vary widely in the extent to which they lead to greater levels of employee participation:

    
      the objectives, philosophies and interests of the key actors involved in conversions to employee ownership have a critical influence on the reasons for employee ownership, the level of employee shareholding, and the forms of participation and governance adopted.96

    

    There does not appear to be any study conducted in Australia concerning if and how majority employee-owned companies differ from those companies that transfer smaller amounts of equity to employees.

    
The employee perspective

    
Employee share ownership and employee participation

    A number of authors have explored the relationship between employee share ownership and participation.97 There appear to be two broad strands of this literature. The first is concerned with the question of whether employee share ownership leads to greater levels of employee participation in workplace-level and board-level decision-making. The second strand focuses more broadly on the relationship between employee share ownership and other forms of financial participation. This second strand is examined in the section above on characteristics of companies adopting ESOPs. In relation to the former, there is little evidence to support the view that ESOPs automatically lead to increased employee participation, either at the workplace or board level.98 Writing on ESOPs in the UK, Pendleton has repeatedly observed that there is little evidence to suggest that firms with conventional share schemes develop mechanisms for employee participation in decision-making. In an article published in 1995, Pendleton et al. emphasise that the extent to which an ESOP will facilitate employee participation within a specific company depends to a large extent on the goals of those who implemented it.99 The authors distinguish between three different ‘constellations’ of ESOPs: the ‘technical ESOP’ (conventional ESOPs introduced by management as a technical measure and generally driven by corporate finance issues); the ‘paternalistic ESOP’ (where an owner seeks to give employees an opportunity to share in the well-being of the firm but the ESOP is established with minimal involvement by employees or their representatives); and the ‘representative ESOP’ (where employee representatives are involved extensively in the creation of ESOPs). Significant innovations in representative forms of employee participation are only present in the latter form.100

    In a 1996 article, the same authors argued that, while conventional firms with ESOPs do not generally confer rights upon employees to participate, there is evidence to suggest that share schemes tend to form part of a broader package of workplace initiatives to develop individualistic forms of employee involvement.101 The authors observe that in firms with conventional share schemes, the evidence suggests that ‘employee participation focuses on direct employee involvement in task-related rather than strategic decisions, and that it is generally individualistic rather than collectivist in form’.102 They attribute this tendency largely to the fact that in such firms employee share ownership tends to be a management-driven initiative. In contrast, where other actors are involved in the initial design and implementation of ESO, employee participation may be more collectivist in nature.103

    Evidence from the US suggests that although there is significant variation in ESOP firms with respect to employee participation, most firms with ESOPs do not display significant innovation in employment participation.104

    
Does participation in an ESOP influence employee attitudes and levels of commitment to the organisation?

    A number of studies, located largely within the human resource management field, have focused on the capacity of ESOPs to lead to improved employee attitudes and levels of commitment. More recently, employee share ownership has been identified as a means through which to facilitate employee commitment in an era where ‘shareholder value’ is predominant and firms no longer provide ‘traditional’ returns such as long-term employment.105

    Authors have sought to explain how ownership translates into improved employee attitudes. Particularly influential on both the subsequent US and the UK literature has been Klein’s formulation of three models.106 The first (the intrinsic model) posits that the simple fact of ownership will increase employee commitment to the company. The second (the instrumental satisfaction model) suggests that ownership will only translate into improved employee attitudes and levels of commitment where ownership allows for greater employee participation in company decision-making. The third model (the extrinsic model) posits that employee ownership will increase employee commitment and satisfaction where it is financially rewarding to employees.

    A range of strategies have been used in an effort to test the proposition that employee share ownership generates increased employee commitment to the firm. These include examination of the relation between employee attitudes and the number of shares held by an employee, comparison of the attitudes of employee owners and non-owners, longitudinal comparisons of employee shareholder attitudes and interviews asking respondents for their perceptions on whether and how share ownership has changed their attitudes towards the firm.

    The findings in the literature are mixed, both as to whether and how ESOPs have an impact on employee attitudes. Studies range from those that find extensive attitudinal change to those that find no differences. A considerable number of studies in both the UK and US offer strong support for Klein’s ‘instrumental’ model and considerable support for the ‘extrinsic’ model. Most of the studies from the UK and the US have emphasised that share ownership per se is unlikely to influence significantly employee attitudes or levels of commitment. This is particularly the case where the proportion of equity transferred is small. Other variables, such as participation in decision-making and financial reward, are necessary for ownership to be associated with increased satisfaction and commitment.

    Efforts to assess the impact of employee share ownership on employee attitudes inevitably encounter obstacles. There are methodological difficulties in evaluating employee responses to the specific effects of employee share ownership and causally relating any changes to participation in a share ownership scheme.107 A number of authors have criticised studies that focus on the manipulation of large, publicly available data sets, for failing to account for other factors that may have influenced employee perceptions. Blasi, for example, has suggested that researchers should focus more on detailed studies of individual firms with ESOPs.108 Finally, as Pendleton has argued, a number of studies are limited by their failure to take into consideration employee perceptions of what the ESOP was intended to achieve: the capacity of ESOPs to engender positive attitudes among participating employees towards their employer is a function of employee perceptions of the purpose of the plan and the extent to which these purposes are seen to be consistent with, and meet, employees’ objectives and interests.109

    
Employee share ownership and trade unions

    A strand of the industrial relations literature has examined empirically the relationship between trade union representation and employee ownership. This literature can be divided into two broad areas of inquiry. The first examines the impact of employee share ownership on trade unions. The second looks at how trade union involvement influences the structure and nature of ESOPs.

    There is little empirical evidence from the UK or US to suggest that ESOPs result in a decreased desire among employees for trade union representation.110 From their research in Europe, Pendleton et al. note that the wide range of workplace and employment issues tends to create sufficient employee demand for collective industrial relations structures and organisations.111 Lenne, Mitchell and Ramsay have observed that ESOPs may in fact increase trade union voice through shareholder activism, by highlighting particular employee issues.112

    Writing from the US, Cramton, Mehran and Tracy explore the impact of ESOPs on the collective bargaining role of trade unions.113 The authors focus on enterprises in which union members have a non-controlling ownership interest. They suggest that ESOPs create incentives for trade unions to become weaker bargainers. The authors examined data on union contract negotiations for the period 1970–95, as collected by the Bureau of Labor Statistics. According to the authors, the data indicated a decline in both the incidence of labour disputes and strikes following the adoption of an ESOP. The authors suggest that ESOPs increase the efficiency of labour negotiations by reducing the incidence of labor disputes and shifting the composition of disputes from more costly strikes towards ‘hold-outs’.114

    A number of studies from the US have found that unionisation has had some discernible effects on the structure and operation of employee share ownership. Yates compared organisational structures and practices among companies with four distinct relationships between organised labour and employee stock ownership.115 She concluded that work practices in the unionised, majority employee-owned companies were characterised by more equality, better communication, more training, more opportunities to participate and a more cooperative relationship between management and employees. In firms where union members held a minority share of the firm, there was some evidence, though more limited, of more participative management. The lowest levels of communication, training and participation were found in the non-unionised ESOP firms.116 Yates concluded that ‘economic democracy through share ownership contributes to favourable working conditions for unionised employees in rough proportion to their share of ownership’.117 McHugh, Cutcher-Gershenfeld and Polzin found from their study of sixty-eight Michigan ESOPs that union members’ participation in the ESOP was broadly correlated with more participation in employee relations but not in company management and governance, that ESOPs with unionised participants were more likely to own a majority of their company shares, that the benefits of employee ownership where union members were participants were allocated in a more egalitarian manner and that ESOPs with unionised members were more likely to offer participation in selecting board members and to have union representation on the board.118

    
Employee share ownership and corporate governance

    The relationship between employee share ownership and corporate governance has been explored from a number of different perspectives.119 Hollo identifies three main ways in which ESOPs may affect corporate governance.120 First, they may provide corporate directors with a means to manipulate corporate control in their favour. The second issue relates to shareholder neutrality: in particular, the potential issues arising from the capacity of ESOPs to dilute holdings of shareholders.121 The third way in which ESOPs may affect corporate governance is the potential for employees, through ESOP participation, to have a greater say in the governance of the company. This third issue has been considered in the section above on employee share ownership and employee participation.

    The first and second issues appear to have received little attention in Australia. The concern that ESOPs are used by corporate directors as a means of securing or reinforcing their own autonomy appears to be dominant in the US but not elsewhere.122 The concern here is that directors structure an ESOP in a way that entrenches their own power through, for example, appointing an ESOP trustee that is sympathetic to their interests or simply passing a large block of shares to employees, who are generally aligned to management.123 ESOPs have been a common defence in the US to hostile takeover bids and there has been a considerable amount of US case law on this issue.124 Fine concludes from his survey of the US literature:

    
      Whatever the historical and specific motives that informed the formation of ESOPs, they have become more and more heavily embroiled in the general process of corporate strategy, with limited actual and potential deference to the interests of employees.125

    

    In Australia, however, Aitkin and Wood have noted that ESOPs are too small a proportion of issued capital to be a useful defence against takeover.126

    Many authors have referred to the potential for employee share ownership to increase employee influence in corporate governance. Employee share ownership is regarded as a means of overcoming the perceived deficiencies inherent in the view that the maximisation of shareholder interests is paramount,127 with employees as ‘outsiders’ in corporate governance.128 Employee share ownership can provide a means of ‘internalising the stakeholder-firm relationship’.129 There are two principal mechanisms through which the interests of employees may be taken into account in corporate governance—via expansion of the fiduciary duties of directors and second by rights of participation in the corporate decision-making process.130 Through employee share ownership, employees become shareholders and thus theoretically are able to protect their interests through the mechanism of share ownership.131 As noted by Pendleton, one of the principal attractions of employee share ownership in Anglo-Saxon economies is that it gives employee stakeholders additional rights to those they possess as workers without violating the principles of existing company law.132

    Only a few authors in Australia have addressed this issue in any depth. Lenne, Mitchell and Ramsay noted ‘the distance between the current debate on ESO and the fundamental question of employee participation in corporate governance’.133 A decade earlier, Hill conceded that employee share ownership had rarely been accompanied by participation in corporate governance. However, somewhat optimistically, Hill noted that there were ‘signs of major changes’. She pointed to a number of ‘progressive’ companies that had structured their plans in a way so as to achieve employee participation in corporate decision-making, ‘such as through pass-through voting of shares, ability to direct the trustee how to vote, or representation at the level of trustee’.134 However, she supports these observations purely by references to the United States.

    Writing in Australia, Reynolds has examined the legal basis upon which employees as shareholders could promote their claims within the context of Australian corporate law, either as members of an ESOP or as independent investors.135 He begins by emphasising the fact that, as a distinct group, there is little legal support for the view that employees should be regarded as legitimate stakeholders in Australian corporate governance, and emphasises that employees have no directly enforceable interests under the Corporations Act. Reynolds then raises the question of whether participation in an ESOP may change this situation. He examines a range of provisions in the Corporations Act that could be used by employee shareholders to promote their unique set of interests.136 He concludes, however, that these remedies are all unlikely to impact upon the governance of the firm in a practical sense or enable employees to promote their interests as employees. Reynolds concludes that employee shareholders have only a ‘slightly higher level of enforceable interests’ in Australia.137

    A number of authors have sought to justify employee share ownership on the basis that it has the capacity to improve company economic performance. In contrast to other types of shareholders who may be interested only in short-term dividend returns or share price maximisation, employee shareholders may be more interested in good governance and in the long-term success of the companies in which they own shares.138 For Michie and Oughton, employee share ownership provides a means of overcoming the ‘short termism’ which has long been recognised as problematic for UK industry: ‘the continual pressure to deliver “shareholder value” above all can have a damaging effect not only on the interests of other stakeholders but on long-term investment in the business itself’.139 Employee owners are likely to have a longer time horizon and to have additional objectives to simply the short-term maximisation of profits, such as long-term job security.140 In addition, unions have maintained that favourable working conditions for employees means that companies will be more productive and better able to manage risk, thereby ensuring secure economic performance of the company and, in turn, affording greater potential returns for shareholders.141
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