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Preface


 


What principles must a political and constitutional order be based upon if it is to be democratic? The following pages answer this question. The answer is given by an examination of what the concept of democracy itself entails. The point of asking the question is that even those states standardly described as the ‘world’s leading democracies’ do not meet the requirements that the principles of democracy impose. 


This is a large claim, but if right it is too important to ignore. In a previous book, Democracy and Its Crisis (2017), I discussed the problems that democracy is facing, especially in what are taken to be two key exemplars of the model: the United States and the United Kingdom. That book outlines what a ‘representative democracy’ is meant to be, how and why the conception of such a democracy arose, and how and why it has lately gone astray.1 In my judgment the case for representative democracy is better than for ‘direct’, ‘sortitive’, ‘deliberative’, and other versions of democracy, and therefore it is worth defending not just from external attack, but – equally importantly – from the corrosive influence of inherent and acquired internal inadequacies which need to be identified and remedied to preserve the good offered by democracy as such.2 


The present book is a contribution to this latter task. I undertake it by seeking to make clear the fundamental principles on which a political and constitutional order must be based in order to be democratic in the full meaning of this term. The task is an urgent one, because many more democracies than just the two mentioned are at risk from the absence or decay of the fundamental principles at issue, an absence or decay that developments over the last few years have exposed. We have learned from these developments that there is a ticking time-bomb at the heart of a major form of representative democracy – the ‘Westminster Model’ and its derivatives and developments (of which the US Constitution is a variant) – in more than fifty countries around the world. The problem is as large and as widespread as it is serious.


This is not a book about constitutional technicalities, although the points I make are illuminated by reference to aspects both of Westminster Model constitutions and those of other democracies.3 Instead this is a book about principles, the principles that should underlie a democratic order. It is an answer to the question, What should a democratic order be like in its fundamentals, to ensure that it delivers what democracy is meant to be for? Nevertheless, certain of the fundamental principles directly speak to the question of what a constitution must contain, constraining what any individual constitution for a democratic order can be like. These principles are violated by the very nature of the Westminster Model, so even in countries which have developed and improved that model in a number of respects – compare the Australian constitutional arrangements to the British, for such an example – they have not defused the time-bomb at the model’s heart. So I repeat: the problem addressed here is as large and widespread as it is serious.


But this discussion of principles is not intended to be abstract and theoretical merely. Theorizing may have its pleasures, but its terminus is too often the ever-receding utopian horizon which, for the serious business of government and its impact on human realities, is not the right destination. Practical remedies are needed to make democracy deliver its promise of being by the people, for the people. These remedies have to be formulated in response to identified and diagnosed weaknesses in the democratic systems that have evolved over the last two centuries, this evolution having mainly been controlled by those in positions of influence so that they could reduce the extent to which their own power was attenuated. Frustration with the imposed filters that thus increasingly dilute ‘people power’ the further up the hierarchies of governmental and legislative institutions one goes, prompts some to clutch at radical and dramatic alternatives.4 This is to risk throwing the baby out with the bathwater, because much in the hard-won democratic advances made over the last two centuries is worth preserving. The better metaphor here is that of a journey, and to say that it has not yet reached its goal, which is: a reliable, well-functioning order that meets the fundamental democratic demand that government, constituted by the authority of the people and answerable to them, exists to serve the people’s interests – all the people. There is very much more to this simple and obvious-seeming formula than at first meets the eye, as the following pages are designed to show.
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Introduction


 


This book examines a specific question: What principles must underlie any political and governmental order which receives its legitimacy, its powers, the extent and conditions of their exercise, and the fundamental purposes they serve, from the active consent of the governed, whose rights, interests and well-being are at stake in giving that consent? It is therefore an examination of what, in the broadest sense, is to be described as the fundamental principles of democracy.


Apart from the intrinsic importance of such an examination, there is an acute need for it, as revealed by an analysis of a dominant constitutional model on which many democracies are based. This is the ‘Westminster Model’, examples of which – or derivations from which – exist in the United Kingdom, Australia, Canada, New Zealand, India, Ireland, and nearly fifty other states including (for reasons that will be explained) the United States and other countries which have modified the Westminster Model into a presidential or hybrid form. Not least because of the influence once exerted in the world by governments based in Westminster when it ruled an extensive empire, this model is apt to proclaim itself, in self-congratulatory terms, as the very type of a system designed to foster good governance. The proceedings in the Westminster Parliament – ‘the mother of Parliaments’ – would be recognizable today to an MP who sat in it in the age of Gladstone and Disraeli, and this fact might be cited with approval by one who is persuaded of the perfection of its forms and the value of continuity. Instead this fact should be taken as symptomatic of problems, which in several ways infect democracies around the world.


This is because Westminster Model democracy, both in its place of origin and in many of the political and governmental orders derived from it, is either dysfunctional or in danger of becoming so as a result of the model’s essential weaknesses. The phenomenon of ‘Brexit’ in the United Kingdom exposed those weaknesses, sending an urgent alarm signal to all the democracies which imitate or descend from it. These weaknesses therefore illustrate, by way of what is needed to put them right, the requisites of a satisfactory democratic order. The immediate implication of these considerations is the need for significant reform in nearly all contemporary Westminster Model polities.1


Almost every term used in the first paragraph of this introduction – ‘legitimacy’, ‘powers’, ‘consent’, ‘rights’, and others – requires clarification and, in important cases, defence. Both are given in what follows. I shall focus principally on the United Kingdom and United States because they exemplify the most egregious failings of different forms of the model; but reference is made to its operation elsewhere in the world in further support of the argument.2 


The problems with Westminster Model democracies fall into two classes: those that concern the institutions characteristic of the model, and those that concern the practices and personnel characteristic of the model. Both raise questions about the constitutional arrangements governing them.


On the institutional side of the question, the most important points relate to the separation of functions and powers among executive, legislature, and judiciary; the nature of the institutions whose purpose is the exercise of these functions and powers; the duties, extent, and limits of the functions and powers of each branch and the people who operate it, and the manner and form of the definition of these functions and powers; the system of representation; and the rights of citizens, together with the remedies for any violation of such rights. 


Underlying all this are the crucial questions of the purpose of government and what this entails for each of these matters, and the principles that underlie the constitutional provisions for each of them.


On the side of the question relating to the practices and personnel of a democracy, the most important points relate to politicians and the nature of party politics, the traditions and non-constitutional practices of the legislative and executive arms, party-political activity outside the legislative and executive institutions, and the press and other media. 


I shall call the institutional side of the question the formal side, and the ‘people and practices’ side the informal side for brevity hereafter. I deal with the formal side mainly in chapters 2, 3, 5, and 6, and the informal side mainly in chapters 4 and 8. They cannot be kept wholly apart, not least because formal arrangements are often needed to control the possible effects of what can happen on the informal side.


It will be seen that there are tensions between the two sides of the question, as well as flaws internal to each. This point is significant because it warns us that a constitution – even a clear, consistent, principled, and detailed one that defines the duties, extent, and limits of government and how it is to be carried out in the interests of the state and its people – is not by itself a guarantee that those interests will be served. There are many countries in the world with excellent formal constitutions which are not observed in practice, because their high-sounding intentions are ignored or subverted as a result of what happens on the informal side of the question. The contrast between the constitutions of today’s People’s Republic of China and Russian Federation and the activities of their governments and security services offers contemporary edifying examples. Many more could be cited.


But a clear, consistent, and principled constitution is a necessity nevertheless. At the beginning of Book 2 of his Ab Urbe Condita (From the Founding of the City), the Roman historian Livy says that the ending of kingly rule, achieved by expelling the haughty Tarquins, enabled ‘the authority of the law to be exalted above that of men’ in the Roman republic thus instituted.3 By ‘law’ in this context Livy meant a constitutional framework; laws as such are not invariably instruments of justice, and indeed can be oppressive and unjust (think ‘apartheid laws’ in South Africa, ‘Nuremberg Laws’ and other legal disabilities of Jews in Nazi Germany). But given that it is a constitution-forming legal order which, along with other conventions and traditions, governs the institutions and practices of a state, the crucial question becomes: What is a good constitution? What principles should govern its formulation and application, and how are they in turn to be justified?


The idea of the ‘authority of law above that of men’ in Livy’s sense encapsulates the purpose of a constitution, which is to define and therefore limit the competencies of those entrusted with the exercise of legislative and executive powers. In an absolute monarchy there are no such constraints; that is what ‘absolute’ means, and it therefore further means ‘arbitrary’ and ‘unrestrained’ – though even defenders of absolutism such as Jacques-Bénigne Bossuet, apologist for the rule of Louis XIV of France, sought to temper absolutism by appeal to the idea that a monarch remains answerable to something putatively higher: to moral principles, or a deity.4 In practice throughout history, as the sufferings of too many in humanity testify, such appeals have been less than universally successful. An important part of the reason is captured in Lord Acton’s dictum, ‘Power tends to corrupt, and absolute power corrupts absolutely.’ But we tend to overlook the significance of the first part of that dictum, ‘Power tends to corrupt’: it is not only absolute power that does so. Hence the importance of constitutional restraints; and hence the uncomfortable fact that even excellent constitutions can be nullified by what happens on the informal side of politics and government. 


This is where a thought prompted by John Stuart Mill becomes relevant. In his book Considerations on Representative Government (1861) he invoked, more or less in passing, the idea of ‘constitutional morality’ as what restrains honourable men (in his day, and despite his protests, it was of course only men – apart from the Queen – who engaged in politics and government) from bending or manipulating, for partisan or injurious purposes, the conventions, traditions, and provisions of the constitutional order, then as now in the UK an uncodified one.5 There is an echo in this of Voltaire’s remark about the England of the preceding century, where he had lived for some years in exile, namely, that its liberties were the result ‘not of the constitution (governmental arrangements) of the country but the constitution (character) of the people’ – that is, the people’s robust insistence on the inviolability of their persons and homes.6 Mill took it, in nineteenth-century style, that it was the principles of gentlemanly behaviour that prevented governments from exercising through Parliament what were in fact – and which in the UK remain today – absolute powers.


But this is a very tenuous way of constraining what governments and their ministers can do, unhappily made obvious when the legislature and government offices come to be populated by less honourable and principled people, controlled by party machines whose influence over representatives, exercised by promises and threats relating to the representatives’ careers, is great. This has long been the case; but certain events of recent years (signal examples are the election of Donald Trump to the Presidency of the US and Brexit in the UK) ring alarm bells, as symptoms of failure in a system which has too long relied overmuch on self-imposed restraint and personal principles on the informal side of the question. This is not the only reason, as the argument below shows, but it is a major one.


The fallacy in hoping that the people who populate and operate a democracy’s institutions will not abuse the latitude for action they find in them is illustrated by Han Fei’s story of the farmer and the hare. The story is that a farmer was ploughing a field in the middle of which stood a tree. Suddenly a hare came racing through the field, collided with the tree, broke its neck and died. The farmer so enjoyed eating the hare that he thereafter set aside his plough and sat by the tree to wait for another hare to come along and break its neck. Han Fei, one of the leading Legalist philosophers of the Warring States period in ancient China (third century BCE), drew the moral: the folly of doing the same in the hope that another sage king would appear speaks for itself. His view that government must be a matter of law-governed institutions rather than the happenstance of talent or good character in individual people was echoed by Livy two centuries later.7


An appeal to ‘constitutional morality’ as what politicians will observe in legislating and governing is therefore no longer good enough, if it ever was. The formal side of the question has to address this problem by imposing a far clearer set of requirements on those who occupy the institutions and offices of state. But because it can never obviate the potential problems that arise on the informal side, there has to be renewed effort to create a situation in which the informal side is less susceptible to the corrosive influences to which, by its very nature, it is vulnerable.


These are the great questions, both formal and informal, discussed in the following chapters.


In arguing for the conclusion that the concept of democracy itself entails a set of specific principles that government must be based upon, I identify a correlative thesis: that politics is too often the enemy of government – at least, of good government. Politics is about people organizing themselves to get their policy preferences enacted; a political party aims to assume the power of government so that it can further its agenda, which in the adversarial nature of politics has to be achieved against the opposition of other parties. Does this way of conducting affairs lead to good government? If at the minimum democracy means a state of affairs designed to protect and further the interests of the people – of all the people – a surprising requirement comes into view: that government has to be drained of politics as far as possible, not in the sense that people should not come together to argue for a set of policies and a direction of travel for the society and economy, but in the sense that these discussions should happen on the hustings and when elected representatives form a government. Once a government is formed its duties to the people and the national interest must trump party-political considerations. Politics should assuredly continue outside and beyond government, but once a government has been installed on the basis of an agreed platform of policies among the constituent parties forming it, the executive’s implementation of them must be governmental, not party-political. This simply follows from the idea that democratically constituted government is for the people and not for a winning political party or part of the people – say, the rich, or the working class, or adult males, or the followers of a particular religion.


This view in effect says that in a good state, government transcends politics. This claim will of course be controversial – but only among political activists. I doubt that it would be so controversial among the people as a whole.


Unpacking the concept of democracy does not reveal a perfectibilist possibility.8 Democracy is about a continual negotiation, a gyroscopic keeping of balance, in an effort to achieve the best for all – not for most or some – and therefore accepting the costs and limitations of inclusivity, of respecting the right of all to participate. Democracy is not an optimal arrangement economically or in terms of ergonomics; it is optimal in human social terms. It is pragmatic in its idealism, recognizing that government cannot do everything, and therefore valorizing civil society activity and organizations and such traditional structures as the family and the community, but at the same time recognizing that the collective endeavour, as expressed through government constituted by the enfranchised to serve their interests collectively and individually, needs to be oriented towards high ideals as the lodestar of its endeavours, even if all recognize the meliorist reality in the perfectibilist hope.


The natural tendency of theorists to position themselves in one of two camps – the conservative and the progressive – too often distorts the analysis they give of what the possibilities are for society. My argument here is that the direction in which the concept of democracy, on analysis, prescriptively points us lies between these positions, though closer to the progressive than the conservative pole. That is not intended to be a parti pris point; it is where the argument leads. My own initial starting point is at the progressive pole, but the argument has drawn me at least one step from there by compelling recognition both of the practical and some needed limitations on government – though not of the kind that libertarians (and let there be an emphatic distinction between ‘libertarianism’ and ‘liberalism’9) would most like to see in their advocacy of ‘small government’ and their belief that society is a market in which the mechanisms of ‘pricing’, whether in economic or social terms, will effect adjustments. The progressive impulse in the inclusivist tendency of democracy finds the human cost, which is to say the moral cost, of an unrestricted market-centred view too high, and will not rest content with it: it demands that the strength of collective power be used where no individual or sectional power is enough to mitigate artificial disadvantages imposed on fellow-citizens, or to address any consequent human suffering when it occurs and however it arises.


In practice much of this is conceded by states which see themselves as democracies. These states see themselves as democracies because they have multiple competing political parties, hold periodic elections by secret ballot to constitute representative government, see peaceful and orderly changes of government as a consequence, have a significant degree of accountability in their institutions, uphold the rule of law, do not have only state-controlled media, and respect the civil liberties of the populace. The states of Europe and North America, together with Australia, New Zealand, Japan, and some others, fill this bill. This is a recent phenomenon in historical terms, and it is a great advance over preceding circumstances – only think of the absolute monarchies, the oligarchies, the disenfranchisement of great majorities of people by those in possession of the various means of power, until the process to remedy this began less than three centuries ago.


But even these states fall short of what the concept of democracy fully entails. Political partisans capture governments as a matter of accepted course, the separate powers of government lie in unseparated hands, the democratic demand for inclusivity is insufficiently met, inequality in the distribution of wealth and social goods is persistently far too great, the conditions for full participation – reliable information, genuinely representative electoral systems, institutional safeguards on probity of performance of servants of the state (including elected representatives) – are not satisfied or are indeed actually violated, and the system falls short in realization of the full extent of rights that democracy by its nature defines. While this is so, the major democracies of the advanced world can only be regarded as, at best, partial democracies.


I think everyone who considers the matter knows this. Some aspects of what democracy demands are partially met in these partial democracies, a tacit recognition of the justice of those demands. What our century needs to see everywhere is constitutional reform aimed at bringing democracy fully into operation at last, and capable of remaining apt for the continuing processes of reform that time and changing circumstances will always require. This is because democracy is about people: the people – all the people – to whom both state and society belong and for whom they exist.


The first task is to be clear about what democracy means. From this all else follows. Accordingly I begin with a detailed explication of this concept in the next chapter.










1


What Democracy Entails


 


It is an assumption in almost all the world’s advanced states that democracy is the best – or, in Winston Churchill’s phrase, the least bad – of systems for answering the question: What is the source of power and legitimacy of government in a state? The answer variously (and not always synonymously) formulated as ‘the people’, ‘popular will’, ‘the consent of the people’, ‘majority will’, and cognates, indicates the basic idea, but leaves open the further question of how it is to work. For most of history the word ‘democracy’ was taken to denote a very undesirable way of sourcing authority in a state, for the reasons given by Plato in the eighth book of his Republic: namely, the ignorance, self-interest, short-termism, prejudice, envy, and proneness to rivalry widespread among ‘the people’. He thought that democracy would rapidly degenerate into ochlocracy, that is, ‘mob rule’ or anarchy. A much later sceptic about democracy, the American satirist H. L. Mencken, put the point more succinctly: to believe in democracy, he said, is to believe ‘that collective wisdom will emerge from individual ignorance’. And that, in the eyes of sceptics about democracy, is at best; if Plato had been alive in Paris between August 1792 and July 1794 – the Reign of Terror that usurped the French Revolution – he would have seen a paradigmatic and horrifying example of the very worst of his fears about ochlocracy realized.


There is, however, an answer to these sceptical – not to say dismissive and condescending – views, which defends the assumption now widely shared that democracy is indeed the best (or least bad) of systems. A number of significant points have to be taken into that answer, because the idea of democracy involves a dilemma, and solving it is complex. The dilemma of democracy is how to respect two rights that people have, rights that some think are incompatible with each other. On the one hand, there is the right of the people to choose and authorize the government under which they live. On the other hand, there is the people’s right to have government performing its functions at least adequately and, one hopes, better than adequately, in the service of their interests.1 Plato, and two thousand years of theory and practice after him, thought that you could not get from the first of these rights to the second. A defence of democracy must show how this can be done.


Straight away one can state two fundamental reasons why democracy is worth having. First, if what is implied in the idea of democracy is fully realized, it offers the most justifiable basis for legitimacy in government. That is obvious. Only slightly less obvious is the second reason. Few can fail to notice that democracy is an inefficient way of managing a state, given the time and energy consumed in debate, and the disruptive changes in policy, economic direction, and law that can follow changes of government after elections. Tyrannies are greatly more efficient. But the values that are realizable in a democratic order – collected under the label ‘civil liberties and human rights’ – are a highly significant benefit for which the inefficiency of democracy is a price worth paying.2


However, one has to be alert to the fact that a political system’s claim to be democratic is not always, or perhaps even often, accurate. Indeed, many democracies in practice tend to be run by hidden oligarchies consisting of whichever group of politicians currently holds power, and by administrators who know how to operate the levers of government in more or less subtle ways. Almost all the world’s leading democracies evolved their systems from previous power-holding arrangements, and as a matter of historical record the steps by which this was done were incremental and partial; the degree of control that monarchy or overt oligarchy held was only reluctantly eked away, and those in control of making the change were careful to keep arrangements in place which ensured that their rule or at least influence could still be exercised.3


These points tell us that a defence of democracy needs also to be a reassertion of what the very idea of democracy implies, given that inefficiencies of government and the existence of de facto oligarchies can, and too often do, blunt or even subvert the point of democracy. In the discussions to follow, a constant theme will be that the concept of democracy itself stipulates what is required for its realization; the concept entails a set of principles which define it, and which if not put into practice render it empty.


This is why specifying the fundamental constitutional and political principles required for a democracy requires an analysis of what is meant by democracy itself. It is one of those concepts – in fact, one of those words – that everyone assumes they understand, sometimes without being aware that significantly different interpretations are placed upon it, that democracies can take different forms, and that the vagueness of both word and idea is often exploited for polemical reasons, too often when they do not even remotely apply.


Various forms of democracy exist and have been proposed, but they are taken to share the common assumption, previously noted, loosely describable as a commitment to the principle that ‘the people’ – which more accurately means ‘the enfranchised portion of the people’ – by right have a central part to play in conferring legitimacy on the government of the state in which they live. All aspects of this loose characterization – who is enfranchised? what is the part they play? what is the nature and extent of the legitimacy they confer by playing it? – are complex.


The inspiring idea of ‘government of the people, by the people, for the people’ does not reduce that complexity. When Abraham Lincoln uttered these words in the course of his address at Gettysburg in November 1863, half way through the civil war in America, the franchise in his country was held by white adult male property-owners only. Although the vote was extended to black adult males by the Fifteenth Amendment in 1870, ‘Jim Crow’ laws in the previously Confederate states effectively kept them out of voting booths until the Civil Rights movement of the 1960s. Note also how long it took for women to be enfranchised. New Zealand women achieved the right to vote in 1893, but in the US and the UK full voting rights were not extended to women on the same basis as men until 1920 and 1928 respectively. It is important therefore to note that the phrase ‘the people’ has never meant ‘the population’, and until relatively recently meant only a restricted part of the adult population (depending, moreover, on the definition of ‘adult’). The right to vote still excludes many who have other rights and obligations in society that should naturally be accompanied by enfranchisement. For example, in the UK sixteen-year-olds can join the army, can marry, and are already liable to pay tax on earnings above a given threshold, but the voting age is eighteen and was only lowered to eighteen from twenty-one in 1969.


All this said, the trend over the course of the last century has been towards inclusion of greater proportions of the populations of states that have serious ambitions to be described as democratic, which reduces the degree to which invoking ‘the people’ is an insincere gesture. But it has to be remembered that all franchises are qualified or restricted, and that the phrase ‘the people’ masks this fact.


The question of the part played by the enfranchised in conferring legitimacy on government is even more complicated. An illustration of this is afforded by an example drawn from the history of the US. In June 1776 the state of Virginia adopted a ‘Declaration of Rights’, drafted by George Mason, which stated ‘That all power is vested in, and consequently derived from, the people’. The Constitution adopted by Virginia just a few weeks later did not reflect this rousing sentiment. It gave the vote only to (white) men of property.4 Later in that same month of June 1776, with the Virginia Declaration lying before him as he wrote, Thomas Jefferson drafted the ‘Declaration of Independence’. It echoes some of the phrases of the Virginia Declaration, phrases which in their turn had been adapted by Mason from John Locke’s Second Treatise on Government (1689). But the preamble to Jefferson’s document contained a significant and deliberate difference. It says that ‘Governments are instituted among Men, deriving their just powers from the consent of the governed’. Note the large difference between Mason’s words and Jefferson’s. The latter substituted a much less committal idea, that of the ‘consent’ of the governed rather than that of their active grant of permission, which is the implication of Mason’s assertion that ‘all power is vested in, and consequently derived from, the people’.


Where Mason had thought bottom-up from the enfranchised to what they authorized, Jefferson thought top-down from government to what gave them their authority. The difference is highly significant. In Mason’s view the people endow government with legitimacy by the positive step of conferring it. Jefferson’s view leaves room for saying that the consent of the governed could be manifested in other ways – by tacit agreement or passive acceptance, for example. The idea that people could ‘consent’ to being governed merely by not actively opposing government had allowed Locke to say, a century earlier, that England’s Parliament ‘represented the people’ though it was very far from being a democratic institution. Locke allowed himself to say this because the people – here literally meaning the population as a whole – by their compliance and lack of active rejection of government, indicated acceptance of the rule they lived under. The recent English Civil War showed that this acceptance might be withdrawn; so he relied on the assumption that if it is not withdrawn, it is de facto granted.5


This assumption is of course highly questionable; lack of active refusal or opposition does not license any government to claim that it has the ‘consent of the people’. Think of a population divided, weak, and oppressed by force; its lack of resistance is not consent. Think of a population misinformed, misled, lied to; its lack of disagreement is not consent. This implies that the concept of ‘consent’ is too weak to constitute a ground of authorization for government. It is a necessary condition for that authorization, certainly; but it is not sufficient. Mason’s version stated a sufficient condition, Jefferson’s version merely a necessary one.


A stronger way of characterizing the role of the enfranchised in Mason’s sense is to say that they have ‘final authority in the state’. The enfranchised not only confer legitimacy on government, but by the same token specify the nature and limits of its powers, and can recall their authorization. Thus government is both licensed by the enfranchised and answerable to them. In other words again: those appointed to legislate and apply the laws are given temporary and conditional position only: this way of putting the matter reveals a central feature of the meaning of democracy.


This latter characterization goes a considerable way to capturing the intrinsic meaning of ‘democracy’, but it is not yet the whole story. In the Introduction it was pointed out that in a democracy every enfranchised person is, by definition, entitled to a vote. It is now accepted that every enfranchised person is entitled to one vote; which until quite recently (in fact, until 1948) was not the case in the UK, which had a plural voting system (not to be confused with a plurality voting system, discussed shortly). The slogan ‘one man one vote’ was not an idle one in the campaigns for self-determination by colonies of the British Empire after the Second World War. The plural voting system worked like this: all those associated with a university had a vote in their university constituency as well as in their home constituency. All those who owned property which they did not occupy could vote in the constituency or constituencies where their other property lay, as well as in their home constituency. Thus, one person might have several votes if he or she were a member of a university and/or a property owner, thus giving a weighting to more educated and better-off property-owning people.


Part of a justification for plural votes had been offered by John Stuart Mill in his Considerations on Representative Government, where, supporting an extension of the franchise to all who could read and write and who paid taxes, he added, ‘though everyone [qualified as just described] ought to have a voice, that everyone should have an equal voice is a totally different proposition’, for there should be ‘some mode of plural voting which may assign to education, as such, the degree of superior influence due to it, and sufficient as a counterpoise to the numerical weight of the least educated class’.6 This is a view that would resonate with such as Isaac Asimov, who in a much-quoted article entitled ‘A Cult of Ignorance’ in Newsweek in 1980 wrote that democracy promoted the view that ‘my ignorance is equal to your knowledge’.7


Acceptance of plural voting ended in the UK in 1948, and the assumption now is that every vote has equal weight with every other, because to have a vote is to have a voice, and the most basic assumption of democracy is that no voice has a claim to be louder than any other. But! – in plurality (‘first-past-the-post’ or FPTP) electoral systems, this is not the case. A voter supporting a losing candidate is unrepresented in such a system. Her vote is not equal to the vote of someone who supports a winning candidate; her vote is negated by allowing a mere plurality to decide who shall be elected. The assumption that every vote should have equal weight entails that a voting system should, in the overall outcome, yield a result as close to proportional to voters’ expressed preferences as it can be (short of allowing minoritarian super-influence on policy, explained below). Both the UK and US electoral systems for the House of Commons and House of Representatives respectively fail this most basic principle of democracy. So do Canada, India, and a significant number of other countries around the world claiming or aspiring to be democracies. Because of their use of the FPTP voting system, none are full democracies.


A simple example demonstrates the undemocratic nature of the FPTP system. Consider a constituency or congressional district of 100 voters, in which 10 candidates stand for election. Suppose 8 of them get 10 votes each, one gets 9 votes, and one gets 11 votes. This last is elected, as having more votes than any other individual candidate – leaving 89 of the 100 voters wholly unrepresented. This distorting system of representation standardly and consistently produces party majorities in legislatures on minorities of the popular vote. Multiply the example just given by (say) 100 constituencies: between them they have 10,000 voters, of whom 1100 voters send 100 representatives to the legislature while the remaining 8900 voters send 0 representatives to the legislature. This is not democracy even on the most tenuous definition in which ‘having a vote’ is regarded as enough to make a system democratic. Yet this is the situation in all those countries – US, UK, Canada, India, and more – where FPTP is the system in operation.


Systems of proportional representation tend to produce coalition government. There is a strong and highly significant argument that this is desirable in a democracy because of the way it reduces the political nature of government. I address and explain this crucial point in chapter 3. It relates to the anti-democratic further effect of FPTP voting, which is its entrenchment of two-party systems and correlative exclusion of third and other parties representing other interests in the polity. Having a choice of only two parties, which between them maintain control of a system that refuses to allow the enfranchised anything but a single effective alternative, is arguably undemocratic by itself. It is in practice and effect a version of one-party rule, even if the parties sporadically take turns; for a single party captures the government and, with the artificial majority in the legislature that the FPTP system typically gives, opposition to it is all but powerless.


But it has the yet further deleterious effect of reducing debate about what matters in the state and society to a Manichean ‘either-or’, each of the opposed sides accusing the other of political evils in public policy matters – taxation, policing, health and education provision, military spending, foreign relations, welfare, social problems, immigration – with resulting simplistic slogan-dominated mutual finger-pointing, losing all the nuance and complexity of issues requiring thoughtful working out and agreement on the best way forward.8 This latter is what democratic government is meant to provide, and it is what is directly undermined by a political duopoly of rival hostile parties consuming large energies in fighting each other.


The psychological inevitability of this is familiar. Divide things in two and you create a war. From football clubs to referendums the direct confrontation causes people to withdraw to the polarities and the face-to-face stand-off becomes conflictual, even heated and bitter, with people becoming increasingly entrenched and invested in their side of the argument and increasingly reluctant to consider other points of view. This is a deeply injurious and unproductive way of conducting public affairs.


There is a set of standard objections to proportional voting systems, the chief of which I address in Appendix I. The objections to an electoral system that guarantees perpetual two-party politics with the foregoing disadvantages are far more serious.


Observing that an essential component of a democracy is a proportionately representational electoral system – one that adequately reflects the diversity of preferences and interests among the enfranchised – leads to another point of equal significance. This is that a democracy is not just a voting system and periodic elections; a set of other conditions require satisfaction also. One is that a democracy cannot consist in simple majoritarianism, given the significance of the principle that government should be constituted to work in the interests of the whole population (see chapter 2) and should be sensitive to the diversity of interests and preferences reflected in the proportionality of the outcome of voting. Respect for civil liberties and human rights, expected as a norm in any polity hoping to be regarded as democratic, specifically includes respect for the rights of minorities, and these have to be entrenched against the majority. But the people of a state likewise need to be protected against minoritarian super-influence on government – that is, very small parties holding the balance of power and forcing their special interests into policy – which certain systems of proportional representation can produce; such therefore need to be avoided.9


Behind this point is another that will seem surprising and counter-intuitive to most: that it is highly misleading to reduce the idea of democracy simply to ‘rule by the majority’. ‘The people’ is not an entity, a single thing, with a unitary mind and will. It is a collection of overlapping minorities, or more accurately: it is an aggregation of individuals and minorities. Majorities are temporary coalitions of some set of minorities coming together over a particular issue. All rights are fundamentally individual and minority rights: in their joint application they are the rights not just of this minority or that, not of the majority against the minority, but of the totality therefore.


Suppose for a moment that we think, as many standardly do, that ‘the majority’ is an entity, a kind of corporate person, instead of a shifting and changing coalition of groups of minorities. The widely held view that a majority, thus conceived, has a right to overrule a minority has as its contrapositive the idea that a minority does not have the right to resist or overrule a majority. But this second formulation is not accepted in any democracy, as a defence of minority rights shows; for this defence is that minorities and individuals have rights that the majority must respect and cannot violate. In fact, of course, the principle at work is that any minority (and any individual) has rights that other minorities (or individuals) should not violate; so it is not a matter of a minority overruling a majority at all. But in the fiction of a majority being a corporate entity with a right to have its way in everything just in virtue of being the majority, we see its own repudiation in the implication that no minorities have any rights against it. The concept of democracy itself is a rejection of this implication; and it does so precisely because democracy is about the interests of all, not of one section of the populace, however large, or however much it may as a section be more numerous than some other section or sections.
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