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  Understanding civil liberties




  

    

      There will be no loyalty, except loyalty toward the Party. There will be no love, except the love of Big Brother ... All competing pleasures will be destroyed ... If you

      want a picture of the future, imagine a boot stamping on a human face – forever.




      (George Orwell, Nineteen Eighty-Four)


    


  




  Liberty is power. I don’t mean this in any metaphorical sense; I mean, literally, that liberty is power, agency, room to spread one’s arms. Or as Thomas Jefferson

  put it: ‘Rightful liberty is unobstructed action according to our will within limits drawn around us by the equal rights of others.’ In a word, power. Tyrants tend to have boundless

  liberty, which is what makes them tyrants. Slaves tend to have very little liberty, which is what makes them slaves. Assuming you live in a modern liberal democracy or something approaching one,

  you and I don’t have or need as much liberty as tyrants, but we have more liberty than slaves. I suppose that’s something.




  People don’t talk much about the liberty of tyrants because liberties, like your neighbor’s pants, are most noticeable when they’re missing – and when you think about it,

  tyrants have a great many liberties that most of us, even in liberal democratic countries, will never have. A tyrant who wants something can take it by force. A tyrant who wants to promote an

  ideology can promote it using government funds, and imprison or kill anybody who speaks out against it. If you’re a tyrant, everything in the country you rule is essentially yours. You can

  have the best food, the best clothes, the best medical care. You never have to wait in line for anything. And if the best your country has to offer isn’t good enough for you, you can always

  declare war on a neighboring country.
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    Figure 1 An Iraqi strikes a mural of former dictator Saddam Hussein with his shoe, which would have been a very dangerous thing to do before Hussein

    was deposed.


  




  But it isn’t really decent to want a tyrant’s liberty, because that kind of liberty impedes the ordinary liberty of so many other people. So what kinds of liberty should we want?

  What kinds of liberty are we entitled to? And what kinds of liberty can we realistically protect? This book looks at, but does not definitively answer, these questions – because this book is

  a beginner’s guide in both senses of the word.




  Everybody is a beginner when it comes to civil liberties because everybody lives exactly one life, and one life can never contain the very different realities that individual people face when

  their civil liberties are violated. Odds are good that I’ll never be sold into forced labor, or locked up for my religious beliefs, or beaten half to death by police officers for attending a

  protest. There are things I’ll never understand viscerally, forms of oppression I’m not even aware of, and that means I’ll always be a beginner. But I can listen, because

  that’s what beginners do, and I can tell you what I’ve heard.




  In Zen Buddhism, there is a value concept called shoshin – ‘beginner’s mind.’ To have shoshin is to approach a subject with an open mind, with curiosity,

  with humility – to be a beginner, no matter how much one has studied the subject. Believing that we are no longer beginners – believing that we understand oppression in any

  comprehensive way – closes our ears to the experiences of strangers. It’s fine to be an expert on civil liberties; I hope this book gets you started on that journey. But no matter how

  much of an expert you become, it’s important always to remain a beginner, never to lose the capacity to listen.




  The opposite of liberty




  All laws have the same basic function: They restrict individual liberty by providing deterrents to undesirable behavior. This sounds like a bad thing at first, but some

  liberties are worth restricting – the liberty to murder people at random, for example. There are also liberties that most of us agree should never be restricted – such as the liberty to

  air opinions publicly on policy issues, or the liberty to read whatever we want to read, or the liberty to worship (or not worship) according to our own belief systems. We refer to these basic

  liberties, the liberties to which we believe every person is entitled, as civil liberties. There is no easy step-by-step process, no simple ten-word definition, that can tell us which liberties

  constitute civil liberties. Personal definitions of civil liberties tend to vary depending on what sort of laws one believes should be passed.
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    Figure 2 Police raid the lunch room at 922 Pennsylvania Avenue in Washington, DC, looking for illegal liquor. Alcoholic beverages were illegal in the

    United States between 1920 and 1933.


  




  Every law, every restriction on personal liberties, tends to be grounded in one or more of three basic principles. First, the harm principle: the most basic purpose of law is to protect people

  from each other. Laws against murder, rape, assault, robbery, burglary, fraud, and so forth are all generally based on the idea that the government has the authority to intercede against, and

  punish, those who intentionally inflict harm on others. Some form of the harm principle is honored in every legal system.




  But even the harm principle can be used to justify excessively restrictive laws, given a sufficiently broad definition of harm. A law against hurting the feelings of others, for example, could

  be legitimately defended on the basis of the harm principle.




  The harm principle protects people from both actual and potential harm. If someone drives under the influence of alcohol or narcotics, for example, then that person can be detained and/or

  punished under the harm principle simply because of the danger that this sort of behavior poses to the community.




  But application of the harm principle in cases of potential harm can be incredibly restrictive. The indefinite detention of hundreds of Afghan prisoners by the US military at Guantanamo Bay,

  Cuba, for example, is defended on the basis that these prisoners – never convicted of any crime – might cause harm to others at a later date.




  Second, the caretaker principle: most people also believe that governments have some obligation to protect them from harm even when that harm is not directly inflicted by others. In the ancient

  world of the Hebrew Bible, this protection was extended to orphans and widows – two classes of people who, by the standards of their time, had no visible means of support. Today, social

  policies guaranteeing access to food, shelter, education, and health care are justified on the basis of the caretaker principle.




  The caretaker principle is also often used to restrict the availability of alcohol, tobacco, narcotics, and other things that citizens might use to hurt themselves. The danger of this is that

  anything that the government deems harmful can be subject to regulation – the life of a law-abiding citizen narrowed to an institutionalized and almost childlike state.




  Third, the utopian principle: some policies are not about direct harm at all; they’re about protecting the lawmakers’ vision of how the society should function. Most laws restricting

  same-sex relationships, for example, are proposed on the basis of the lawmakers’ utopian principle of a society in which everyone fits neatly into the institution of heterosexual marriage.

  Laws restricting displays of contempt directed towards flags or other national symbols are most often proposed based on the lawmakers’ utopian principle that everyone should behave in

  a patriotic way, at least in public. Laws severely restricting immigration, or banning undesired languages, or discriminating against racial or ethnic groups, are generally also passed to fulfill

  the lawmakers’ utopian goals.




  The utopian principle is a fuzzy category, reflecting the fact that arguments based on the utopian principle are generally based on emotional appeal rather than abstract argument.




  

    

      

        UTOPIAS AND DYSTOPIAS


      




      

        

          Most people want to help create a better world, but few people are completely sure what that world would look like. Enter the utopian writers, who

          describe vastly superior worlds where our better social principles have triumphed:




          

            

              •  Sir Thomas More’s Utopia (1516) defined both the word ‘utopia’ (meaning ‘no place’) and the

              concept of the utopian novel. Among the features of More’s island of Utopia are a benevolent monarchy, socialism (all goods and resources are shared; there is no private

              property), large households (with ten to sixteen adults each), and slavery (each household has two chained slaves – usually criminals or prisoners of war).




              •  William Morris’s News from Nowhere (1890) could best be characterized as describing a benevolent anarchy –

              there is no government authority and no police force, and everyone works for four hours per day on agrarian pursuits.




              •  B.F. Skinner’s Walden Two (1948) describes a commune operating under the principles of his own system of behavioral

              psychology, in which each member of the society is inculturated into a happy, productive life.




              •  Gene Roddenberry’s vision of a future world in the Star Trek television series and films (1966–present) is that

              of an Earth in which national rivalries no longer exist, war has been abolished, the human species has focused primarily on science, and the resulting technological advances have

              allowed humanity to expand throughout the universe, befriending kind aliens and defeating unkind aliens, progressing inevitably towards human perfection, enlightenment, and cosmic

              peace.


            


          




          But for every viable utopia that can be imagined, there is also a viable dystopia (‘bad place’) – a vision of a future

          world gone wrong:




          

            

              •  Aldous Huxley’s Brave New World (1932) tells of a future society that seems, at first glance, to be fairly pleasant:

              one might say it’s defined by the third of the major rights Thomas Jefferson described in the US Declaration of Independence – ‘the pursuit of happiness.’ The

              trouble is that the pursuit of happiness is all that defines Huxley’s brave new world, which is populated by nihilists who are addicted to sex, drugs, and pleasure but

              incapable of caring about anyone but themselves.




              •  George Orwell’s Nineteen Eighty-Four (1948) is arguably the best of the dystopian novels, and certainly the most

              famous. In it, the repressed nation of Oceania churns away under the authoritarian rule of an all-powerful government, whose videocameras surveil the lives of every person for possible

              signs of unacceptable free thought. The posters, broadcasting the phrase ‘Big Brother is Watching,’ remind every citizen of the cameras recording their lives.




              •  Margaret Atwood’s The Handmaid’s Tale (1985) tells of a post-nuclear world in which the most radical American

              religious conservatives have succeeded beyond their wildest expectations, completely subjugating women in the Republic of Gilead to lives of domestic slavery and exiling all who refuse

              to conform to the deadly ‘colonies,’ polluted wastelands where few survive.




              •  Ron Moore’s reimagining of the Battlestar Galactica television series (2003–9) describes a world in which

              government arrogance and military secrecy combine to bring about the near-destruction of the human race, and the moral desperation and spartan militarization of humanity’s few

              surviving members.


            


          




          In most cases, dystopias could function as someone else’s utopias. For a true nihilist, Brave New World describes a pretty nice place

          to live – all the pleasure anyone could want. For a true fascist, Nineteen Eighty-Four is less frightening – finally, a government powerful enough to maintain national

          unity. For a true Christian Dominionist, The Handmaid’s Tale sounds lovely – gender roles enforced once more, and the Bible finally enforced as the rule of

          life.




          Utopias, too, can function as dystopias. It is easy to imagine a version of More’s Utopia written from the perspective of a slave, or Morris’s

          News from Nowhere written from the perspective of survivors of a national disaster (who have no government or major institutions to help them organize recovery efforts), or

          Skinner’s Walden Two written from the perspective of someone who feels, on some deep unarticulated level, a longing for personal freedom. Utopias function as utopias only for

          the people who want them.
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