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Preface


This book proposes a new public agenda inspired by recent advances in law and economics. My aim is to reform, rather than dismantle, the regulatory state. Economists began to influence progressive thinking late in the last century when they helped shape the debate over monopoly control of industry. In the 1930s, policy-oriented social scientists began to enter law schools to teach public utilities, trade regulation, and antitrust. These progressive thinkers were later eclipsed by legal and economic scholars centered at the University of Chicago. Particularly during the past twenty years, these scholars, with their emphasis on the benefits of common law courts and unregulated markets, profoundly influenced the legal profession’s perception of the links between economics and public law.

In this book I distinguish between the logical structure of economic argument and policy conclusions which derive, not from economic reasoning itself, but from political and ideological commitments.

The progressive approach rests on two intellectual foundations, policy analysis and social choice theory. The outlines of this structure are sketched in Chapter 1; Chapter 2 develops the policy analytic base of the Progressive School and uses it to critique Chicago-style analysis. Part Two introduces the second intellectual foundation, social choice theory, and examines the implications of progressivism for judicial review. Chapter 3 recommends that, unless expressly forbidden by Congress, courts should hold economic regulatory agencies to the standard of net benefit maximization. I argue in Chapter 4 that the courts should make it easier for voters to hold legislators responsible for their actions by requiring that statutes be internally consistent. Chapter 5 proposes to increase political accountability through judicial review of the appropriations process.

Part Three shifts the emphasis from governmental process and the courts to substantive policy. Given the wide range of problems facing the country, I make no attempt to be comprehensive. I concentrate on issues which suggest the range of the approach. The first two chapters provide examples of progressive analyses of the regulation of business and the organization of social welfare programs. Chapter 6 summarizes the federal regulation of occupational safety and health. I contrast existing law with the outcome of an informed policy analysis and argue that judicial review of executive branch actions has been hampered by a failure to understand the nature of the regulatory issues. Chapter 7 demonstrates that a policy analytic approach can be useful, not only in regulatory areas, but also in the reform of government redistributive efforts.

The next two chapters return to the courts. Chapter 8 takes as given a pervasive federal regulatory role in the control of health and safety and isolates the remaining place for tort law in a reformed system. Chapter 9 examines a central question of constitutional law: When must the government compensate owners if public regulatory actions lower the value of their property?

Part Four asks if the Reagan “Revolution” provides any lessons for progressives. My thesis is that the Reagan administration had many sound ideas buried in its overblown rhetoric, but that few of them were actually put into practice. The “revolution” failed to accomplish much of value along any of the three key dimensions of deregulation, decentralization, and privatization, analyzed in Chapter 10, 11, and 12. Its failure stemmed both from a commitment to rhetoric at the expense of analysis and from a failure of political will. Nevertheless, focusing on some of the same issues which preoccupied Reaganites provides a framework for progressive thinking. The book concludes in Chapter 13 with some general thoughts on the nature of modern progressivism.

[image: Image]

Like all books, this one could not have been written without the help of many people and institutions. Columbia and Yale Universities have both proved to be places where interdisciplinary scholarship is encouraged and rewarded. When I came to Columbia Law School in 1982, I was given the chance to teach what I liked, and I found a segment of the student body eager for a policy-oriented approach to law. As Director of the Law School’s Center for Law and Economic Studies, I was able to organize conferences which brought together lawyers, political scientists, and economists interested in the interconnections between their fields. Many of my colleagues at Columbia supported my efforts and taught me a good deal, but I am especially grateful to Peter Strauss, who was unfailingly generous in his efforts to help me master the mysteries of administrative law.

Both institutional and personal support for my efforts has also been strong at Yale Law School with its concentration of both lawyereconomists and others interested in public law and regulatory policy. The Law School’s Center for Law, Economics, and Public Policy, which I co-direct, has been a focus of this work for professors and students. In Political Science, where I hold a joint appointment, the opportunity to be part of a new undergraduate major in Ethics, Politics, and Economics has been a stimulating experience. Students in both my undergraduate and graduate seminars will, I hope, see in this book an illustration of the way teaching and research can mutually benefit each other.

Many of my Yale colleagues have contributed to my work. Of special help on particular chapters, or the articles which led to them, were Guido Calabresi, Robert Ellickson, Henry Hansmann, Jerry Mashaw, Roberta Romano, Peter Schuck, Alan Schwartz, and Kate Stith. As always, my husband, Bruce Ackerman, has been an indefatigable critic and a loyal supporter and friend. Even my children, Sybil and John, have gotten so old that they want to talk about public policy.

During the last year of manuscript preparation, two students, Mitu Gulati and Nancy Nieman, provided helpful research assistance. Nancy deserves special thanks for her excellent ability to track down legal and social science sources and her general goodwill in the face of my obsession with footnotes. Gene Coakley of the Yale Law Library was always ready to help solve bibliographic problems. Renée DeMatteo, my secretary, was a constant help, especially in the final weeks of manuscript preparation, and she handled numerous time-consuming tasks in a way which left me free to write.
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 INTRODUCTION


For progressives, the modern regulatory-welfare state is at the heart of American Law. The task for law and economics is threefold: first, to define the economic justifications for public action; second, to analyze political and bureaucratic institutions realistically; third, to define useful roles for the courts within this modern policymaking system.

In Chapter 1, I sketch the foundations of the progressive approach. Rethinking fundamentals is especially urgent, given the way economic analysis was discredited by some of the excesses of the Reagan administration. Chapter 2 begins the task of rehabilitation by introducing the fundamental concepts of policy analysis and illustrating the way economic analysis can inform public debate. With this background, I critique the Chicago School. I argue that an overemphasis on the judgemade common law has distorted the focus of law and economics. Like policy analysts, lawyer economists should begin with instances of market failure and consider a wide range of solutions that do not give a privileged position to the common law. The rest of the book begins the more constructive task of using political economic analysis to evaluate specific problems of democratic government and market failure.
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 The New Progressivism


Progressives have taken a beating in the Eighties. At the political level they had to confront a decade of Republican control of the Presidency. The counterweight imposed by the judiciary has steadily eroded as these same presidents have appointed conservative judges. A whole generation of liberal, policy-oriented scholars who came to maturity in the Sixties has seen its hopes for a life of public service undermined by changes in the political landscape.

Life has not been much more comfortable in the law schools. Progressives have been hemmed in by libertarian scholars using the lessons of public choice theory to undercut arguments for public intervention and by Critical Legal Studies scholars who argue that since everything is politics, reasoned argument is pointless. Although their attacks are rooted in vastly different ideologies, these critics converge in viewing a progressive, reformist agenda as naive wishful thinking. Both the right and the left stereotype economics, which has been at the heart of progressive reform for a hundred years, as a conservative, laissez-faire movement.

While conservatives can oppose government regulatory and spending programs “on principle,” a credible progressive movement must incorporate a well-developed respect for the costs as well as the benefits of reform. Economic analysis is essential to this evaluative enterprise. It is, then, both odd and unfortunate that the public has come to associate economics with a set of conservative and, to many, morally dismal ideologies that have no necessary connection with the economic analysis of legal and policy problems.1

But progressives and policy-analytic economists should not retreat into self-pity. Some hopeful signs suggest both that policymakers are beginning to recognize the force of progressive arguments and that legal scholarship and education are moving toward a richer interdisciplinary synthesis.

THE PROGRESSIVE TRADITION

What is the progressive tradition? While I shall doubtless get the details wrong, butcher history, and offend some who want to keep the label for themselves, I do have something particular in mind. Progressives acknowledge that irrationality, smallmindedness and greed coexist with rationality, generosity, and frugality, but they are not paternalists. Leaving to one side the education of children, they take people as they find them and deemphasize programs designed either to change values or to prohibit private behavior that imposes no direct cost on others. They favor systems that promote individual choice, such as private markets and democratic political processes. Their preferred policy tools emphasize the creation of incentives, through either taxes or subsidies. Progressives place more emphasis on statutes and government institutions and less on the common law than has been the norm in recent law and economics scholarship. To do this successfully, they need the tools of public policy analysis and social choice theory as well as a heightened knowledge of the operation of government institutions.

In substantive policy, progressives recognize that the existing distribution of property rights is highly contingent and lacks strong normative justification. They approach the question of the just distribution of income without giving much weight to the status quo. They have an egalitarian impulse but recognize the costs of leveling redistributive policies, which reduce the incentives for hard work and the exercise of initiative. Especially disturbing in recent years are increases in the inequality of income and wealth2 and the persistence of poverty with its growing concentration among single-parent families.3Income inequalities by race and gender are a continuing concern in spite of long-term improvements in both measures.4 While recognizing the importance of a healthy economy and a strong rate of growth in reducing the poverty rate and narrowing income inequalities, progressives stress the need for targeted programs to deal with structural problems. The achievement of distributive justice is not just a question of following sound macroeconomic policies.

Progressives recognize the overarching importance of scarcity and acknowledge the strength of the market in permitting the decentralized choices of individuals to produce a diverse range of goods and services responsive to individual demands. However, they are sensitive to the multiple sources of market failure—ranging from external effects, to monopoly power, to information imperfections, to frictions and lags in the operation of markets.

External effects occur when the action of one individual or firm affects someone else in the absence of a voluntary market transaction. A factory that pollutes the air without paying for the damage is creating an external effect. A bakery that blankets a neighborhood with the smell of fresh bread is also creating an external effect, but one with mostly positive, rather than negative, consequences.

Unregulated monopolists can set prices above the marginal cost of production, can restrict output, and can produce inefficiencies in the allocation of resources. Sluggish responses to changed market conditions can leave workers stranded in regions that offer no jobs and untrained in newly demanded skills. Decentralized choices in capital-intensive industries, such as office building construction, can produce cycles of boom and bust.

Uninformed consumers may purchase products that cause health problems or do not perform as advertised. Uninformed workers may be exposed to hazards that damage their health. While market pressures will induce some producers and employers both to inform consumers and workers and to provide high-quality products and safe workplaces, others will not face strong market incentives. Problems are especially likely to continue if a hazard causes harm only after a delay of some years, if other casual factors are involved, and if the casual connection is statistical.

Each of these market failures creates a presumption in favor of policy intervention, but one that can be overcome by showing that a public program would be excessively costly or ineffective. In promoting the efficient allocation of resources, tradeoffs between the goals of equity and efficiency provide some of the most potent challenges for progressivism. Can public policies be designed that both improve the justice of the distribution of income and enhance the efficiency of the economy? Is the structure of American government capable of responding to a progressive effort at reform?

A TIME FOR REASSESSMENT

Fifty years after the New Deal is a propitious time for a reassessment of the progressive agenda. The postwar period has seen an explosion of new learning in both the economic analysis of policy issues and the political-economic evaluation of government processes. While the optimism of early practitioners of cost-benefit analysis has given way to a sober realism, social scientific thinking continues to influence the way policy problems are framed and evaluated. At the same time, both economists and political scientists have made important contributions to the analysis of social choice issues, studying the properties of voting rules and legislative structures, analyzing the interest group aspects of politics, and modeling the interactions between bureaucracies and legislatures.

While this intellectual ferment was taking place, changes in the substantive law forced both judges and legal scholars to reexamine the roles of Congress, the agencies, and the courts. Laws regulating environmental pollution and safety and health in the workplace, in the home, and on the highway raise issues of public accountability and competence in all branches of government that were not central to earlier regulatory initiatives. These joint developments in the world of ideas and in practical politics suggest the promise of a progressive legal-economic scholarship. The goal is a reformed administrative law that will incorporate a richer range of both empirical and theoretical concerns and will respond more effectively to the needs of public officials, politicians, and private citizens.

Recent problems with the functioning of American government cannot all be traced to the temporary presence in the White House of a president who was out of sympathy with the goals of many of the statutes he was charged with enforcing. More fundamental problems arose from the basic structure of American government. Representative government requires citizens to evaluate the actions of their representatives. Yet for most citizens the legislative process is anything but transparent. In overseeing the work of Congress, however, the courts have frequently permitted the legislature to operate in ways that make it difficult for ordinary people to perceive what is happening in politics. This lack of transparency in the legislative process breeds cynicism in the voting population and can further undermine the representative nature of the state. Using the new learning in social choice and American government, we need to reexamine the role of the courts to take account of recent changes in the operation of Congress. To further democratic ideals, the federal courts may need to act to improve the accountability of the legislature to its constituents and to reexamine the links among agencies, interest groups, and Congress.

Even with a reformed process of judicial review, the courts cannot improve policy by themselves. They can constrain the legislature and the executive, but they lack the training and the legitimacy to take on the substantive policymaking tasks performed by agencies and the Congress. The failures of the Reagan administration were due to failures of analysis as much as to the structural faults of our political system.

REAGANISM AND PROGRESSIVISM

The progressive reform agenda can be understood by contrasting it to the reform efforts of the Republican Right. The simple sorting of people into the Right and the Left is, however, too glib to capture the relationship of the progressive position to Reaganism. Republicans are not the enemy. The progressive reaction to the Reagan record in regulatory affairs is one of disappointment. But you cannot be disappointed with someone in whom you never had any hope. Some of the fundamental positions of the past administration suggested that genuine reform might have occurred. Unfortunately, most have proved to be little more then simplistic slogans, and some have contributed to major disasters, such as the savings and loan collapse and bailout.

At the level of broad substantive principle there was agreement between Reaganites and progressives on the need for regulatory reform. Both believed that government intervention in the economy should be justified by reference to market failures and that, insofar as possible, cost-benefit tests should be used to set regulatory policy. At the implementation stage there was also a convergence between progressive and Reaganite rhetoric in favor of market schemes.

Convergence led to disappointment. Despite its strong language, the Reagan administration did not actually do very much. In a 1989 list of deregulatory accomplishments the Council of Economic Advisers can find little to report after 1984. Many of the earlier initiatives were begun before Reagan took office.5 Equally surprising, broad-scale incentive-based reforms were not proposed in the regulation of health and safety. Most damning, the administration was often guided more by ideology than by careful thought even when regulatory changes were undertaken.

Paradoxically, the ideology of some of the administration’s critics may have inadvertently encouraged and supported the deregulatory efforts of the Reagan administration. Those critics stressed the political uses of expertise and the oppressive possibilities of bureaucracies, thus undermining progressive justifications for the use of public agencies to regulate the economy. The left and the right converged in attacking a common scapegoat—the expert public agency—at a time when the need for informed technical input had become critically important. Furthermore, the seeds of several problems that surfaced in the Reagan administration were sown earlier and were the product, in part, of statutory language and judicial decisions, not Republican ideology.

What kinds of problems do I have in mind? Five typical ones illustrate the range of difficulties.

1. A retreat from the rules. This first phenomenon illustrates the convergence of structural and policy failure. General policy can best be made by promulgating general rules that apply prospectively. However, major rules are almost always challenged in court, delaying their implementation and raising the possibility of a remand to the agency to reformulate them. Even an activist agency might seek other techniques. For example, the National Highway Transport Safety Administration soon abandoned rulemaking and emphasized product recalls, which more easily passed muster in court.6

In addition, conservative agency heads who wish to minimize the impact of their agency might try to minimize the number of major rules and delay those they cannot avoid considering. They can justify their deliberate pace by pointing to the courts’ demand that the agency take a “hard look” before deciding on a policy. The Occupational Health and Safety Administration issued few major rules dealing with health hazards in the past decade, and the Consumer Product Safety Commission all but abandoned rulemaking.7 In many areas general policy was simply not being made. The result in such areas as automobile and product safety has been to impose a greater implicit regulatory burden on the state and federal courts through the products liability system, a burden the courts are ill-equipped to handle.

2. A retreat from analysis. Policy analysis was viewed skeptically by some agency heads in the Reagan administration who feared that it would be used to justify increased agency activity. Although critics saw systematic analysis as a tool used by the administration to reduce the role of government, some inside the government believed the reverse. Both positions are plausible and confirm the notion that systematic analysis of problems is not inherently either conservative or liberal. If you know ahead of time how you want a study to come out, it is risky to employ an independent analyst. Thus at the beginning of the Reagan administration a decision was made to help out the automobile industry.8 From this position it followed that the passive restraint (“airbag”) rule issued by the Carter administration should be rescinded. Policymakers saw no need to analyze the costs and benefits of the alternatives. The Supreme Court, with even the most conservative members on board for the key result, ruled that the agency had to use disciplined analysis to consider the most plausible alternative to repeal.9

The most dramatic example of the eviscerating of policy analysis is the Environmental Protection Agency under Anne Gorsuch Burford. The EPA downgraded the importance of analysis and was explicit about its ideological commitment to reducing regulatory burdens.10 Paradoxically, without analysis, the agency may have increased the burden on business by its inconsistent and indecisive behavior and by implying that business was against a clean environment.

3. Failure to regulate the deregulated. The administration did not recognize the basic truth that deregulation along one dimension may imply the need to regulate more stringently along another. Perhaps the most dramatic example here is the savings and loan crisis. At the same time as the thrift industry was permitted to expand the range and risk of its loan portfolios, the number of inspectors monitoring their behavior actually fell.11 In the presence of an unchanged deposit insurance system, the reduced oversight set the stage for the current crisis. The deregualtion of the airlines produced similar problems. As one of the original architects of airline deregulation has pointed out, deregulation should have been accompanied by vigorous antitrust enforcement to prevent the exercise of monopoly power by airlines.12

4. Misplaced priorities. If the energy of an agency is taken up with promulgating stringent rules, it will have time to put only a few items on its agenda. Other items will not be regulated at all. This problem was first documented in a study of OSHA health regulation.13 Even zealous regulators will face this tradeoff between depth and breadth so long as their budgets are limited. In fact, it is essentially a problem for activist regulators. Those who want inactivity face no tradeoff between a few stringent rules and many intermediate controls; such administrators simply want to do as little as possible.

5. Weak enforcement. Budget cuts and agency reorganizations resulted in reduced resources for enforcement of many regulatory statutes.14 Business firms are less likely to comply with regulations if they expect their competitors to be able to get away without meeting their obligations.

INTELLECTUAL ROOTS: POLICY ANALYSIS AND RATIONAL ACTOR MODELS OF GOVERNMENT

The Progressive School is rooted in the late nineteenth century when economists first organized as a profession.15 The fledgling American Economic Association helped guide the debate over control of monopoly under the Sherman Antitrust Act and federal regulation of railroads under the Interstate Commerce Act. Legal education felt the influence of progressives in the thirties when policy-oriented economists and political scientists began to enter law schools to teach public utilities, trade regulation, and antitrust.16 The scholarship of this group is sometimes called the “old” law and economics to contrast it with the “new” law and economics of the common law.17

Far from being “old” in the sense of old-fashioned or out of date, a progressive brand of law and economics can be of widespread contemporary significance, as it moves beyond a narrow focus on policy areas such as antitrust and public utilities. Unfortunately, however, the basic intellectual foundations of modern progressivism are not as broadly familiar to lawyers as the microeconomic tools used in the law and economics of torts, contracts, and property. One puzzle for the future intellectual historian is the fairly distinct line between the policy analytic community and the developing field of law and economics in recent decades. Even though legal economists view the common law as playing a regulatory role, they seldom collaborate with scholars studying public programs. Nevertheless, outside of the law and economics community, a number of administrative law scholars are part of the policy analytic establishment.18 Some of them have moved in and out of positions in the federal government, ending up as judges on occasion.

The other strand of modern progressivism, rational actor models of government, has had only a selective influence on legal thinking. Even here, however, the scholarly literature combining social choice and public law is growing, and the level of sophistication is improving.19 The association in some minds of social choice theory with the politically conservative position of James Buchanan and the “Virginia School” has kept legal applications limited. For these scholars the existing distribution of wealth and property has a strong normative claim. This belief is combined in Buchanan’s work with a deep cynicism about government. He argues that electoral constraints are weak and that unconstrained politicians will seek to maximize the size of the public budget. Taken together, these normative beliefs about private property and positive claims about public officials combine in a proposal for sharp constitutional limits on the scope of public action and the level and type of taxes.20

Some liberal scholars familiar only with the Virginia School have rejected all social choice as antagonistic to progressive reform.21 This rejection is unwarranted. It confuses a method based on rational choice and logical deductive thinking with a philosophical commitment that has no necessary connection to the method. There is nothing inherent in social choice that generates political beliefs favoring the existing distribution of property rights and income or giving priority to market outcomes.22 In fact, much normative work in social choice is almost radical, based as it is on the proposition that special weight should not be given by the political system to the distribution of property and privilege produced by the market and other nongovernmental institutions. One of the appeals of majority rule as a social decisionmaking rule is its satisfaction of this condition.23

The integration of public law with policy analysis and rational actor models of politics has only begun. Moving forward requires a broader collaborative effort by economists, lawyers, and political scientists to understand the politics and economics of the policy process. We need to consider a reform of administrative law on the scale of the changes wrought by the New Deal and codified by the Administrative Procedures Act in 1946.24 Such an enterprise can provide a strong foundation for the modern administrative state. Sharp differences in politics and philosophy, however, hamper the development of a unified approach. Legal scholars themselves have creative work to do. They cannot simply borrow a ready-made synthesis.
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 Progressivism and the Chicago School


This chapter begins the work of developing a progressive approach to law and economics1 by contrasting it with the orthodoxy of what is frequently called the Chicago School. The Chicago School’s appropriation of the law and economics label distorts the legal profession’s perception of the role of economic analysis in the law. The alternative progressive endeavor promises a political economy of law that does not have the conservative bias of much Chicago work. I concentrate here on the policy analytic portion of progressivism since it presents the clearest contrast to Chicago. To emphasize the most striking differences, I provide rather stark characterizations of each approach, ignoring many subtleties and cross-cutting themes.

I begin with a summary of the development of progressive thinking in the post-war period. This is followed by an overview of the principles of policy analysis. With this background, I place the Chicago School in critical perspective: recognizing its important intellectual contributions while demonstrating its narrow focus and shaky empirical basis.

POLITICS AND POLICY: A HISTORICAL SKETCH OF MODERN PROGRESSIVISM

In the late Fifties and early Sixties economists developed techniques of project evaluation based on cost-benefit tests and systems analysis. The theoretical underpinnings of these innovations are welfare economics, with its emphasis on externalities and market failures, and the theory of imperfect competition, which focuses on the inefficiency of monopoly power, imperfect information, and monopolistic competition. The political agenda is the correction of market failures by government action.

Cost-benefit techniques began to affect public decisions with the appointment of Robert McNamara as Secretary of Defense in 1961.2 McNamara peopled the Department with a group of self-styled “whiz kids” committed to systems analysis and economic methods.3 Several years later, the Johnson administration followed the Defense Department model in establishing offices for Policy, Planning, and Budgeting in agencies with domestic programmatic responsibilities such as Health, Education, and Welfare, and Housing and Urban Development.4 Eventually, however, the Vietnam War and domestic unrest dampened the optimism of reform-minded students of the federal spending process. The problems of those years were not ones that technocrats could solve on their own. Public policy analysis remained a useful tool for programs with efficiency as their goal, but the claims of its early proponents were recognized as inflated.

As cost-benefit analysts began to accept the limitations of their techniques, public choice scholars started to use economic analysis to undermine the legitimacy of existing regulatory policies. They saw legislation as the outcome of political dealmaking that frequently did no more than preserve or enhance the monopoly power of existing producers.5 Some concluded that government should be prevented from intervening in the economy since its actions were usually no more than devices to benefit narrow, well-organized interests.

Criticisms of the legislative process complemented demonstrations that existing policies were misguided. In some cases the regulation of price and entry harmed consumers.6 Even regulatory policies with strong economic justifications, such as environmental protection, were inefficient in practice. Critics urged more reliance on economic incentives to produce compliance.7 Studies of government spending programs tended to emphasize their weaknesses, showing, for example, that most subsidized housing was built outside of central cities and that many who completed job training programs were unable to find jobs.8 Although many scholars who criticized existing social welfare and spending programs were deeply committed to the programs’ purposes, others used these criticisms to show that government domestic spending and regulatory activity were too intrusive, too costly, and in need of drastic curtailment. These analysts and policymakers used arguments in favor of deregulating airlines or trucking to advocate cutting back environmental protection, and they used critiques of existing welfare policies to argue for drastic reductions in government spending. They interpreted studies showing that social programs had not accomplished all their goals to signify that the goals themselves were not worth pursuing.9

Not surprisingly, progressive analysts have not responded sympathetically to this misuse of their work. A counterattack is under way that emphasizes both the real accomplishments of recent regulatory and social programs10 and the importance of information, ideas, and analysis in determining government policy.11 Since the private market is riddled with imperfections, one can respond by reforming the state rather than shrinking government. My contribution to this reformation seeks, first, to argue that those concerned with economic efficiency and fairness cannot rely on the common law courts to achieve their aims. The correction of market failures and the improvement of distributive fairness requires statutes. Second, I argue for an active judicial oversight role, and third, I demonstrate that the skeptical political-economic contributions of public choice scholars can complement, not undermine, the progressive approach.

PRINCIPLES OF POLICY ANALYSIS

To understand the differences between the Chicago School of law and economics and the progressive approach, one needs to master the fundamentals of the policy analysis.12 Public policy analysts are optimistic about politics. They view government as a system that designs policies to promote the goals of efficiency and equity. Policy-oriented economists are central to this effort, producing cost-benefit analyses and other analytic exercises of use to decisionmakers.13 Professionals working in this tradition recognize both the value of markets in promoting efficiency and the importance of economic incentives in all areas of life, both private and public. They are trying to get the economic incentives right, not eliminate them.

As a central tenet of policy analysis, government should, insofar as possible, select projects that maximize the net benefits flowing to the populace. This calculation should include all costs and benefits, not just those which show up in the government budget. The analyst estimates the opportunity cost of the public program by calculating the value of alternatives forgone. Public policy analysis can evaluate options developed by others, but it is most useful when it aims to specify the options themselves with an eye to their efficiency consequences.

A competent cost-benefit analysis is essentially a step-by-step assessment of the nature of a public program and its impact on the world. It frequently requires scientific, engineering, and sociological skills in addition to economics. Even someone who objects to a full-fledged cost-benefit analysis might nevertheless accept the preliminary stages, in which one is simply sorting out the causal connections and identifying the less obvious implications of a policy.

Sometimes, however, critics object to the disclosure of a program’s unintended consequences, as if the analyst were somehow at fault for pointing out unpleasant possibilities. This is a modern version of killing the messenger who brings the bad news. For example, a newspaper column expressed shock when a government analyst suggested that requiring infant seats in airplanes might increase infant deaths.14 If babies use a seat, they will be charged for it; if they are charged for it, their parents may decide to drive or stay home instead of fly; driving is more dangerous than flying per passenger mile, so if enough families continue to travel, more babies may die. Whatever the truth of this claim, it is not absurd on its face. The argument simply assumes that parents are sensitive to price in making their travel plans. Other examples are easy to find: Requiring more stringent pollution controls on new as compared to old power plants can increase pollution by keeping old plants in operation longer.15 Controlling rents can hurt the poor by limiting the supply of housing.16 Stringent quality controls on subsidized day care centers can lead to segregation of children by race and income level.17

A cost-benefit analysis, however, does not end with the specification of a causal model. To complete the exercise, one must calculate the net benefit of each option. Since benefits and costs are borne by many people, the analyst needs a common metric to measure and compare gains and losses. Money is the most convenient metric, but sometimes others are superior, such as lives saved or acres of wilderness preserved. The use of money does not imply that only those benefits and costs which are traded in markets should count. Rather, one should identify and measure all the impacts of a program as well as possible.

To illustrate the multiple steps, consider a program to reduce the discharge of wastes into a river. As a first step, one must be able to model the relationship between discharges at particular points and water quality throughout the river. This is an exercise in hydrology and biology, not economics. Next, one must estimate the link between water quality and such physical measures as the number and variety of fish, drinking water quality, or savings in travel time for recreational water users. Third, benefits must be calculated in monetary terms. Fourth, one must estimate the costs of alternative levels of cleanup. In calculating costs the analyst should consider alternatives to in-plant waste treatment such as treating the water in the river rather than in the factory or changing product mix instead of treating waste. If benefits and costs are spread out over several years, they must be expressed in discounted present values, which reflect the fact that benefits obtained today are worth more than benefits with the same dollar value obtained tomorrow. Finally, the option with the greatest net benefits should be identified. Net benefits are maximized, not where total costs equal total benefits, but where marginal costs equal marginal benefits.18 Such precision will not always be possible. When most of the benefits are difficult to monetize, the policy analysis may be able to do no more than itemize cost-effective solutions and indicate the dollar cost of such benefits as lives saved or acres of wilderness preserved.

Utilitarian and cost-benefit tests are not identical. Dollar measures permit interpersonal comparisons of benefits, but maximizing the monetary value of a program is not the same thing as maximizing total satisfaction under a utilitarian metric. Utilitarianism requires the direct measurement of satisfaction levels, a task that no one has yet been able to perform convincingly. A utilitarian and a cost-benefit analyst may rank projects differently. A poor person may benefit a great deal from some public policy but might be willing to accept a relatively small sum of money to forgo the benefit. Conversely, a rich person may obtain only a little satisfaction from a project but, because he is rich, be willing to pay a large amount to obtain it.

Cost-benefit analysis is not an appropriate tool when distributive justice issues are paramount. All dollars count equally. The procedure is neutral about who gains and who loses. It is primarily designed to analyze programs that could improve the efficiency of the economy. The neglect of distributive issues in cost-benefit analysis does not imply that economists believe that such issues are unimportant, but only that statutes designed to correct market failures are poor redistributive vehicles. Individual statutes affect only a portion of the population. A policy that concentrates on allocating the benefits and burdens of one statute fairly may well be unfair to those who are excluded from the program’s ken. If all public programs concentrated on fairness to the exclusion of efficiency, the result could make most people worse off and would surely produce a crazy quilt of special-purpose benefits that would be difficult to justify. People would be treated differently who differ only in whether or not they happen to come under the jurisdiction of a particular statute. To echo a familiar theme in public finance, redistribution should be accomplished through a general system of taxes and transfers, not piecemeal through the complex of regulatory and spending programs.

Politicians, however, may wish to know the incidence of gains and losses either out of a concern for fairness or to permit them to claim credit for aiding their constituents. The cost-benefit analyst can then provide information about who has been hurt and harmed by a program along with her overall assessment of net benefits. Over and above creditclaiming by political supporters of the program, these data could form the basis for legislative actions to change the agency’s mandate or to develop counteracting compensation schemes.

Policy analysts, however, do more than evaluate given projects. They also help design efficient public programs. Subject to overall public goals, the analyst aims to set up programs that economize on the information needs of government and give individuals choices about how to use subsidies or comply with regulations. Thus an economist might recommend an auction to allocate offshore oil leases or a voucher plan to subsidize housing for the poor. The use of effluent charges or pollution rights schemes is a familiar feature of plans to distribute pollution loads efficiently across dischargers. These plans permit each discharger to set its own marginal cost equal to the effluent fee or rights price. The total pollution load would be efficiently distributed across polluters, with high-cost dischargers paying more to the state and discharging more than low-cost dischargers.

Financial incentives have top priority, but if they cannot be implemented, performance-based regulations are preferable to technology-based plans. Efficiency is improved if the government tells regulated entities what they must accomplish, not what they must do. For example, a performance-based pollution control policy would order a plant to discharge no more than x pounds of waste per day, leaving it to the firm to decide whether to treat its waste, change its product mix, or shut down the plant. The government would not specify a required technology. Each discharger would select the cheapest option consistent with the state’s pollution goal.
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With this outline of the progressive approach and an overview of policy analysis and its link to progressivism, I turn now to the Chicago School of law and economics.

THE CHICAGO SCHOOL

To some, the Chicago school is synonymous with law and economics.19 In fact, it is a rather specialized endeavor based on a particular view of the world and of the justifications for state action. The basic building blocks are clearly defined property relations, competitive markets, and private bargains. While Chicago School scholars have written on topics as diverse as antitrust, family law, taxation, corporations, and racial discrimination,20 the central core is the economic analysis of the common law. Their analysis is directed toward decisions of Anglo-American courts, focusing on tort, contract, and property law doctrines that have evolved through the judicial system. The Chicago School has contributed a great deal to the integration of law and economics. As a comprehensive view of the relationship of law to economic analysis, it is, however, deeply flawed.21

Origins: The “New” Law and Economics

Innovative law and economics scholarship in the Sixties blurred the distinction between public and private law by showing that common law doctrines could have broad effects on the efficiency and justice of society. Early work by Guido Calabresi and Ronald Coase set the agenda for law and economics scholarship in the decades to follow.22 Borrowing from microeconomic theory and public finance, these scholars urged lawyers to take an ex ante perspective by viewing judicial decisions as affecting future behavior. Tort and contract damages were designed not just to make the wronged one whole. They encouraged efficient caretaking by injurers and victims and efficient dealmaking by buyers and sellers. Legal rules should encourage economic actors to take account of the opportunity cost of their behavior in situations where other forms of price incentives were not available.

In torts, accident law was seen as a response to private market failure. Tort law deters accidents in situations where potential victims would find it very costly either to negotiate with injurers ex ante or to purchase caretaking in a market.23 Liability should be placed on the individual best able to prevent the harm.24 If one firm’s actions impose costs on many uninformed customers, liability should be placed on the firm, not because the firm is “at fault,” but because such a rule will minimize the costs of negotiating a solution to the externality problem.

Similarly, since bargaining is costly, contract law provides a set of fallback provisions that the courts will enforce unless the parties have agreed to alternative contractual language. The expectation measure of damages, designed to make the breached-against party whole, provides an inducement to the breaching party (for example, the seller) to take account of the costs of his action. However, it may encourage the buyer to spend too much in reliance on the contract.25

Finally, property law should establish entitlements that facilitate the efficient use of resources. As the Coase “theorem” is famous for demonstrating, if no transactions costs exist, the distribution of property rights is irrelevant. Owners will always negotiate to an efficient solution. The assignment of rights affects the fairness of the distribution of wealth, but not its efficiency. However, as Coase also illustrated, when bargaining costs exist, information is imperfect, or other transactions costs are pervasive, efficiency requires that rights be assigned to minimize these costs.26

This research represented a sharp break from the use of economics in specialized legal applications such as the estimation of market concentration ratios in antitrust law or the calculation of rates of return in the regulation of public utilities. Instead, economics could provide fundamental organizing principles for the heart of the standard first-year curriculum: torts, contracts, and property. Nevertheless, this interdisciplinary effort had several conventional features. First of all, it did not challenge the traditional law school curriculum. Reading lists might be revised and casebooks rewritten, but the standard subjects remained, and many of the same “leading” cases would continue to be taught. Second, the economic analysis itself built on familiar concepts of opportunity cost, externalities, marginalism, and static equilibrium. Methodologically, law and economics was not at the cutting edge of economics. Mainstream economists chuckled at the idea that Coase had proved a “theorem.”

Compensating for these weaknesses, these early efforts took a broad view of the range of relevant issues that was similar in many ways to the concerns of progressive scholars. While emphasizing the resource allocation role of common law rules, much of this research was also concerned with the distribution of income and wealth and the capacity of legal institutions to resolve disputes fairly and expeditiously. There was no attempt to glamorize the accomplishments of judge-made law. For example, Calabresi’s writing has always stressed the importance of direct regulation, subsidies, and taxes as alternatives to the common law.27

However, when one looks at this pioneering work as a whole, one is struck by the limited range of substantive issues considered. Even when these lawyer-economists contemplated the field of “public law,” they studied problems that were central to the common law, such as automobile accidents, land use regulation, and the Uniform Commercial Code. The progressive agenda, which begins with market failures rather than with the doctrines of the common law, provides a more broad-gauged perspective.

From Interdisciplinary Borrowing to Chicago Ideology

The scholars of the Chicago School built on the ecclectic and nonideological base of this first group of writers. The first wave stressed the need to consider efficiency in evaluating common law doctrines. The Chicago School has gone farther and argued that the observed pattern of common law decisions actually closely approximates the efficient set. It was said that, over time, the common law changed in response to changes in the relative costs and benefits of alternative rules. These scholars claimed that inefficient rules were more likely to be litigated than efficient rules, and a new efficient standard would persist once it was established. Instead of simply analyzing the efficiency properties of common law rules, the Chicagoans defended the common law system as the best public policy system available. In their view, judges had been promoting efficient resource allocation for decades without knowing it.

Any judge who appeared at all self-conscious about what he was doing was canonized. The most prominent example is Learned Hand. He stated in United States v. Carroll Towing that in a negligence case, “if the probability be called P; the injury, L; and the burden, B; liability depends upon whether B is less than L multiplied by P, i.e., whether B<PL.”28 In other words, the defendant should be liable if the cost of taking care is less than the probability of an accident times the level of injury if an accident occurs. Richard Posner, the legal scholar most emblematic of the Chicago approach,29uses Carroll Towing as the epigram for his torts casebook and judge Hand’s portrait as a frontispiece.30

As the field developed, it of course generated its own internal disputes. Scholars differed both on the current direction of doctrine and on the efficiency of alternative rules. Posner and Calabresi, for example, debated the relative merits of strict liability versus negligence in torts,31 and contracts scholars clashed over the issues of liquidated damages and specific performance.32 These debates were not, however, over fundamental goals, but were instead over the proper behavioral assumptions and the information realistically available to individuals.33

Despite these controversies, there is broad consensus among Chicagoans that the central focus of law and economics is the individual transaction, not the market. Building on typical tort, contract, and property cases, Chicago scholars focus on such transactions as automobile accidents, breached contracts, trespassing animals, and hotels that cast shadows on neighboring swimming pools. They praise the market but do not spend much time studying it. Their faith in the market paradoxically implies that it should not be the predominant area for law and economics study. The more efficient the market, the less important is law as a means of promoting efficiency. The closer the world approaches the ideal world of zero transactions costs,34 the closer law comes to performing a purely distributive function.

The Role of the State

Despite their focus on the common law courts, Chicagoans cannot avoid joining progressives in considering the role of the state. The Chicagoan’s political philosophy combines a utilitarian or wealth maximization ethic with a belief in the independent value of individualism and free choice.35 The political program is based on support of laissez-faire capitalism and a belief that the state should do little more than define and uphold private property rights, enforce private contracts, and preserve external and internal order.

The state’s essential function is to establish a system of legally enforceable property rights and to enforce private deals.36 Since private economic activity is hindered by uncertainty about ownership, the state should behave like a conservative dictator with respect to the definition of property rights. To facilitate private economic decisionmaking, democratic political decisionmaking must be constrained. Free market choice takes precedence over free democratic political choice. Implicit in this work is an authoritarian system for defining property rights that can credibly promise not to redefine rights on which expectations have been based. The dictatorial powers of the state are, however, limited to establishing property rights and perhaps also enforcing laws against monopoly.37 All other resource allocation choices are made by private individuals acting to maximize their wealth. Democratic choice has little role to play in determining economic policy or in redistributing wealth.

But Chicagoans are concerned not only with the stability of property relationships. They also want a system of rights that reduces the costs of market and negotiated transactions. A stable system of state ownership of the means of production, while not disappointing anyone’s expectations, is hardly what they have in mind. Instead, rights should be designed to further efficiency. Thus if one firm creates air pollution that harms many nearby landowners, courts should give these landowners an entitlement to clean air since this solution minimizes transaction costs.38

Policy prescriptions of this form, however, move Chicagoans beyond a simple requirement that the state establish some set of property rights to a policy analytic argument that it should establish a particular set, supplemented by tort and contract law that takes a particular form. But what if the existing legal doctrines are well-established rules that bear only a very rough relationship to those that would best further efficient private economic behavior? A central tension in the Chicago School is between the progressive notion that changes in property relations can be used to further efficiency goals and the conservative, status quo orientation of much writing with its heavy emphasis on the preservation of existing rights to property.39 The Chicago School scholars thus risk being caught in a contradiction.40 In order to encourage investment, the state should be conservative and reluctant to change the rules. However, if the rules encourage inefficient actions, they need to be changed. Even more troubling, how should these scholars enter the policy debate, given their belief that one cannot expect a democratically elected government to view economic efficiency as self-evidently the most basic value? When bureaucracies and legislatures engage the attention of Chicagoans, it is generally to criticize them as bastions of special interest influence and red tape.

One solution is to deny that a contradiction exists in Anglo-American jurisprudence. And Chicagoans have often been tempted in this direction. They argue that very little needs to be done to fine-tune the law by attempting to demonstrate that existing doctrines and property relationships turn out by and large to further efficiency.41 These doctrines have been promulgated not by democratic legislative bodies but by common law courts whose judges are not directly responsible to the electorate. Legislative meddling would both disrupt private expectations and override efficient legal rules. Doctrines change over time in response to changes in the economic system, but the change is gradual, so that current expectations are not seriously eroded. Thus the property rights “autocrat” turns out to be history, whose rules are interpreted and updated by hundreds of decentralized, professional judges with a powerful respect for precedent.42

The claim that common law rules are efficient has been questioned by many progressive scholars and by others both in and out of the law and economics field.43 Even though scholars do not always agree on what the efficient rule should be, most analysts accept the conclusion that some existing rules are inefficient in some circumstances. The dispute turns on how pervasive and important these lapses are. No empirical work exists which estimates the losses from such rules, but a few doctrinal examples from tort and trespass law should suffice to produce a healthy skepticism.

Consider, first, the case of LeRoy Fiber Co. v. Chicago, Milwaukee and St. Paul Railway,44 a leading case in which railroad sparks set fire to flax stored near the railroad tracks. Justice Holmes’s partial concurrence is a model of law and economics reasoning. For him, the owner of the flax would receive compensation so long as it was not “in danger from even a prudently managed engine.”45 The Court majority, however, does not admit the possibility of contributory negligence by the plaintiff so long as the use of the land was a “proper use.”46 The opinion supports the view that landowners can stack flammable products anywhere they wish regardless of the relative costs of caretaking by railroads and landowners. Many other cases adopt this strong entitlements view for landowners. In general, an action may be called a tort simply because it interferes with someone’s use and enjoyment of his or her property.47

As a second example consider the legal distinction between trespass and nuisance. A trespasser is strictly liable even if no measurable harm has occurred, while an action will be declared a nuisance only if it affects the “use and enjoyment” of land. Thus trespass is a “property rule” that gives the owner the right to keep others out unless they obtain his consent, while nuisance is a “liability rule,” which means people can create nuisances so long as they pay off those who are adversely affected.48 The legal distinction between trespass and nuisance seems to be between physical objects that enter one’s land (cattle, a fallen tree, a person) and intangibles that bother a landowner (poisonous gases, noise). This distinction obviously has no economic content. However, some law and economics scholars have tried to argue that the trespass-nuisance distinction maps onto the distinction between two-person and multiperson events.49 Since transaction costs are lower in the former than in the latter, a property rule is used for the two-person case and a liability rule based on nuisance is used in the multiparty case. While the distinction is fine as an economics exercise, it does not capture the legal categories. A cow that tramples twenty pieces of property is still trespassing, and a drummer still creates a nuisance whether he lives in Manhattan with a hundred neighbors or shares a country road with a single lover of solitude.

More important than the current state of Anglo-American common law is the general observation that even if the case could be proved, such a proof would not resolve the fundamental contradiction in the Chicago School approach. Any finding that the common law is efficient is contingent on the particular historical past and current institutions existing in the United States and Great Britain. Chicago School scholars need to ask policy analytic questions to resolve contradictions between settled expectations and the creation of efficient substantive rules. They also need to join with progressives to consider more fully the role of political institutions other than common law courts.50

CONCLUSIONS

Conventional law and economics has begun to incorporate some of the recent innovations in economic theory. Strategic game theoretic insights are appearing in the literature on contracts, and the role of imperfect information is reflected in recent work.51 Nevertheless, while the importation of recent innovations in the fields of industrial organization and microeconomics promises to enrich the field, standard law and economics analysis has begun to run out of steam. The easy innovations have been made, and some of the current embellishments seem decidedly marginal. The limitations arise, not from a failure of intelligence, but from a narrowness of vision.

The difficulties are most clearly illustrated when law and economics analysis confronts policy problems that test the limits of the courts as regulatory institutions. An especially clear example has arisen in products liability law. Suddenly the common law tort system is attempting to resolve major policy questions concerning the healthfulness and safety of products. Decisions involving design defects in mass tort cases have implications for the organization and competitiveness of markets. Judges and their special masters are aping regulatory agencies. For Chicago School scholars this issue is something of a test of their faith in the efficiency of common law courts versus their belief in leaving businesses and their customer free to contract as they wish. Interestingly, the trend in toxic tort law has led some of the staunchest Chicagoans to question their faith in courts and to propose doctrinal shifts, apparently as a way of avoiding preemptive legislation.52 Others have even rallied behind federal legislative proposals to preempt the common law. Products liability clearly demonstrates the weakness of a perspective that emphasizes only one aspect of government.

A progressive approach to safety begins, not with the case law, but, in contrast, with the problem of consumer and worker information. There is no a priori commitment to a particular institutional arrangement such as the common law courts. Instead, the effort is directed toward isolating the possible market failures caused by imperfect information and the incentives to reveal or hide it or to produce more knowledge through research. If private market inefficiencies can be isolated, the next step is to consider alternative ways of correcting them with their accompanying costs and benefits. Will a labeling or notice requirement be sufficient, or is more intrusive regulation required? Should firms be charged a tax based on the riskiness of their products or workplaces, or should lawsuits by those who suffered damages be streamlined? How strong is the knowledge linking particular products or substances to accidents and illness? If the causal links are weak, should the government sponsor research of its own or give incentives to firms to discover the relationships? These are difficult questions which illustrate the range of the policy analytic exercise for which the private lawsuit is only one possible tool. I will take up some of these issues in Part Three when I discuss both occupational health and safety and the regulation of consumer products.53
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 THE COURTS


In the common law fields of torts, contracts, and property everybody recognizes that judges make substantive law. Hard as the courts may try to follow precedent, new situations arise that require creative lawmaking. Economic analyses that argue for the efficiency of particular doctrinal rules are acceptable prescriptive exercises. In contrast, when statutes (or the Constitution) govern behavior and when administrative agencies are active, judicial lawmaking is much criticized. The separation of powers circumscribes the role of the courts. Thus progressive law and economics, when it focuses on judicial review of the other branches of government, cannot rely on the heart of the policy analytic exercise: substantive policy recommendations.

My study of judicial review in this section of the book accepts this constraint but argues that courts should be active in reviewing both administrative agencies and the legislature. In contrast to the common law, this does not mean imposing concrete policies directly. Instead, judges should improve the democratic accountability and technical quality of policymaking in the other branches and enhance the fairness of the political-bureaucratic state. The courts should seek to improve the operation of the political-administrative process staking out an intermediate position between the optimistic “can-do” attitude of public policy analysis and the pessimistic view articulated by some public choice scholars who study government.

Chapter 3 outlines a framework for judicial review of regulatory agency actions under statues concerned with economic efficiency. I apply the lessons of public choice to argue that courts should impose a background norm on agencies operating under vague statutory mandates. Chapters 4 and 5 propose ways for the courts to improve the democratic accountability of the legislative process. Political science research on Congress suggests that elected representatives have an incentive to be less than straightforward with their constituents. Judicial review may be able to improve Congressional performance by examining statutory structure and by monitoring the appropriations process.
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 Policy Judicial Review of Agency Action


Many statutes are ostensibly concerned with improving the efficient operation of the economy but leave considerable discretion to the executive branch. Agencies may exploit the freedom given to them by the Congress to favor narrow groups or to further their own agendas. Given this possibility, I argue that courts should impose a background norm on agency deliberations. The norm I propose is one that respects the costs and benefits imposed on all citizens. In the absence of specific language outlawing policy analysis, courts would require agencies to seek the net benefit maximizing solution. Of course, legislation which explicitly rejects this approach should be upheld. Courts should simply give notice to the legislature that without clearcut language, they will impose a policy analytic test in reviewing economic regulation.

I justify my proposal for a judicially imposed background norm both by reference to the normative values of the policy analytic approach and by introducing research examining the problematic links between legislative choice and majority will. This research in political economy suggests that when agencies have been given a broad statutory mandate, no sharp conflict need exist between democratic values and judicial encouragement of policy analysis in agencies. When a statute’s purpose is the correction of a market failure, the burden of proof should be on those who argue that net benefit maximization is contrary to democratic principles.

The policy analytic approach was outlined in the preceding chapters. It proceeds by locating instances of market failure and recommending methods to correct them. The aim is to maximize the dollar value of net benefits using private willingness to pay for benefits (or private willingness to be paid to forgo gains) as a criterion. I do not wish to downplay the obvious difficulties with policy analysis as a comprehensive social welfare scheme. For example, only the total gain matters so that dollar costs imposed on one group can be balanced by dollar benefits gained by another. Furthermore, measuring benefits in dollars is not the same thing as measuring them in utility or in votes. Nevertheless, policy analysis does provide a way of isolating market failures and thinking systematically about costs and benefits. If we assume that the efficient operation of markets is a broadly shared goal, cost-benefit tests imposed by the courts might, in the absence of other information, reflect the underlying wishes of the electorate. In the absence of specific legislative directives, it seems to me to provide a better background norm for democratic policymaking than the problematics of common law jurisprudence or a presumption in favor of the status quo.

But why should a background norm be required in the review of statutes? Why won’t the legislature both faithfully represent popular sentiment and draft statutes with clearly stated goals? Part of the answer can be gleaned from the social choice literature with its skepticism about any easy association between legislative performance and democratic preferences.

IRRESPONSIBLE DEMOCRACY

Government by technocratic experts is easy to criticize, but compare it with government by elected politicians. The fundamental strength of Congress is that its members must be reelected every few years, while technocrats, who are civil servants or, increasingly, independent contractors, face no such test. If legislators act in an outrageous way, they will face defeat. But if the courts require the administrative process to be open to public input and scrutiny and to act on the basis of competent analyses, is the executive necessarily any less accountable?

I do not wish to downplay the constraints imposed by the electoral process, and I am certainly not advocating authoritarianism. However, recent research in political economy should undermine glib confidence that every action of the legislature is in the interest of a majority of the population. Exaggerated respect by the courts for the “intent” of the Congress is misplaced even for committed democrats. A realistic view of the legislative process provides a justification for focusing on the quality of the administrative process. To establish this point I review political economic research that casts doubt on strong claims for the quality of legislative output.

Two aspects of this work are relevant. The first, originating with Mancur Olson’s Logic of Collective Action, studies private incentives for political action.1 The second, associated with David Mayhew and Morris Fiorina, analyzes how the motivations of individual politicians affect the design of legislation.2

The Logic of Collective Action

Political organizations do not spring up full-blown whenever people share a common interest. To an economist political organization of any kind is a puzzle. Why should self-interested people band together to further a common goal when each can take a free ride on the political success of the others? This was the problem with which Olson grappled in the Logic of Collective Action.3 He challenged the prevalent functionalism of political scientists who thought it obvious that shared aims would produce shared political activity. He pointed out that if organization is costly, no one may wish to organize even if all would benefit. He showed that the groups that do organize will represent a selective set of the population and support a nonoptimal level of public service provision.

Sometimes a group may be aided by an individual whose benefits will be so great that he is willing to bear the costs of political action single-handedly. Thus an industry with one dominant firm may let the firm leader do all the lobbying. Even with no dominant firm, however, an industry may organize if it has a small number of similar-size firms that can overcome the costs of collective action.
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