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Foreword


I grew up in the 1960s and 70s with an utter faith in a just God and a just Islam. God cannot be God if God is unjust. It was as simple as that.


But by the 1980s, things began to change. The rise of political Islam globally and in my home country, Malaysia, saw the inclusive and compassionate Islam I grew up with slowly evolve into a dogmatic, patriarchal and punitive religion that made no sense to the realities of my life.


Islamist political leaders and preachers over radio, television and in private homes were dominating the public discourse on Islam and women’s rights: ‘Men are superior to women’; ‘A man has a right to four wives’; ‘A husband has a right to beat his wife’; ‘He has a right to demand obedience from his wife’; ‘He has a right to have sex with his wife on demand and the wife has no right to say no’; ‘Hell is full of women who have disobeyed their husbands’. The worst was a so-called hadith that said even if a woman has licked the pus oozing from her husband from head to toe, she still would not have done enough to be obedient to him. What kind of Islam could preach this injustice and harm to women?


At the same time, women were facing difficulties such as getting a divorce if the husband objected, husbands taking second wives without the first wives’ knowledge, religious department officials telling women to go home and be good obedient wives when they reported domestic violence. Women felt they were pushed around like a ball, kicked from pillar to post in their search for solutions to end their misery.


The obvious question before us was this: Where is the justice and beauty of Islam in pronouncements and actions that cause harm to women and families? These assertions in the name of Islam went completely against my belief. I went to religious school for five years. None of my religious teachers ever talked of God and Islam in these unkind ways or used Islam to justify patriarchy and women’s subordination. The Islam I learned in school and lived was about a kind and compassionate God, a just God, and our duties to be good human beings who are honest, kind and respectful. Not about male superiority, or even men’s and women’s rights and responsibilities.


So, to be assaulted as an adult with a religious discourse that was unjust was simply an affront to my faith. I was outraged that the God and the Islam I grew up with were abused in order to justify men’s bad behaviour. Something must be done. Instead of turning my back on the religion, I decided to reread the Qurʾan once again to find out if God really did sanction such misogynistic behaviour towards women. This led me and the founding members of Sisters in Islam to meet every week to study the Qurʾan in search of the promised justice of Islam.


There were many eureka moments in this process. The Qurʾan says: ‘… marry only one, that will be best to prevent you from doing injustice’ (4:3); ‘men and women are protectors of one another’ (9:71); ‘men and women are garments for one another’ (2:187); ‘be you male or female, you are members, one of another’ (3:195); ‘God puts between your hearts, love and compassion’ (30:21).


What happened to these beautiful egalitarian messages of the Qurʾan? Why didn’t this language of justice, equality, reciprocity and compassion become the source of jurisprudence governing marriage and family relations? Obviously, men in authority who interpreted the Qurʾan and deduced the laws decided that these verses should be silent and silenced, and instead their favourite verse on supposed ‘male authority’ (4:34) should be the basis of marriage. This maintained men’s power and privilege over women.


We felt we could no longer remain silent or be silenced. In the context of rising political Islam in many Muslim countries and the consequent attacks on gains women had made over the decades, we felt compelled to produce and disseminate knowledge that demonstrates the necessity and possibility of equality and justice for women in Islam.


With knowledge comes courage. From the pioneering work of Sisters in Islam in Malaysia to the global movement Musawah, it has been a long and exciting journey for us to challenge this patriarchal terrain of Islam and to embark on a new path that we feel represents the beauty and justice of Islam. We wanted to build new feminist knowledge in Islam, to unearth the gems within our tafsīr and fiqh traditions, to open the public space for debate and for a new public discourse to emerge on Islam and women’s rights.


As a founding member and founding Executive Director of Musawah, I am proud to see these efforts brought to fruition in this book, Justice and Beauty in Muslim Marriage: Towards Egalitarian Ethics and Laws.


We have always believed that the egalitarian and compassionate Qurʾanic ethos and the many sophisticated Islamic legal concepts could lead us to a new ethical and legal framework for Muslim marriages. The classical legal (fiqh) framework that regarded women as inferior to men and established rules that led to the control and subjugation of women can no longer be the basis for regulating marriage and divorce in the twenty-first century. This man-made classical juristic construct of the providing, protecting husband and the submissive wife has no relevance to the contemporary experiences and ethical values of today. In fact, it is harmful to individuals, families and societies. Musawah’s knowledge building work – including the scholarship presented in this book – bridges the disconnect between ethics, law and contemporary lived realities to enable Muslims to build an understanding of marriage based on ethics of justice, equality, beauty and goodness.


We hope the chapters in this book will empower readers to translate the new ideas, concepts, ways of thinking and approaches to the tradition into practical ways of transforming the model for Muslim marriage into one that cultivates nourishing forms of love and partnership. During the Covid-19 pandemic, Musawah hosted public webinars in which our scholars shared their works in progress. The excitement they engendered with their research and enlightening ideas and the questions raised and responses we received from participants led us to ponder doable ways we can move forward from theory to practice. Some excellent ideas emerged – a new premarital course on how to build a marriage based on equality, justice, spiritual growth, beauty and goodness; nikāḥ khutbahs that reflect a more egalitarian aspiration of marriage; a model marriage contract that embodies Qurʾanic values; and even mediation services to end marriage with grace and compassion for those who feel they can no longer live together in harmony.


These are all exciting possibilities as Musawah follows through its tradition of bringing together scholarship and activism in building a movement for change. Our Campaign for Justice in Muslim Family Laws is now underway in Asia, the Middle East and North Africa and Sub-Saharan Africa. It is this new knowledge grounded within Islam that will give Musawah advocates the confidence and the courage to build a public voice demanding change.


Musawah is proud to be working with the seventeen scholars who have contributed to the production of this volume. We are grateful to the many who have engaged with Musawah from the very beginning, and the new ones whom we hope find this engagement enriching. Musawah would like to thank all of the scholars for their patience and openness to the exactitudes of the Musawah ways of working and most of all for their generosity in sharing their knowledge and time with us.


We would also like to express our deepest gratitude to the dream team that makes up the Musawah Knowledge Building Working Group. Ziba Mir-Hosseini, who leads this team, holds a special place in our hearts for providing conceptual leadership to the project with clarity, generosity and deep insight, and doing it in egalitarian ways. To Mulki Al-Sharmani, Jana Rumminger and Sarah Marsso, the rigour, meticulousness and dedication that you pour into this work serve as a model for us all.


To those of us who believe in equality, justice, beauty and goodness, this book is a gift to inspire and to drive us to transform how we live our lives in our families and societies in more just and caring ways.


Zainah Anwar


Musawah Founding Executive Director (2009–21)
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Introduction: Towards Marriage as a Partnership of Equals





Ziba Mir-Hosseini, Mulki Al-Sharmani, Jana Rumminger and Sarah Marsso


Every Friday, in mosques across the world, worshippers hear a recitation of Qurʾanic verse 16:90 before they start the communal prayer: ‘God commands ʿadl (justice) and iḥsān (goodness and beauty), and generosity towards relatives, and forbids what is shameful, blameworthy and oppressive. God teaches you, so that you may take heed.’ This verse is a reminder of two core ethical principles: ʿadl and iḥsān.


How have these principles informed norms and laws that guide gender relations and rights, particularly in relation to marriage? The model of marriage constructed in classical Islamic jurisprudence (fiqh) rests on patriarchal ethics that deny gender equality and privilege men. This worldview persists in many contemporary Muslim family laws that are drawn from fiqh, notwithstanding reforms introduced in different codes over the past decades, and in gender norms in various Muslim contexts. Yet the current realities of gender roles in Muslim families and their changing needs show the limitations of such patriarchal ethics and laws. Addressing these limitations is not only crucial for the well-being of spouses, children and families in general, but also to maintain the egalitarian ethos of Islam.


This volume explores how the dominant conception of Muslim marriage can be shifted from a contract that requires a woman’s obedience in exchange for a man’s protection and maintenance, to a partnership grounded in equality, justice and mutual well-being. It brings together twelve chapters that engage with a series of interconnected questions: How should we reconsider the patriarchal ethics that have informed Muslim marriages, as articulated in classical fiqh rulings and many modern Muslim family laws? What insights can we garner from the Qurʾan, prophetic tradition and Muslim legal tradition to construct a new ethical and legal discourse on Muslim marriage as a partnership of equals and a relationship of mutual spiritual growth and well-being? How can historical practices inform contemporary debates on advancing gender equality in Muslim family laws? And, more broadly, how do we challenge the dominant patriarchal religious discourse from within and create an alternative discourse that cherishes beauty, goodness and justice?


BUILDING KNOWLEDGE FROM WITHIN


This book grew out of a research project titled ‘Reclaiming ʿAdl and Iḥsān in Muslim Marriages: Between Ethics and Law’, which was initiated by Musawah in 2018.1 Musawah (‘equality’ in Arabic) is a global movement that brings together scholars and activists advocating for equality and justice in Muslim families. Musawah brings new perspectives on Islamic teachings by reinserting women’s lived realities and voices in the production of religious knowledge. It does so by facilitating access to existing knowledge about gender in Islam and creating new multidimensional knowledge about Muslim gender norms and rights.


The project that informs this book builds on an earlier Musawah ‘Knowledge Building Initiative on Qiwamah and Wilayah’ (2010–18).2 This initiative culminated in several publications, among which is the edited volume Men in Charge? Rethinking Authority in Muslim Legal Tradition (Oneworld, 2015).3 The aim of the earlier project was to trace and deconstruct the underlying discursive foundation for gender inequality in Muslim marriages. This was done through a multifaceted inquiry into two key concepts in Islamic jurisprudence, namely qiwāma, which is commonly understood as a husband’s legal obligation as a provider and his authority over his wife, and wilāya, commonly understood as a man’s authority within the family as guardian over his children or their dependent female relatives.


Several key insights emerged from this initiative. First, male authority over women (as encapsulated in the two key concepts) can no longer be supported on religious grounds. Qiwāma and wilāya, in the sense of placing women under male authority and guardianship, are not Qurʾanic concepts. Rather they are juristic constructs that in time became the building blocks of patriarchy in Muslim legal tradition. Second, these two concepts function as ‘legal postulates’ as defined by Japanese legal scholar Masaji Chiba.4 That is, they act as value principles or systems that shape the construction of marriage and gender rights in fiqh and codified family laws. Finally, such a patriarchal construct poses a crisis for Muslims on multiple levels. On one level, it highlights the wide gap that exists between contemporary notions of justice and gender rights and classical notions that underpin juristic rulings and continue to be the source of Muslim family laws. On another level, gender roles as constructed by jurists are divorced from the realities of marriage and family relations as lived by many Muslims today.


While the previous initiative analysed the roots of gender inequality in Muslim legal tradition, the aim of this second research initiative is to investigate ethical and legal frameworks that conceptualize how Muslim marriages can be grounded in equality, justice and mutual spiritual growth and well-being. In other words, this project takes up the work of reconstruction.


The project rests on three premises. The first is that existing Muslim marriage norms, laws and practices are no longer in line with contemporary notions of justice. They are informed by legal and religious frameworks developed by classical scholars in contexts where justice did not include the notion of gender equality.


The second premise is that there are ways and reasons for approaching the subject of marriage and gender relations within Islamic textual tradition and from an egalitarian perspective. The ethical worldview and message of the Qurʾan affirm the equal worth of all humans, and call for social relations (including gender relations) that reflect core Qurʾanic ethical principles such as justice (ʿadl), goodness and beauty (iḥsān), and doing what is commonly known to be good (maʿrūf). While these values have multiple meanings that evolve according to different contexts and circumstances, the research project is based on an understanding of ʿadl as encompassing values of transformative justice and equality; and iḥsān as a call to pursue beauty, goodness and care in individual and broader social relations. The prophetic Sunna – as reflected in the exemplary life of Prophet Muhammad and his collated sayings and deeds in Hadith compilations – can also provide strong foundations to inspire egalitarian gender relations within the family. Similarly, Islamic legal tradition and early Muslim social and legal practices offer conceptual and methodological building blocks for rethinking the fiqh model of marriage.


The third premise is that we live in a world in which there is a plurality of ‘ethical frameworks’, ‘norms’ or ‘laws’ through which contemporary social relations – in this case Muslim gender relations and rights in the family domain – are regulated, negotiated and transformed. The legal trajectories in different contemporary Muslim contexts can serve as another rich and diverse source for constructing a new legal foundation for Muslim marriages based on a model of equal partnership.


Working from these premises, the Musawah Knowledge Building Working Group developed a framework to build an understanding of marriage as a partnership of equals in a way that is rooted within Muslim legal tradition. Central to the inquiry is the aim of systematically mapping out ethical values such as ʿadl and iḥsān and considering how they can be implemented in laws and family relations.


The first phase of research consisted of studies conducted by scholars from a variety of disciplines on the Qurʾan, the sīra (biography) of Prophet Muhammad, Hadith, Islamic legal tradition, social history of Muslim marriages in selected contexts, and contemporary Muslim family law reform processes. These studies represent authors from diverse disciplines and divergent perspectives engaging in conversation with Islamic interpretive tradition towards the goal of providing new approaches that reclaim justice and beauty in marital relationships.


Musawah, in collaboration with several universities, held conceptual workshops to develop the project in London (May 2018), Helsinki (November 2018), Kuala Lumpur (June 2019) and Toronto (December 2019).5 These workshops provided spaces in which authors and women’s rights activists could discuss the ideas and later the working papers in depth. The Covid-19 pandemic and ensuing restrictions on travel, however, prevented further face-to-face roundtables and workshops. Therefore, the project pivoted into extensive and sometimes intense discussions (virtual and email) between the Knowledge Building Working Group and individual authors on their papers, along with a series of public webinars in which the authors shared their works-in-progress with a moderator from Musawah and a discussant who is engaged in activism work on the ground. The webinar conversations aimed to highlight key arguments from the individual chapters; methodological contributions; how the paper speaks to the larger goal of the research initiative; and how the ideas can inform specific challenges and efforts towards legal, religious or societal reform. The fact that the webinars were public provided an opportunity to share, discuss and consolidate the knowledge being produced with wider and more diverse audiences. It also created a digital space for interdisciplinary discussions around questions of gender and family relations in Muslim tradition.


Musawah embarks on the second phase of the project involving multi-sited empirical research in multiple Muslim contexts in 2023. The empirical research will investigate how diverse actors from the domains of advocacy, policy making, the religious establishment and public discourse and Muslim individuals and couples in their daily lives are creating language, ideas, practices and modalities for egalitarian marriages.


A HOLISTIC APPROACH


Musawah celebrates the inherent diversity and plurality within Muslim tradition. In line with new trends of Islamic reformist thought, Musawah contends that Islam’s textual sources are open to interpretation and compatible with modern ideas such as gender equality. We build our claim to gender equality and our arguments for reform using a holistic approach that combines Islamic teachings, international human rights standards, national laws and constitutional guarantees of equality and non-discrimination, and the lived realities of Muslim families.6 We understand ‘equality’ to mean substantive and transformative equality that seeks meaningful change of institutions and systems to ensure women have equal and full decision-making power in their families, societies and states.7 We ground our claim to equality and arguments for reform within the intersections of the four corners of this framework.


Musawah’s approach intersects with the work of the legal scholars Masaji Chiba and Werner Menski.8 Chiba argues that all systems of law are plural and are linked to culture. He also divides the structure of the law into ‘official law’ (state law), ‘unofficial law’ (not recognized by the state but authoritative in practice), and ‘legal postulate’, a value principle or value system that relates to either official or unofficial law and provides legitimacy for it (1986, pp. 5–6). Werner Menski further develops Chiba’s three-pronged structure of law into a four-cornered image of ‘law as a flying kite’ (2011, 2012). In line with other legal pluralists, Menski argues that law, as it functions and is experienced in the lived realities of people, is plural, consisting of multiple entities. Each entity is characterized by its own internal plurality. He calls this ‘living law’, or ‘law in context.’ According to Menski, this ‘living law,’ similar to a kite, consists of four poles representing overlapping entities, namely: religious/ethical/moral laws; social norms and lived realities; state laws; and international law. Menski argues that the ways in which actors understand and use these entities are often dynamic and fluid. Actors also contest and negotiate the meanings within each entity. Hence, the relationships between the different entities are often in dialectic tension and interaction.


Menski’s quadripartite structure of law parallels Musawah’s four-pronged approach to all its work, that is, Islamic teachings, international human rights standards, constitutional and legislative guarantees of equality and non-discrimination and lived realities in Muslim contexts. The image of ‘law as a flying kite’ is helpful in thinking about the different ‘norms’, ‘laws’ and political and socio-economic forces at play in debating and reforming gender rights in Muslim family relations. Laws are created and revised within this context of multi-dimensional religious, social and political forces that ebb and flow on their own and in interaction with each other. For instance, Islamic teachings are plural, and include patriarchal and egalitarian ethics which constantly interact with one another. Similarly, the lived realities of Muslim families are plural, evolving and contrasting according to different backgrounds (class, race, age, etc.) and contexts. Actors negotiating the meanings within this entity include conservative, reformist and/or feminist Muslims whose positions also shift depending on the context and dominant influences at any given time. The kite model allows us to think holistically about the ways in which political, religious, and socio-economic forces can shape debates and the ultimate destiny of reform, sometimes acting like gusts of wind that blow the kite out of the control of the handler. One of the key objectives in Musawah from the outset has been to better understand the shaping of norms, laws and power relations in each of the four poles, and to balance them against patriarchal forces and towards the development of egalitarian family relations.


Central to the vision of Musawah, and related to the four poles of Musawah’s ‘Framework for Action’, are the intertwined arenas of scholarship and activism. The knowledge produced within Musawah is intended to inform and be informed by multifaceted activism that is undertaken by the movement (for example, legal advocacy, raising awareness, creating spaces for constructive dialogues with relevant actors). This knowledge-building process happens simultaneously with actions on the ground, such as campaigns for law reform, capacity building workshops, policy briefs, etc., and the methodologies and concepts developed are directly tested against the challenges faced by women’s rights groups in different contexts. Muslims’ contemporary lived realities and experiences and the dialectal relationship between the text and the context are at the heart of all of its work, including this volume.


ETHICS, LAW AND GENDER


Islamic reformist thinkers have often critiqued the hegemony of fiqh in Islamic textual tradition and the fact that Islamic ethics has not been systematically conceptualized and formulated.9 But it was left to feminist scholars to reveal and engage with problems in the relations between ethics, law and lived realities of contemporary Muslims, which are most evident in issues related to gender.10 For instance, the classical fiqh notion of marriage, as mentioned above, was modelled on a contract of sale in which a husband offers financial security and protection in exchange for his wife’s obedience and submission. This model was based on patriarchal and fixed ideas of gender roles and rights, and as a result led to asymmetrical relationships between the spouses. The effects of this model are reflected in the lived realities of contemporary Muslim families. Women have unequal legal rights in marriage, divorce, child custody and inheritance, while men face pressures and anxiety when they are unable to fulfil their roles as providers. Moreover, this model stands in contrast with the Qurʾanic ethical principles guiding spousal and family relationships, such as mawadda (love), raḥma (compassion), tashāwur (consultation), sakīna (tranquillity), tarāḍī (mutual consent). Above all, this model and the laws and norms that are still influenced by it are no longer in line with the ethos of the Shariʿa.


How can we bridge the disconnect between ethics, laws and contemporary lived realities of Muslims to build an understanding of marriage based on ethics of justice, equality, beauty and goodness as understood today? The authors contributing to this volume engage with the central question of ethics and its relationship to gender laws and norms. Each individual chapter explores the ethical and legal foundations for marriages of equality, justice and beauty from its own perspective, whether the starting point is the Qurʾan, Sunna, Islamic legal theory, historical Muslim marriage practices or contemporary Muslim family law reform processes. While the authors probe a variety of themes from divergent perspectives, their interrelated ideas speak to one another and all work to address the larger question guiding this edited volume. They show that the solution lies not in simply reforming individual juristic rulings and/or their modern-day manifestations in state laws, but rather requires a shift in the philosophy behind marriage and gender relations to enable spouses to realize their full potential. This must include a substantive transformation in how we conceptualize marriage: from domination to a partnership of equals.


The chapters are grouped into broad themes that focus on key textual genres in Islamic tradition, but they also speak to one another across the themes. They deconstruct methodologies and ideological frameworks that produced patriarchal interpretations and explore ways in which egalitarian ethics can be reclaimed and subsequently inform Muslim family laws and lived realities.


REREADING THE QURʾAN


The first section of the book concentrates on the Qurʾan and its exegesis, with scholars reimagining Muslim norms on gender and family relations through a perspective that is grounded in the Qurʾan’s ethical worldview. They make the case for moving beyond pre-modern interpretations of the Qurʾan that perpetuate patriarchal ethics and instead centring the Qurʾanic worldview of justice, beauty and goodness, in line with realities of the twenty-first century. In doing so, they offer different approaches to bridge the gap between the Qurʾanic ethics of marriage and the norms that shape our contemporary family relations.


In ‘Qurʾanic Ethics of Marriage’, Omaima Abou-Bakr, Asma Lamrabet and Mulki Al-Sharmani map out the key methodological and hermeneutic gaps in tafsīr tradition, such as its atomistic approach and its lack of close and systematic attention to Qurʾanic ethics. They then propose, explain and implement an interpretive approach towards reading the Qurʾan that is holistic, thematic, intra-textual, linguistic and ethically-oriented. They show how the Qurʾan’s egalitarian ethics of marriage is formulated within three interconnected concentric discursive circles. The first affirms the ontological equality of all human beings and their equal responsibility of taqwā.11 The second discursive circle constructs marriage as a solemn bond (mīthāq ghalīẓ) highlighting first and foremost its spiritual significance. The third establishes the key ethical pillars of marriage, namely: affection (mawadda), resting abode (sakan), and compassion (raḥma). They explore how these circles connect with one another, and how this Qurʾanic ethical framework can be applied to different dimensions of spousal relations. The authors argue that this Qurʾanic ethical worldview – in which marital partnerships and family relations are grounded in compassion, affection, equal worth, the protection of the vulnerable, justice, generosity, magnanimity and spiritual growth – can also guide reform of gender norms and rights.


In ‘Reading the Qurʾan through Women’s Experiences’, Nur Rofiah puts forward a gender-sensitive, holistic reading of the Qurʾan that recognizes how different verses speak to different stages of the unfolding Qurʾanic trajectory to gender justice. Her methodology foregrounds women’s social experiences of marginalization and the physical experiences which are unique to women. The underlying messages of the Qurʾan, according to Nur Rofiah, are to alleviate the historical marginalization of women; to recognize and validate their physical experiences; and to chart a dynamic trajectory towards real gender justice, which she terms ‘ḥaqīqī justice’, that is based on equality. Nur Rofiah closes her chapter by reflecting on the implications of this approach in her native Indonesia, and specifically how a council of women ulama applied these messages when issuing a fatwa on child marriage. She uses this example to show how centring women’s lived experiences and the needs of the vulnerable can guide us in reshaping Muslim norms on gender and family relations.


Amira Abou-Taleb concludes the section with ‘iḥsān: A Mandate for Beauty and Goodness in Family Relations’, which focuses on the concept of iḥsān in the Qurʾan as a command for believers to exercise moral agency and spiritual growth by enacting goodness and beauty. She applies a close linguistic and intra-textual analysis of iḥsān (and its derivatives) in the Qurʾan to establish it as an overarching ethical principle that can serve as a guiding framework for family relations at both the individual and the societal level. Abou-Taleb outlines how the call for iḥsān creates ripple effects throughout the concentric circles in society that begin with the innermost soul (nafs) and expand to include the partner (zawj), offspring, extended family, orphans and those who are most vulnerable. More broadly, she argues that the ethics of iḥsān should be foregrounded in the process of reviewing and reforming Muslim family laws. As such, her inquiry connects across the moral message of the Qurʾan, the historical interpretations of this moral message, and the lived realities of present-day Muslim women and men.


LESSONS FROM THE PROPHET


The second section of the volume shifts the lens to the prophetic tradition and how it can inform contemporary reform efforts towards justice and equality in Muslim families. Reformist Islamic scholars, and Islamic feminists in particular, have struggled to engage with Hadith, since Hadith reports are often used to justify discriminatory norms against women. Consequently, many feminist scholars have decided to focus on the Qurʾan and minimalize the prophetic tradition. Yet the Sunna plays an important role for Muslims and informs norms and practices in Muslim contexts, so engagement with these sources is crucial. The chapters in this section look at the prophetic tradition from different lenses that reflect their political and epistemological locations. Their aim is not to provide absolute answers on how to approach the Sunna, nor to resolve issues of authenticity and transmission. Rather, they propose different angles through which prophetic teachings can be read and inform our contemporary needs.


In ‘Reclaiming Khadīja and Muhammad’s Marriage as an Islamic Paradigm: Towards a New History of the Muslim Present’, Shadaab Rahemtulla and Sara Ababneh suggest that the marriage of Prophet Muhammad and Khadīja should be examined and upheld as a model for present day Muslim marriages and spousal relations. They adopt the theoretical framework of the ‘history of the present’ to question the dominance of certain aspects of the Prophet’s marital relationships (such as his marriage to ʿĀʾisha and her age) and the silences in the tradition about other important aspects of the Sunna. They focus on two moments in Khadīja’s life – her marriage to the Prophet and her presence during the first Qurʾanic revelations – to show that Khadīja was the more powerful partner in their relationship (in terms of age, resources, wealth, influence, strength, etc.), and that Muhammad was not threatened by this power dynamic but thrived within it. They argue that Khadīja and Muhammad’s relationship not only challenges the notion of a male provider and dependent wife, but offers an alternative model for marital relationships built on mutual care, support and love.


Yasmin Amin’s ‘“Your Wife Enjoys Rights Over You” Or Does She? Marriage in the Hadith’ takes a discursive journey through a collection of hadith-reports that record the teachings of Muhammad and his example on marriage and spousal relations. Amin shows that the prophetic Sunna can provide egalitarian models of marriage and inform contemporary norms. Her analysis draws out key thematic observations that show that an ideal marriage according to the prophetic tradition is based on mutual care, kindness and trust. Spouses bring joy to one another and are kind and caring to one another. Husbands share the housework with their wives; they respect their wives as full-fledged human beings. Conflicts are resolved with magnanimity. This is in accordance with the vision of marriage articulated in the Qurʾan, and in stark contrast with jurists’ notion of hierarchical spousal roles as laid out in classical fiqh rulings.


In the final chapter of this section, entitled ‘Qirāʾa Mubādala: Reciprocal Reading of Hadith on Marital Relationships’, Faqihuddin Abdul Kodir explains and applies his reciprocal (mubādala) methodology of reading Hadith. This method aims to identify positive and gender-sensitive meanings and messages from selected hadiths that linguistically can be read as either discriminatory to women or exclusionary of one sex or the other (mostly women). Building on the work of the Islamic scholar ʿAbd al-Ḥalīm Muḥammad Abū Shuqqa, the mubādala approach proposes that we read and interpret hadiths beyond their surface meanings and always from the lens of the key ethical principles established by the Qurʾan. Abdul Kodir’s methodology is grounded in the Qurʾan’s central principles of the equality of all human beings and their equal responsibility and accountability to enact tawḥīd (oneness and unity of God). Applying this methodology to the selected hadiths, Abdul Kodir understands them to be calling upon both men and women to treat one another justly and lovingly.


ISLAMIC LEGAL THEORY AND ETHICS


The third section of the volume introduces a group of three chapters that address ethics and Islamic legal tradition in theory and practice. Mohsen Kadivar, in ‘Rethinking Muslim Marriage Rulings through Structural Ijtihād’, critiques the traditional theory of ijtihād, which he argues remains blindly attached to textual sources, and proposes a bold new approach that he calls ‘structural ijtihād’. In this method, human reason and intellect play a key role in the construction of ethics, while simultaneously affirming the importance of key Qurʾanic values. Within this new methodology, he holds that all juristic arguments on marriage and the validity of all derived rulings should be tested against four criteria: rationality, justice, ethics and effectiveness, all according to contemporary standards of justice and social realities. He applies structural ijtihād to four contested areas of marriage (child marriage, rights and duties in marriage, divorce and polygamy) to demonstrate the implementation of these criteria. Kadivar argues that most classical fiqh rulings can no longer be regarded as ‘Islamic’ because they are not just, reasonable or moral, and they are less functional than other laws. In contrast, applying the structural ijtihād approach can preserve principles and standards within the tradition while adequately addressing today’s needs, contexts and standards.


In ‘Reform of Uṣūl al-Fiqh and Marriage: A Spiritually Integrative Approach’, Nevin Reda also critically engages with traditional Islamic legal theory by proposing an Islamic feminist, spiritually integrative approach to uṣūl al-fiqh (principles of jurisprudence) that builds an understanding of marriage as a site for spiritual growth. Reda respectfully explores the main sources of law-making – Qurʾan, Sunna, consensus (ijmāʿ), reason (qiyās), showing how each contains problems that contribute to gender injustice. These include the elevated authority that is given to Hadith in elaborating on the Qurʾan; consensus of jurists (ijmāʿ) serving as a tool to solidify unjust medieval rulings in fiqh; and analogical reasoning (qiyās) being applied haphazardly and often to the detriment of women. She then outlines her Qurʾan-centric ethico-legal theory, explains how it addresses these gaps and applies it to the case of marriage and divorce. In her proposed theory, Reda holds that all of the Qurʾan, and not just āyāt al-aḥkām (verses with legal signification), should serve as the basis of comprehensive teachings and norms in order to ensure the spiritual, ethical and legal are interconnected. She proposes that reason (ʿaql) should rely on traditional tools but also include consideration of justice (istiʿdāl) as a new principle. Instead of ijmāʿ, she argues that lawmaking should take place through consultation (shūrā) of all concerned actors. Within this framework, marriage becomes a spiritual school in which mutual care and support between spouses are part of their striving towards ethical excellence.


The section ends with Mariam Al-Attar’s ‘Ethics and Gender Equality in Islam: A Constructivist Approach’, which provides a philosophical engagement with ethics, focusing on the foundations of moral judgement. Al-Attar first sheds light on how different genres of pre-modern Islamic religious sciences tackled pertinent ethical questions related to moral values, norms and norm-making, cultivation of individual virtues, etc. She notes the piecemeal approach to ethics in Islamic textual tradition and the hegemony of the fiqh discourse over other Islamic discourses. Al-Attar underscores how this diverse tradition nonetheless offers concepts and arguments that can be the building blocks for a new and robust understanding of the foundations of moral judgement. She also notes important and relevant modern developments in Islamic intellectual thought such as the centring and systematic study of Qurʾanic ethics, and the foregrounding of the constructivist nature of moral judgement that relies on human reasoning as bound by objective and universal principles. She elaborates on this latter approach and explores its relevance to the question of gender.


LAW AND PRACTICE


The focus in the final section shifts from legal theory to laws and practices on the ground in both historical and contemporary times. The authors explore how Muslim marriage norms are developed not just through juristic interpretation but also through the enactment, application, and reform of laws and the ways in which people interact with these laws in specific and time-bound contexts. The chapters eloquently speak to the dynamic interactions of different elements of family law and practice that can come together to create or frustrate equality on the ground – namely, in our homes.


Hoda El Saadi’s chapter, ‘Historicizing Muslim Marriage Practices in Pre-modern Islamic Egypt’, provides a window into history, drawing the attention of the reader to the marriage and divorce practices in Egypt from the seventh to the sixteenth centuries CE. She examines a variety of historical sources, both traditional and non-traditional – such as court records, marriage contracts, deeds, fatwa collections, traditional biographical dictionaries and chronicles – to help understand marital relations in Islamic jurisprudence (fiqh) and in people’s lived experiences. The study shows that diversity and dynamism were integral to the implementation and reformulation of fiqh rulings according to the changing realities and needs of different Muslim communities. Rather than dictating women’s behaviour and gender relations, jurists in pre-modern Egypt in fact reacted and responded to women’s lived experiences and needs in ways that supported justice. Her approach also highlights the methodological importance of non-traditional historical sources in the process of understanding how family laws operate on the ground.


In ‘Muslim Family Laws: Trajectories of Reform’, Lynn Welchman, Zahia Jouirou and Marwa Sharafeldin review three broad types of reforms in contemporary Muslim family laws: substantive reform using multiple frames of reference, procedural reform and indirect reform to family law and practices introduced through other legislation. The authors first explore the complexities and dynamic configurations of Muslim family laws, which reflect the interplay between Muslim legal tradition, human rights, state laws and societal norms. They then shed light on various strategies and arguments used to introduce different types of reforms and their complex outcomes. Underlying these arguments is ethical reasoning shaped by plural sources (textual and non-textual) and the variety of factors that coalesce in any society in debates around social and legal reform (for example, political will, activism of women’s rights groups, economic exigencies, etc.). The authors highlight the important role of women’s movements in enabling change, noting that the wider the networks, the greater the opportunity for differently placed actors to exchange and together identify short- and longer-term strategic objectives in family law reform.


The book ends with a piece entitled ‘Justice, Refinement and Beauty: Reflections on Marriage and Spirituality’, in which Saʿdiyya Shaikh considers how to pursue spiritual growth and advancement in marriage through rituals, contracts and day-to-day practice. She first considers the nature of the nikāḥ (marriage) ceremony and creation of the nikāḥ contract, especially in contexts where women are made invisible. To address existing imbalances, she proposes ways to craft a contract and celebration that embody ethics of equality, justice and mercy. She explores dynamics within everyday marital relationships and proposes ways through which couples can spiritually grow together and enact love, justice and beauty within their marriages. She ends with a profound aspirational prayer that can be used within nikāḥ ceremonies or throughout relationships to cultivate spiritually nourishing forms of love and marriages of equality, justice and beauty.


*


Collectively, the twelve chapters tackle different types of theological, historical and legal sources in Islamic tradition. These sources constitute the components of the overall discursive tradition within which religious and legal patriarchy and gender inequality have been established. Hence, these chapters together illustrate the holistic approach adopted by Musawah in its scholarly work both through the previous ‘Knowledge Building Initiative on Qiwamah and Wilayah’ and the current research project on ‘Reclaiming ʿAdl and Iḥsān in Muslim Marriages’. Furthermore, the chapters individually and together foreground the question of ethics and its role in law-making.


Through the research initiatives, we have learned that to address the root causes of gender inequality in Islamic textual and legal tradition, it is not enough to problematize specific interpretations or rulings or to derive new ones. The work of reconstruction and reform requires that we first trace and shed light on the patriarchal ethics informing discriminatory rulings and laws, then develop ethical foundations for moral values and egalitarian laws that make possible Muslim marriages of equality, justice and beauty.


Yet this latter task is far from straightforward. It entails a multifaceted scholarly endeavour that includes the close study of the aforementioned textual sources, delving into the nature of ethics and ethical reasoning. It also requires application of new methodologies to reinterpret relevant texts and reformulate new discourses that establish gender equality and justice on well-substantiated ethical foundations. Additionally, it involves a process of engaging with and bringing diverse norms, sources and ethical frameworks into constructive dialogue with each other, and with the needs and realities of Muslim contexts today.
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THE QURʾAN




Qurʾanic Ethics of Marriage





Omaima Abou-Bakr, Asma Lamrabet and Mulki Al-Sharmani


The aim of this chapter is to trace the Qurʾanic ethics of marriage. We contend that the Qurʾan is an important textual source for a universal vision of Muslim marriages that are grounded in equal partnership and mutual care. We shed light on this vision and reflect on its significance for contemporary efforts to legislate Muslim family laws that uphold equality and justice. We note, in particular, the Qurʾanic emphasis on moral agency of the involved parties in marriage and the significance of this relationship to the pursuit of spiritual growth and intimacy with the Creator.


Medieval Muslim jurists, theologians, philosophers and scholars of the science of ethics (ʿilm al-akhlāq) engaged with various ethical questions. Despite rich ethical insights in these different genres, it has been argued that Islamic ethics as such was not developed as a full-fledged coherent field in Islamic history (Ansari, 1989). A notable gap is the lack of a systematic and comprehensive study of the Qurʾan as a source of ethical teachings and norms (al-Khaṭīb, 2017).


In modern times, there have been numerous Muslim scholarly efforts to theorize and develop the field of Islamic ethics. For example, Muhammad Draz (2008, originally published in 1951) investigated the ways in which Qurʾanic injunctions are shaped by underlying ethical directives constituting a unified Qurʾanic ethical system. Japanese scholar Toshihiko Izutsu (1966) traced the Qurʾanic ethical worldview by examining how key Qurʾanic terms and concepts constitute unified semantic fields. Fazlur Rahman (1982) studied the moral themes of the Qurʾan and emphasized the importance of linking the ‘ethical’ and ‘legal’ in the process of discerning the normative role of the Qurʾan.


Other notable examples include the works of Taha Abderrahman, Majid Fakhry and Amyn B. Sajoo. Khaled Abou El Fadl (2014) examined the Qurʾanic ethos of moral beauty and goodness and its relevance for different contexts and temporalities. Scholars such as Abdulaziz Sachedina (2005), Jerusha Tanner Lamptey (2014; 2018), Muqtedar Khan (2019) and Ramon Harvey (2018) each approached the Qurʾan with distinct ethical questions around areas such as religious pluralism, governance and the Qurʾanic concepts of iḥsān and social justice (see also Abou-Taleb in this volume).


Particularly relevant to our inquiry are the works of a number of Muslim women scholars (Mernissi, 1991; Wadud, 1999; 2006; 2015; Mir-Hosseini, 2003; 2015; Barlas, 2004; Ali, 2006; Shaikh, 2015; Abou-Bakr, 2015; Lamrabet, 2015). These scholars have been re-reading the Qurʾan and authoritative texts in Islamic interpretive tradition to systematically trace the development of dominant patriarchal interpretations and rulings and unpack their hermeneutical, epistemological and ideological foundations. Furthermore, this scholarship, which has been termed ‘Islamic feminism’, has been concerned with exploring the textual basis for alternative methodologies and readings that make the case for gender equality and justice (Al-Sharmani, 2014).


We situate this study within this Islamic feminist scholarship and the larger Muslim reformist intellectual efforts to provide systematic understanding of the Qurʾan as a source of Islamic ethics. As Muslim women, we believe it is our prerogative to partake in the process of religious meaning making, which thus far for the most part has been dominated by men and more specifically by patriarchal voices and discourses whether from the past or present. Furthermore, we bring to this endeavour our expertise as scholars who are well-versed in the Qurʾan and Islamic interpretive tradition; contemporary Muslim family laws; modern theories of gender; hermeneutics and textual analysis; and anthropological knowledge of Muslim marriage norms and practices in different contexts.


In the first section of the chapter, we present a succinct critique of the tafsīr corpus to identify central gaps that we argue resulted in the exegetes’ failure to pay systematic attention to the Qurʾanic ethical discourse on marriage. In the second section, we explain our interpretive methodology, which we describe as holistic, thematic, intra-textual, linguistic, historical and ethically oriented. Using this methodology, we trace the Qurʾanic ethical framework for marriage through a number of verses that we argue establish this framework. We visualize this framework as consisting of three concentric discursive circles. In the first circle, the Qurʾan establishes human relations in general and family relations in particular on these key principles: the equal worth of human beings, as they are created from one self (al-nafs al-wāḥida) and in matching equal pairs (zawj); and their equal responsibility to enact the moral compass of taqwā1 and compassion in family relations, the latter emphasized through the ‘feminine’ expression of wombs (arḥām). In the second circle, the Qurʾan proceeds to define marriage between two ontologically equal human beings as a solemn bond (mīthāq ghalīẓ), or a special and strong bond of trust, commitment to each other’s well-being and mutual care. This bond is as important as that between prophets and the Creator. In the third circle, the Qurʾan lays down three main ethical pillars that sustain this bond, namely a resting abode (sakan), affection (mawadda) and compassion (raḥma), emphasizing that such a bond is one of the signs (ayāt) of God. These three discursive circles, we argue, are interconnected and lead into one another: marriage as a solemn bond can only be built on the ontological equality of the couple and their commitment to moral agency. Furthermore, such a bond can only be upheld by the ethics of mutual tranquillity, love and compassion. Then in the third section we explore how this Qurʾanic ethical framework can guide our reading of specific aspects of marriage and family relations. Because of the scope of the chapter, we confine our application of the methodology to one thematic example, namely spousal relations. We examine several interconnected dimensions of this theme: dower, sexual intimacy, spousal maintenance, marital discord and polygyny.2 We conclude with reflections on the implications of the methodology and the reading we propose as an intellectual framework that can inform multidimensional reform of Muslim gender norms and rights.


1. QURʾANIC EXEGETICAL CORPUS ON MARRIAGE: A CRITIQUE


Given the limited space, we will focus on four general observations that outline the limited approaches of various exegetes and their failure to connect legal and technical aspects of their juristic (fiqh) rulings with the ethical imperatives in the Qurʾan. First, as part of the recent so-called ‘ethical turn’ in Islamic studies,3 it has been observed by scholars (especially in the field of tafsīr) that despite the huge diversity and sophistication of this tradition, there has not been a major classical work that uses a systematic ethical approach as a method of interpretation ‘even though the sacred text is all about ethics’ (Hashas and al-Khaṭīb, 2020, p. 1). Exegetical works have been classified and categorized according to either theological, juristic, philosophical or Sufi schools of thought, on one hand, or according to the method of deduction of meanings and reliance on traditional reports, on the other, but not according to a consistent ethical system. Of course, a variety of theoretical works on the science of ethics do exist in the Islamic tradition. Issues of ethical judgement also permeate within the various Islamic sciences since moral action is an explicit goal of Shariʿa. But this has not occurred as an independent and systematic discipline of applied ethics in the tafsīr field.


There has been a revival of interest in twentieth-century scholarship on Qurʾan and ethics as evidenced in the works of Draz, Izutsu, Rahman, Omar al-Faruqi and Taha Abderrahman. The scholar Muhammad Abed al-Jabri (2001), for example, argued that ethics has not been systematically engaged within Islamic Arabic thought and that the concept of the good deed (al-ʿamal al-ṣāliḥ) is central to Qurʾanic ethics. There is also the work of Khaled Abou El Fadl, who argues that the ethicality of the Islamic divine message, the close textual interpretation of particular suras and verses in light of these ideas, or the application of ethical reasoning is not always available (2014, chapter 11).4 However, none of the works above address the question of gender with a direct focus. Hence, the adoption of an ethical exegetical method that scrutinizes gender verses contributes to narrowing the gap between theorizing and textual interpretation. It can demonstrate a concretization of the Qurʾanic ethical outlook or moral vision on the level of practical, lived domestic and social realities and can reveal the divine morally edifying intent. In this regard, Ebrahim Moosa observes: ‘The truth is that only a portion of Muslim ethical thinking gives rise to a law requiring a public authority to enforce it’ (2020, p. 468), beyond the personal effort to cultivate the ethical self and its akhlāq. And despite this recent interest and revival of ethical studies, there is still ‘little attempt at the systematization of a Qurʾanic ethics per se’ (p. 470).


A second observation is that most classical tafsīr works tend to move from verse to verse, rarely establishing significant connections in meaning and divine intentionality between verses in different suras (other than the purely philological or the juristic). There is a lack of holistic, intra-textual interpretations to deduce ethical and egalitarian meanings. This is especially true in the case of gender relations. For example, with regard to three well-known, very explicit equality verses (9:71; 3:195; 33:35), exegetes tend to limit themselves to the apparent explication of the verses and the occasion of their revelation, without delving into further discussions of their significance or relation to other verses on women, such as in marriage or divorce (for example, al-Ṭabarī, 1961; al-Rāzī, 1938; al-Baidawī, 1968; al-Qurṭubī, 1967; Ibn Kathīr, n.d.). One brief comment is found in Muḥammad al-Ṭāhir Ibn ʿĀshūr’s tafsīr, for example, that 33:35 demonstrates that the Shariʿa is not only for men but for both genders, and that ‘perhaps by this verse and its likes the principle of equality (aṣl al-taswiyya) is sufficiently established, making it unnecessary to draw attention to it in most Qurʾanic and sunna statements’ (Ibn ʿĀshūr, 1984, vol. 22, p. 20). Hence, the present research fills the gap of this ‘hermeneutical silence’ on the gendered aspect of the equality verses in classical commentaries, and builds on some rare modern insights with more specific applications and with a wider scope of extension of the basic Qurʾanic egalitarian ethos. One of the reasons that perhaps most exegetes did not find such equality verses meriting comment is because they considered them to be applicable only in the spiritual, other-worldly domain with no impact on changing economic rights or a shift in existing hierarchical and power relations between the genders. Therefore, these verses did not contain seeds for the generation of formal legal prohibitions or correctness of specific acts in social reality. As for other marriage/divorce verses that contain ethical commandments and stipulations (as we shall see later), exegetes and jurists also focused only on procedural technicalities that can be controlled by law.


A third observation (and a result of the methodology of the early exegetes) is that there is a disconnect between the ethical and the legal in drawing specific rulings, with jurists overemphasizing and exaggerating the formal correctness of legalistic and procedural details at the expense of inner/spiritual meanings, the principles of fairness, justice and egalitarianism, and the role of conscience. For example, some exegetes played down the role of niyya (intent/intention) in legally constructing the ruling itself, such as when there is an unethical intent on the part of a husband to spite and hurt a wife in retracting a divorce. Or they did not discuss the element of free will for women in marriage contracts and divorce except through legal reasoning; they did not employ ethical reasoning.


A specific citation is the exegetical discourse on 2:228, a verse with a clear ethical focus – that of a moral commitment not to harm the other partner, to reform one’s intentions, and to exchange rights and duties fairly. The last phrase ‘And God is almighty, wise’, is not superfluous, but rather the governing precept. Abiding by the guiding spirit of Divine wisdom necessitates the pursuit of egalitarian praxis in this situation. The verse’s prohibition of the unethical behaviour of divorced women hiding pregnancies is followed by a commandment that husbands are allowed to revoke the divorce if they pursue reform and reconciliation, not for further abuse or for spite. In other words, the verse puts this intention to reform as a condition to the husbands’ right to take the wives back during the waiting period. Al-Ṭabarī rightly understood this clause as a condition: ‘… unless he wants by the return reforming his and her ways’ (1961, vol. 2, p. 614). However, the discussion that follows demonstrates a typically traditional method of deducing a legal ruling without considering ethical stipulations, and of separating the textual aspects of a ruling from its underlying and complementing moral message. Al-Ṭabarī differentiates between the ‘ruling’ (ḥukm) that allows the marriage to be resumed and the intent or conscience of the husband that is ‘between God and him’. Thus, if the husband wants to harm the wife by revoking the divorce and not reforming or reconciling, then this is not sanctioned (ghayr jāʾiz murājaʿatihā). Yet as a legal determination to be implemented it is considered formally correct, even if he has sinned in his bad intentions: ‘If he wants to harm the wife by this return, he can obtain this ruling, though he is sinful (āthim) in this deed, undertaking to do what God does not permit him to do, and so God is in charge of punishing him for that.’


Subsequent exegetes also acknowledged the divine urging (taḥrīḍ) to reform and to cease harm, but did not see this as a condition or a legal stipulation that can invalidate revocation (for example, al-Zamakhsharī,1948; al-Rāzī,1938; al-Qurṭubī,1967). Al-Rāzī argues:




If it is said that the word in (if) is conditional and that the condition invalidates the ruling when it is absent, meaning that if the will to reform or reconcile is absent then the right of revocation cannot be set, the reply is: human will is an inner motive that is not discerned, so the sharʾ does not hinge the validity of revocation on it. Its correctness between God and him is dependent upon this inner will, so that if he returns her with the intention of harm, he acquires a sin. (1938, vol. 6, p. 81)





Al-Qurṭubī calls the revocation ṣaḥīḥah (legally correct) even though he uses a stronger word in describing a husband’s behaviour in elongating the waiting period(s) and depriving the wife of her freedom: muḥarram (forbidden) (1967, vol. 3, p. 123). Still, he does not spell out the legal implications of this forbidden act when committed by the husband.


A fourth and final observation is that the cultural context of the exegetes shaped the processes of their interpretation. Their assumptions of male authority, paternalism, low opinion of women’s nature or status, and gender hierarchical mentality blinded them to the text’s implications of equal human worth and the superiority of God alone. Thus, there is a lack of application of Qurʾanic egalitarian ethics and fairness to gender relations and marriage specifically. An example of this particular hermeneutical failure is when most exegetes did not discern in verse 2:232 – which admonishes a brother for attempting to ignore his sister’s wish in resuming her previous marriage – the principle of recognizing women’s will and desire that ought to be generalized throughout all related/similar steps or stages in marriage and divorce. This subtle point was left out by jurists during the law-making process, and thus the significant implication of this verse remained limited and in isolation. Furthermore, in an ingenious interpretive move, they deduced that since the verse addresses the brother with this prohibition in the first place, there is an assumption, especially by Imam Shāfiʿī, that he is already in the position of being a guardian over her and is entitled to the rights of guardianship, constructing a whole legal edifice of wilāyat al-nikāḥ, wilāyat al-ijbār and the juristic concept of kafāʾa (Masud, 2013). This is a sad example of how an essential meaning of free will and choice for women and a divine command that implies ethics, respect and compassion can be ingeniously reversed.


The end result is a vision and definition of marriage mostly based on a service/monetary exchange: physical provision in exchange for obedience and legal sexual access, and objectification of women (created for the main purpose of being ‘enjoyed’, albeit treated kindly, yet from a superior, controlling position towards a lesser human being as in ‘benevolent patriarchy’). In other words, it is a conception of marriage that is similar to slavery – a conception at odds with the Qurʾanic vision. This type of juristic discourse, obsessed by technical and formalistic correctness, resulted in legal reasoning overshadowing ethical reasoning in most cases.


In response to the above-mentioned gaps, our study pays close attention to the Qurʾanic ethics of marriage. We approach Qurʾanic ethical principles and teachings on marriage and family relations as comprehensive, interdependent and binding, not superfluous. Our vision is wider and more complex than simply proving strict ‘formal gender sameness’, as we seek to unearth the very principles of egalitarian justice embedded in the Qurʾan’s whole ethos and logic and strive towards their application. While taking into consideration the cultural and historical context of early exegetes and jurists in their different conceptions of justice/equality, their interpretations, we contend, still missed a great deal of the original intended moral message by God in the Qurʾan – that of shaking patriarchal culture and enslavement and putting Muslims on the road to equal human dignity and emancipation.


2. QURʾANIC ETHICAL FRAMEWORK FOR MARRIAGE: A NEW METHODOLOGY AND READING


Our starting point is that the Qurʾan is a sacred text that has a coherent worldview and interconnected theological, ethical and legal teachings. In our engagement with the text, we adopt an interpretive approach that is holistic, thematic, linguistic, intra-textual, historical and ethically oriented.


Applying a holistic thematic reading, we examine closely and in juxtaposition all Qurʾanic verses (sixty in total) on marriage and family life. The majority of these verses occur in Surat an-Nisāʾ (chapter 4) and Surat al-Baqara (chapter 2). We read these verses in relation to one another and examine how they together constitute a whole, speaking to the overall Qurʾanic ethos of marriage as well as addressing different stages and dimensions of family relations.


We also pay close attention to Qurʾanic intra-textuality, that is, the textual context in which these verses occur as well the connections between different verses, concepts and terms. Additionally, we conduct linguistic analysis of key terms in relevant verses. Moreover, we take note of the historical contexts in which certain verses were revealed (asbāb al-nuzūl) and the role of historicity in determining the normative significance of different Qurʾanic rulings. Furthermore, in a process central to our methodology, we trace and examine carefully the ethical principles guiding marriage and family life according to the Qurʾan, and specifically the terms and concepts through which they are articulated.


Our reading shows that Qurʾanic ethical concepts/principles found in the verses on marriage, divorce and parenting are neither haphazard nor superfluous. Rather they are deeply meaningful and relevant for different temporalities and contexts. The Qurʾan, we argue, frames its vision of marriage and gender relations within three concentric discursive circles, which together constitute the text’s overall coherent ethical framework. Read together, the verses on marriage convey a central ethical message: marriage and the resulting family relations are to be grounded in compassion, affection, equal worth, the protection of the vulnerable, justice, generosity, magnanimity and spiritual growth. The historicity of some of the verses is evident where the text assumes that Muslims of seventh-century Arabia will build on some of their existing practices to establish the Qurʾanic vision of marriage and family relations. On the other hand, some of the existing marriage norms and practices of those times are corrected by the Qurʾan either through prohibition or gradual reform. However, the universal ethical goals of this Qurʾanic worldview on marriage are not trapped in the historicity of these verses, but rather the latter becomes the initial context (but not the final or end destination) where the ethical intent of the verse is to be set in motion. In what follows, we examine each of these three circles and how together they constitute the Qurʾanic ethical framework for marriage.


2.1 First discursive circle: ontological equality and moral agency


In this first discursive circle, the Qurʾan links marriage to the human creation from one soul (nafs wāḥida) and its existence as part of a matching pair (zawj). Marriage is also related to taqwā, an Arabic term that is hard to translate as it has multiple meanings denoting God consciousness, devotion to God with strength and commitment to justice, and/or self-reflective piety. This ontological and ethical foundation of marriage is captured in Surat an-Nisāʾ (chapter 4), one of the longest chapters in the text. Verse 4:1 outlines in some detail the different stages of the creation of humans:




Oh People, have taqwā of your Lord, who created you from a single soul, and from it created its mate, and from the pair of them spread countless men and women far and wide; have taqwā of God, in whose name you ask of one another, and the wombs. Indeed Allah is ever, over you, an Observer.5





The verse starts with an injunction to all humans (‘Oh People’) to have taqwā of God. This strongly suggests that the verse is directed to humanity at large, and with a specific emphasis on taqwā, which occurs twice in the same verse. Then the verse proceeds to discuss the creation of humankind from one essence (nafs wāḥida). Ibn Manẓūr defines the nafs as the soul (2005, vol. 6, p. 223).6 We note that the word for soul (nafs) is feminine in Arabic, while the word for mate (zawj) is masculine. Such a conceptual interlacing might in itself be symbolic of the reciprocity and interconnectedness in human relationships. Looking at this verse as a whole, we can observe the symbolism of the stages of creation, which starts from one soul and continues to the duality of existence and then to the final stage of multiplicity. The term nafs wāḥida signifies that God created human life from one essence, and then from that one essence created the mate (zawjuha), then ‘dispersed’ from this couple ‘many men and women’ (rijālan kathīran wa nisāʾn).


We do not find in this verse or in any other the slightest connotation that Adam, a male human being, is the first human created, nor do we find any reference to a secondary stage of existence for Eve, whose name is not mentioned in the Qurʾan. Indeed, neither this verse nor any other verse in the Qurʾan assigns to Eve a secondary or marginal status of creation, nor talks about her being created from Adam’s crooked rib.7 The verse is unequivocal in asserting the equal status of the creation of humankind (male and female) from nafs wāḥida, whereof God created many men and women. Moreover, the Qurʾan does not represent any hierarchical view of men and women. On the contrary, we see that the one soul and its mate are two concepts that denote a neutral category encompassing both sexes. This is evidence that the divine intent is equality in creation. It follows then that since there is one origin of humankind, there should be no room for hierarchy, discrimination or claiming the superiority of one sex over the other, nor of one person over the other.


The concept of the one soul is often linked to taqwā, tafaqquh (knowledge) and shukr (thankfulness) to the Creator. The connection between taqwā and human creation from one essence reflects that the former entails solemn devotion and attaining the knowledge of how God created humankind. The connection extends to the quest for justice, as is reflected in verse 5:8: ‘Stand firmly for justice, for that is closer to taqwā’, and in verse 4:135: ‘You who believe, uphold justice and bear witness to God, even if it is against yourselves, your parents, or your close relatives.’ Having taqwā entails being in awe of God’s greatness, which leads us to abiding by God’s commands and especially that of the establishment of justice.


In addition to 4:1, the phrase nafs wāḥida occurs in four other verses (6:98; 7:189; 31:28; 39:6). In these verses, the concept is again linked to human creation. In one of these verses, 7:189, nafs wāḥida again occurs in relation to marriage.8 It describes spousal relations as habitation and dwelling (sakan).9 The message of the verse is that each of the two mates settles with the other, or dwells with one another, thus making of each other an abode. This is a symbolic reference to the intimate relationship between the pair – an interpretation consolidated by the rest of the verse where ‘that he might dwell in tranquillity with her’ is followed by ‘And when he covers her, she carries a light burden’. Covering and carrying a light burden are references to sexual intercourse and its aftermath. It is worthy of note here that the Qurʾan describes the act of bonding physically and emotionally between the mates in beautifully delicate words. This might be taken as a reference to the characteristics of beauty and gentleness that should characterize the spousal relationship.


In 4:1 and in most other verses where the concept of the nafs wāḥida occurs, it is coupled with another significant concept which is that of ‘the two mates’ (zawjiyya). From the one soul, Allah ‘created’ or ‘made’ a mate. The concept of zawjiyya is derived from the word ‘mate’ (zawj), which is a noun derived from the root z-a-j. The verb zawwaja means join things together, while the noun zawj means one in a pair of likes or companions. In such cases, the noun is used as both masculine and feminine. The term and its derivatives occur twenty-seven times in the Qurʾan.10 The concept of the zawj (‘two mates’), which occurs several times in the Qurʾan, symbolizes the principle of pairing in the creation of the world, which means that everything is created as a matching pair. This is a general principle that applies to all that is created (humans, plants, fruits, crops), since God says: ‘And We created pairs of all things so that you (people) might take note’ (51:49). The link between nafs wāḥida and the concept of the ‘zawj’ found in the previously quoted verses 4:1, 7:189 and 39:6 emphasizes the equality of creation among all humans who proceed from that nafs wāḥida, from whom a mate was created.


Thus, the concept of the one nafs (soul/being) symbolizes the equality of creation among all of humankind, within the divine plan of universal diversity and variety. It is primarily related to the concept of taqwā, which is driven by the pursuit of justice in all matters. Second, it is connected with the concept of zawj (pairing), or the relationship between woman and man who are connected through compassion (raḥma) as denoted by the word al-arḥām (wombs).


Verse 4:1 ends by emphasizing taqwā for a second time through a reference to ‘arḥām’, which is the plural of ‘raḥim’ or ‘womb’, the place where the foetus is developed in a woman’s body. Here the connection the verse draws is between the belief in God (in whose name you ask one another) and the wombs. This is a highly significant discursive choice in a verse that opens a chapter mostly dedicated to giving instructions about the protection and care for women and widows and orphans, especially female orphans. The Qurʾan links the creation of human beings to the womb in two other verses: 7:189 in the context of pregnancy (‘she conceives a light burden, going about freely’) and 39:6 (‘He creates you in your mothers’ wombs’). Putting taqwā on equal footing with the wombs affirms that there is no coincidence in the creation of humankind. It also stands as proof of the close bond between the Creator, whose name is derived from the word ‘mercy’ (al-Raḥmān al-Raḥīm, the Most Gracious, the Most Merciful), and those wombs designed as a cradle and sanctuary to all humankind.


Thus, the Qurʾan bases marriage first and foremost on the ontological truth of the equality of human beings in creation; the existence of creatures in equal matching pairs; the affirmation of human plurality; and the responsibility of taqwā expected from every human being.


2.2 Second discursive circle: marriage as a solemn bond


Next, the Qurʾan adds a second layer to its discourse on marriage. It constructs marriage as a solemn covenant (mīthāq ghalīẓ). Verses 4:19–21 read:




You who believe, it is not lawful for you to inherit women against their will, nor should you treat your wives harshly, hoping to take back some of the bride-gift you gave them, unless they are guilty of fāhisha (something outrageous). Live with them in accordance with what is maʿ rūf (fair and kind): if you dislike them, it may well be that you dislike something in which God has put much good. If you wish to replace one with another, do not take any of her bride-gift back, even if you have given her a great amount of gold. How could you take it when this is unjust and a blatant sin? How could you take it when afḍā bʿaḍukum ilā bʿaḍ (you have lain with each other) and they have taken a mīthāq ghalīẓ (solemn bond) from you?





The word mīthāq (bond) is derived from the word ‘wathaqa’, which means trust and commitment, and from ‘muathaqa’, which means authentication and agreement. Mīthāq ghalīẓ in this verse means the ‘stable bond’ or the ‘firm commitment’ that strongly binds the wife and husband in this life.11 It can also be taken as a beautiful description of the bond of affection and intimacy that ties the couple together as body and soul. The use of the term mīthāq in this verse is significant. The term is used in other verses to refer to the agreements and commitments that God has taken from the prophets, or as treaties between peoples and individuals.12 The Qurʾan stresses that mīthāq as a promise and contract between the married couple is a strong and solemn one (ghalīẓ) that enjoys the same gravity as that between God and the prophets. It is, moreover, the only contract that is described in the Qurʾan as ghalīẓ (solemn). This is testimony to the important and highly significant status of this particular contract in the eyes of God as well as the critical role it plays in the establishment of human society. Of further significance is the phrase ‘and they have taken from you a solemn covenant’, which means that it is the wife that takes such a covenant from the husband. Conversely, it is the husband who gives her such a solemn ethical covenant, and he is the one to be punished if he betrays or trivializes it, or if he indeed (as with any other contract) does not comply with the terms and regulations to which the two parties agree.


In this unit of verses, the universal and the historical are intertwined. On one hand, the Qurʾan establishes the notion of marriage as a solemn bond, a vision that is relevant to all contexts and times; on the other, it addresses particular excesses of the patriarchal practices of seventh-century Arabia. The verses open with a prohibition of inheriting women. The Qurʾan uses the phrase ‘it is not lawful’ with such directness that makes the act manifestly forbidden. Inheriting women had been a tribal norm in pre-Islamic times when women were considered part and parcel of the property to be inherited along with other material possessions. When a man died, those who inherited his wealth would also inherit his wife. This was the common practice in most families at the time.13 The verse prohibits this discriminatory norm, which violated a woman’s dignity and humanity and denied her freedom and the right to her late husband’s inheritance.14


The use of restrictive measures aimed at incarcerating women or preventing them from securing their rights is another chauvinistic custom prohibited by the Qurʾan in equally repudiatory tones. This practice is called ʿaḍl. The verses under discussion here refer to this cruel custom, which men sometimes used to pressure women to give up what they have given them by way of gift, offering or bestowal. In this respect, the Qurʾan uses the phrase ‘do not make difficulties for them’, which urges men not to prevent or restrict women, except in one case where the wife commits a manifest act of immorality (fāhisha). The term denotes any foul and infamous act or utterance that is morally unacceptable. In such exceptional cases, men have the right to take back part of what they have given their wives.


The verses continue to discuss the marital relationship by delineating one of its fundamental principles, which is that of ‘living in maʿrūf’. This Qurʾanic principle dictates men’s duty to treat women in an ethically upright manner because at the time they had greater power. The verse uses the word ‘maʿrūf’, which refers to what has been commonly known to be good according to ethical and rational judgement. What is worthy of note is that the decree of this kind of treatment is required even when there are feelings of aversion and hatred on the part of the husband: ‘And live with them in maʿrūf. For if you dislike them – perhaps you dislike a thing and Allah makes therein much good.’ This is an unequivocal call for the compassionate and fair treatment of women even with the presence of unbearable hatred towards the wife; God might turn this attitude of patience and endurance into a path for much good which only God knows. The verses continue in the same vein of warning men who wish to replace one woman with another – perhaps after divorce – not to take back anything of what they had given her before. That would be an act of injustice and manifest sin.


Subsequent to this warning, the Qurʾan focuses on two significant and highly symbolic concepts: ifḍāʾ (going into one another) and mīthāq ghalīẓ (solemn covenant). Ifḍāʾ is derived from faḍāʾ (space) and means to arrive at something. Within the context of the verse and the framework of marriage, it provides a solid description of the intimate relationship between men and women, and also reflects the refined style the Qurʾan always uses in describing this relationship. The sexual act is portrayed as an attempt on both sides to arrive at the shared spiritual and physical space that embraces them.15 Directly after the discussion of ifḍāʾ, the verse brings in the concept of mīthāq ghalīẓ to affirm the presence of that relationship in the shared space.


Both the specific gender practices that are the focus of reform in these verses and the broader notion of marriage as a solemn bond point to the centrality of the ethics of justice, care and intimacy in the Qurʾanic vision of marriage. In contrast to this Qurʾanic viewpoint of marriage, the legal tradition refers to it as nikāḥ, and primarily constructs it as a licit sexual relationship between a man and woman as a result of a marriage contract between them.16 Interestingly, the word nikāḥ in the Qurʾan has layered meanings such as: agreement, a general term for marriage, a marriage contract and adulthood and maturity (4:6).17


2.3 Third discursive circle: three pillars of marriage


Having first established the ontological equality of women and men and emphasized their equal responsibility of moral agency, and second framed marriage as a solemn bond of trust, commitment and care, the Qurʾanic discourse on marriage adds a third circle of ethical principles. It spells out three ethical pillars of this solemn bond. In verse 30:21, which is a focal verse on marriage, there are five noteworthy terms. Furthermore, the verse’s place in the context of the unit of verses from 19–25 is highly significant. The verse reads:




Another of His signs is that He created from ʾ anfusikum (among yourselves) ʾ azwāj (spouses) for you to live with in litaskunu (resting abode). He ordained mawadda (affection) and raḥma (mercy) between you. There truly are ayāt (signs) in this for those who reflect.





The two terms ʾanfusikum and ʾazwāj together point to the foundational principle of equality in creating the essential pair of men and women, as they are clearly related to the notion of al-nafs al-wāḥida – the one living soul or common humanity. The new divine address to the Muslim community here is to view women as equally created souls and, hence, as forming equal mates or counterparts (ʾazwāj).


The second set of terms in the verse moves to three fundamental pillars that characterize the marital bond: sakan18 (resting abode), mawadda (affection), raḥma (mercy). These indicate relational values, meaning attitudes to display or exercise towards the other partner. Men and women are urged by God to seek rest in each other’s company, be affectionate and act with mercy and compassion. There exists no implication that one partner only displays this conduct, while another is passive, or that one partner defers to another, or that one has more priority than the other. The divine advice applies to both mates, forming this egalitarian and humane partnership.


Another interpretive aspect to consider is the word ayāt (signs), which connects the verse to verses before and after, making the group a thematic unit revolving around God’s creation of life and the universe. Almost every verse in this unit comprises a duality in which the two halves are interdependent and equal. Verse 30:19 is about the living and the dead. Verse 30:20 is an apt reminder that all humans (bashar) have the same origin of being created out of dust. Verse 30:22 comprises the binary of the earth and the heavens, in addition to the diversity of human beings in languages and colours. This very differentiation among humanity is equated with the miracle of the earth and the heavens, with no hierarchies or degrees of preference. Verse 30:23 follows with the duality of night and day, and verses 30:24 to 30:27 are consecutively about earth and sky, along with God’s power of rebirth in this life and resurrection in the afterlife. Verse 30:21 on marriage is embedded within this passage, framed by the descriptions of equal dualities or counterparts in the macrocosm as a sign of God’s truth and blessings, in addition to the aspect of ‘difference’ in humanity. Therefore, the whole thrust of the unit is a confirmation of different, but equal, entities in both the universe (macrocosm) and on the level of the most essential of human relations based on parity, which is marriage (microcosm). Textually, the passage creates a dynamic between God’s blessed creations and normative marital relationship, each partaking of the other.


Qurʾanic subtle meanings transpire at times through consideration of successive verses and how, together, they form or shape a certain message. This kind of interpretive reflection on ‘textual contexts’ (or contextual framing) of some individual verses in the middle of whole passages or units that appear to argue for a point is also a manifestation of holistic reading. It is a reading that interweaves the spiritual, the normative and the living because God’s speech or message to humanity is all one and whole. Verse 30:21 clearly sets an overarching norm of marriage, constituting one of the concentric circles that provide the overall ethical framework for specific teachings. Draz has called this level ‘practical ethics’, distinguished from the speculative or theoretical probe into the nature of moral obligation: ‘one may be virtuous without being able to define virtue. We are more in need of being shown virtue than of having it defined for us. What must I do? – this is the most universal and urgent question of all; this is the daily bread of the human soul’ (Draz, 2008, p. 292).


3. SPOUSAL RELATIONS WITHIN THE QURʾANIC ETHICAL FRAMEWORK: AN APPLICATION


We have argued that there is an overarching Qurʾanic ethical framework for marriage consisting of interconnected ethical principles. It follows then that every aspect of marriage and family life needs to be approached from within this overall framework. For example, any specific Qurʾan-deduced norms or rulings on spousal relations, parenting, divorce, etc., need to be true to the key ethical principles that constitute this framework. That is, such rulings need to be grounded in the ontological equality of the involved parties; assume their shared responsibility of taqwā; approach marriage as a solemn bond of trust, commitment and mutual care; and centre sakan, mawadda and raḥma as the core pillars on which this union rests. The centrality of the ethics of equality, justice and mutual care in the Qurʾanic vision on marriage is further attested in the ethical directives that are frequently located in different verses tackling specific themes. Such directives are captured in key Qurʾanic concepts such as: justice (ʿadl); fairness (qisṭ); goodness and beauty (iḥsān); forgiveness (ʿafw); magnanimity (faḍl); reconciliation (islāḥ); consultation (tashāwur); consent (tarāḍī); etc. In what follows, we apply our methodology to the thematic example of spousal relations.


We have chosen this theme because it is an important aspect of marriage and has layered and interconnected dimensions. We focus on the following dimensions of spousal relations: dower, spousal maintenance, sexual intimacy, marital discord, polygyny. By applying our methodology to this theme and its layered aspects, our aim is also to show the importance of an integrated approach that connects different dimensions of marriage as addressed in the Qurʾan. In particular, we take note of how the Qurʾan on the one hand speaks directly to the specific community and problems of seventh-century Arabia, and on the other establishes an overall universal ethical discourse that crosses the boundaries of time and place.
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