














YOUR DIVORCE ADVISOR


A Lawyer and a Psychologist Guide You Through the Legal and Emotional Landscape of Divorce


DIANA MERCER, J.D.
MARSHA KLINE PRUETT, PH.D., M.S.L.


Simon & Schuster


 


2001 Diana Mercer, J.D. Marsha Kline Pruett, Ph.D., M.S.L.
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“Your Divorce Advisor, written by a seasoned lawyer-and-psychologist team, is a gem of a guidebook that empowers divorcing adults to take control of their own divorce—legally, financially, and emotionally. It walks the reader through the divorce process, step by step. Vital information about financial matters and state-of-the-art research about the needs of children allow the reader to make constructive decisions for themselves and for their children, setting them on the pathway toward solutions that work for everybody involved. All of this is presented in a manner that is compassionate, sensible, and most comforting.”


—Janet Johnston, Executive Director, Judith Wallerstein Center for the Family in Transition, and author of In the Name of the Child


“We know that divorce creates problems—for the couple, their children, their family, their friends…. Mercer and Pruett have done something other experts have failed to do: They have created rock-solid solutions based on their recognition that financial and legal decisions are inextricably influenced, even governed, by emotional feelings. The result: They offer a rare combination of legal, emotional, personal, and financial advice that makes this guidebook must reading, not only for anyone going through divorce but also for anyone knowing someone who is.”


—Nancy Dunnan, author of Dunnan’s Guide to Your Investments, 2001


“Your Divorce Advisor brilliantly and compassionately deals with the common challenges facing anyone going through a divorce. If your marriage is in trouble, you should buy Your Divorce Advisor before you hire a lawyer. Lawyers and therapists should recommend Your Divorce Advisor before the very first client meeting.”


—Forrest S. Mosten, President, Mosten Mediation Centers


“Your Divorce Advisor is the most comprehensive divorce book on the market. It covers the legal issues extensively and is the only book to also tell you what you can expect to feel along the way. It offers an invaluable strategy for coping with the emotional demands of divorce, and has the best advice on talking with your kids about the divorce that I’ve read anywhere. It is the one book I will recommend to my divorcing clients.”


—Louis Parley, author of The Ethical Family Lawyer
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FOREWORD


Your Divorce Advisor is the first book of its kind, a comprehensive legal and psychological resource. The authors recognize that for couples going through divorce, the legal and psychological processes operate in tandem, though often pulling in opposite directions.


As a Family Court judge, I have long recognized the myriad problems we face in trying to serve the needs of families within an adversary system that was not designed to meet the social and psychological problems engendered by divorce. For most families, the legal system itself becomes part of the problem. We use arcane language and procedures, which only serve to exacerbate the feelings of insecurity and lack of control emanating from the failure of one’s marriage. Of equal concern, however, is that the mental health world is without the authority or the decision-making capacity to meet the multilayered needs of divorcing families. One important lesson I have learned from my experience is that the process works best when people are empowered to make decisions for themselves. This book provides a comprehensive guide through the legal and emotional quagmire of divorce, and can serve as an armchair resource, providing on-the-spot invaluable information and strategic advice.


Clearly, the book is not intended to replace the counsel of an individual lawyer, but the legal blueprint it provides serves several very important purposes. It is readily available to answer questions when a divorcing party may be unable to reach his or her lawyer. It provides enough background information to enable the reader to do some of the legwork, thereby reducing legal costs and increasing a sense of individual control. And above all, it provides sound and sensible ways to prepare in the event that settlement is not possible, while never losing sight of the value of settlement.


Equally valuable advice is offered for dealing with emotional crises. The authors’ identification of the most common reactions to divorce should provide comfort. The emotional and legal checklists in these pages, together with the strategies for dealing with your spouse as co-parent, will help to keep the reader on course and focused on long-term goals.


Divorce is recognized as one of the most difficult life events a person endures, second only to the death of a spouse. Most people are understandably overwhelmed when trying to deal with the personal trauma of divorce at the same time they are required to navigate the legal process. Notwithstanding this personal challenge, parents are asked to recognize the real needs of their children, who are faced with the dissolution of family and security as they have known it. Your Divorce Advisor is written by a lawyer/ mediator and a psychologist, both outstanding, experienced, and insightful professionals who recognize the emotional roller coaster that divorce represents and who are capable of articulating valuable strategies for dealing with virtually every situation an individual might encounter.


I wish every parent going through divorce could have the wisdom contained in the following pages. If divorcing parents arm themselves with the practical psychological and legal wisdom provided by Diane Mercer, Esq., and Marsha Kline Pruett, Ph.D., M.S.L., in this book, they will help to stem the rising tide of adults carrying with them the effects of their own parents’ hostile and highly conflicted divorces.


Honorable Arline S. Rotman


Retired Justice


Probate and Family Court


Massachusetts







INTRODUCTION


The idea for this book evolved from years of practice as a matrimonial lawyer and as a clinical psychologist. Our clients would repeatedly ask us questions we could not answer to their satisfaction, because although the questions were related to divorce, the client was asking the lawyer a question about family interactions, or the client was asking the therapist a legal question. We gradually realized how much our fields overlap not only in subject matter but also in strategy. The old-fashioned idea of legal strategy, with its “take no prisoners” tactics, does not work for families. The best strategy from either perspective is to take care of yourself and your family (for you are still a family), especially your children.


As simple as it sounds, this is truly your mantra. You need to know more than postdivorce recovery strategies or tactics for “winning” your divorce, because neither is enough in itself. You need to know about the process as it unfolds, from the time you decide to separate until after the divorce is finalized. The legal aspects of a divorce simply cannot be separated from the emotional aspects. Writing a book that puts everything in one place seemed like the natural solution.


Over the years, we’ve learned that divorce is a land of misinformation. Sources of misinformation include parents, bitter friends, neighbors, sitcoms, and soap operas. These people may attempt to help, but their circumstances are so different than yours that their advice just doesn’t apply to you and your situation. Each family is unique.


In this book, you’ll learn how to recognize issues, both legal and psychological, that pose a problem for you and your spouse. You’ll learn how to minimize their negative effects, while maximizing the benefit you receive from the court by dealing with such issues appropriately. You will learn to consider legal issues from the perspective of their likely emotional impact on you, your ex-spouse, and your children. We will consider children’s developmental needs and how they can be taken into account in decision making or negotiating. This book will help you with practical tips and solutions for dealing with both the legal and emotional facets of divorce, so that you don’t let one sabotage the other in your own case. We’ve organized it chronologically, so you can skip through the sections and use it as a reference manual, or start at the beginning and work to the end of the book.


This book takes you along the entire journey of divorce as it unfolds from predivorce decision making and planning through the final settlement or trial. It addresses the simplest to the most complicated legal issues in divorce, as well as the emotional tugs that weave their way through each and every legal issue. It is written from the premise that taking care of yourself and your family is the way to “win” your divorce. It offers practical information, advice, and options at each crossroads during the divorce. It lets you see the whole picture before your divorce is completed, and before you are left in the aftermath to figure out what happened and what could have been done differently. By understanding the relationship between what you are thinking or feeling versus what you need to know and do, you and your children will come out ahead.


This book is meant for those want to proceed but don’t know how to begin. It is also for those who are in the middle of the legal proceedings but find that they have more questions than either a lawyer or therapist alone can answer. Divorce is a complicated process, both legally and psychologically, and we hope to reach anyone who has a question about how the two parts of the process can work together for the best result for their family.


Use this book to supplement the advice you receive from your lawyer or therapist. It can be used as a handbook you can refer to at any time, especially at 2 A.M. when you can’t sleep or when your lawyer can’t call you back fast enough. It can help you wind your way through the maze of divorce with a minimum toll on you and your children, so that you can move ahead with your life with as little disruption as possible. It will let you emerge from your divorce as a healthy person who has lost a minimum of dignity, money, property, and time with your children, not to mention sleep.


Divorce is not just a legal change; it is a very personal transition that happens not only to you but to your children and your extended family. Handled clumsily or with venom, it can have devastating effects that last for years, or even generations. Handled appropriately, it can take its place among other important family events. It can be the path to a new and better life.




1
The Legal and Emotional Landscape of Divorce: A View from the Summit



BEGINNING AT THE END


Divorce is now a commonplace phenomenon in our society. Almost all of us have familiarity with it, either personally or through family or friends. As a result, you begin your own divorce with some knowledge about how to approach it. You have heard horror stories about the legal system, but you have also heard about couples who managed their own divorce without hostility and high costs. Each divorce has threads in common, yet each is unique, reflecting the particulars of two people and their balance of personality, resources, hurts, and desires.


When you’re thinking about beginning a divorce, it’s also useful to think about your goals for the end of the divorce. Thoughtful planning, anticipation, and goal setting will help you stay on the path to a successful divorce: one which dissolves your marriage, but not your sense of family or financial security.


Looking back after your divorce is finalized, you will feel a combination of the sorrow, anger, hurt, relief, exhilaration, and exhaustion of reaching the top of a long, hard climb. The perspective from the top of any peak is often startling, as you see the view below with a clarity that eluded you during the journey. At the same time, the details become distant and the sights and sounds along the way become memories, each one giving way to the next, until only a hazy watercolor landscape is fixed in your mind. How you feel at the top of the summit depends on the way in which you approached the path. Did you have the right gear? Did you have a positive attitude? Did you work well with your partner? Did you take enough water and emergency supplies? Did you choose a good map? Did the weather cooperate? Some aspects were out of your control, but many were not.


Both the legal and emotional processes of divorce mark your path. How you arrived at the decision to end your marriage matters less than how you plan for that ending and beginning your new life. How you care for yourself during the process can mean the difference between a bad situation that never ends, and a future that permits you to move ahead and grow. You can set either a positive or a negative course that will influence your family through a lifetime. Much of your experience will be colored by how you prepared, and how you responded to hardships and curves in the road.


This chapter outlines for you the path you’ll follow through the legal forest, and what you can expect to feel at every turn. At the beginning of a divorce, you need to have a picture of the whole journey, so that you will be confident that at the end you’ll know:

 	You made the best decisions for your children and yourself
 	You made agreements based on sound decisions rather than emotional responses
 	Your choices minimized the inevitable hurts and losses for you and your family
 	Your actions are leading you in healthy directions toward the next phase of your life, whatever that turns out to be
 
 

OVERVIEW OF THE LEGAL PROCESS OF DIVORCE


In most states, the legal divorce process is clear-cut and simple, which is ironic, given the number of emotional roadblocks that can complicate and slow the process. How long it takes to complete a divorce case depends on your local rules and court systems. Variables such as court scheduling times and judges’ vacation schedules can also delay your case.


The basic process begins when one spouse files the divorce by submitting the necessary forms to the court. This can be done with or without an attorney. This basic process includes:

 	completing the forms required, typically a divorce petition or complaint, with general requests for resolution, i.e., “joint custody” or “fair division of assets and debts” 
 	official notice to the other spouse
 	either a response from the other spouse, or proof that the other spouse has received notice
 	filing the papers with the court
 
 

Once the papers have been filed, a mandatory waiting period begins. Each state has a different waiting period, from six weeks to one year. Some states require actual physical separation; others anticipate that you and your spouse will live together until the waiting period expires. During this waiting period, however, the court has the power to make preliminary orders about certain aspects if they are in dispute:

 	payment of household expenses
 	custody and visitation
 	child support and alimony
 	use of certain possessions during the case, usually the house or the car
 	whether or not a custody investigation will be necessary
 	whether or not there is a possibility for reconciliation
 	relief from spousal abuse
 
 

During this preliminary phase, the court becomes involved only if these matters are disputed. The court’s goal is to stabilize the situation, ensure that necessary bills get paid, and protect children from unnecessary or excessive disruption to their lives.


Court intervention is not necessary if there is agreement on the interim issues. These matters, along with the final settlement of the issues in the case, can be mediated, negotiated, or settled out of court at any time. Often, parties and/or their lawyers are able to settle some or all matters on a temporary basis, with the understanding that these agreements may be renegotiated before the case is finalized. When the interim arrangements are settled, they may be written up and presented to the court for approval, or agreed upon informally. When the court approves this agreement, it becomes a court order, and is enforceable by the court. An informal settlement that is not approved by a judge is not enforceable by the court.


If court intervention is necessary for these temporary provisions, the court holds a hearing, a sort of “mini-trial.” The judge will hear limited evidence, either through testimony or documents, about your finances, needs, and issues concerning the children. The judge then makes temporary court orders designed to stabilize your living situation while the case proceeds and the waiting period expires. The result of the hearing becomes a court order and is enforceable by the court.


After the initial filing and interim issues have been resolved, several things must happen before the case can be finalized:

 	you and your spouse prepare and exchange financial disclosures
 	decisions are made about who will keep each asset and who will pay each debt
 	decisions are made about who will continue to live in your home or apartment, or whether other living arrangements are necessary
 	determinations as to how much spousal support and child support are appropriate, if any, and whether either spouse or a child has special financial needs that must be considered 
 	if disclosures are not forthcoming, or if financial records are unclear, additional investigations may be necessary
 	if custody and visitation are issues, a custody evaluation or investigation must be completed
 
 

Once the waiting period has expired, and any necessary disclosures or investigations are completed, your case is ready to come to a final judgment. There are three ways in which this may happen:

 	
Uncontested trial: all matters are agreed upon, and a written agreement is presented to the judge for review on the final hearing date 
 	
Limited contested trial: some matters are agreed upon, such as custody and visitation, or certain matters about finances, but other issues remain unresolved, requiring a court trial limited to those issues

 	
Fully contested trial: all financial matters are in dispute, or custody and visitation are not agreed upon, and a court trial will need to be held on all issues. 
 
 

While most cases begin with unresolved issues, over 95 percent of these cases are settled prior to a divorce trial. Sometimes resolution takes only a few hours; for other cases, it takes months or years. Only about 5 percent of all divorce cases end up in fully contested trials.


Once the case has been concluded either by a court-approved agreement or by a judge after a trial, the matter goes to final judgment, and you are divorced. The agreement or judge’s orders become the court orders that govern your case. In some cases, this conclusion is final, but in others, parts of the court orders may be modified in the future.


Property orders are not modifiable by the court after the final judgment except in extraordinary circumstances, such as the discovery of fraud. Other issues, such as spousal support, child support, or custody and visitation, may be adjusted to account for changes in circumstances upon proper motion to the court.


Orders that are made by the court but not followed by the parties may also be enforced by the court through contempt proceedings.


EMOTIONAL GUIDEPOSTS FOR DIVORCE


Your success with the legal process will depend in large part on the decisions you make at each stage along the way. As you enter and complete each phase of the legal process, intense emotions may create obstacles at any turn. You can learn to understand these feelings and get past them to act constructively and rationally.


At the same time, you will also have to meet the challenge of independent living. This is no small task, but it is important if you wish to stop feeling lost, helpless, or angry. The checklist below summarizes the emotional guideposts that will lead you through the legal system. As this book proceeds, you will see how you must walk the legal path and the emotional path at the same time.

 	Recognizing anger, hurt, distrust, revenge, fear, and other emotions associated with loss
 	Learning to assess and manage household finances and responsibilities
 	Developing practical job and career options
 	Finding legal advice and expertise that counsels but does not inflame
 	Establishing a safe environment for yourself and your children
 	Negotiating firmly but fairly to obtain a financial settlement that maximizes family assets
 	Handling anxiety without unduly burdening the children, your spouse, or significant others
 	Using the legal system as a means of protection and structure, not intimidation or blackmail
 	Maintaining a respectful distance from your ex-spouse without creating unnecessary alienation
 	Creating legal and financial documents that establish your new independence and preserve family assets over time
 
 

Depending upon your role in the divorcing family, you will face some additional challenges, legal and emotional:


If You Initiated the Separation or Divorce

 	Informing your partner of your decision with consideration for its consequences
 	Preparing for upcoming events without resorting to sneak attacks
 	Negotiating generously but with sufficient attention to your needs in the future
 	Checking your impatience to finish the divorce and allowing enough time for clarity, processing, and acceptance without diverting from your goal 
 	Adopting patience with your partner’s grief responses, including his or her rage

 
 

If You Are Faced with a Separation or Divorce You Did Not Want

 	Recognizing the many sides of anger, shame, and sorrow as you experience them
 	Checking for signs of depression, and treating them if needed
 	Identifying the use of helplessness as a defense or to punish your spouse
 	Refraining from wielding children, financial information, or resources as a weapon
 	Knowing when you need more support, and from whom and where to get it
 
 

If You Have Children and Are Divorcing

 	Developing ways of working together as parents that maintain the distance desired or needed
 	Determining children’s needs jointly
 	Communicating to and about the children with the details needed to assure consistency and stability in their lives
 	Providing adequately for your children’s financial, emotional, and parental needs even when doing so deprives you of personal satisfaction 
 	Setting up decision-making and custody agreements that are developmentally appropriate and sufficiently flexible to benefit your children 
 	Maintaining parental boundaries, authority, availability, and expressions of warmth
 	Restraining your desire to minimize your partner’s access to the children
 	Minimizing the court’s role in your family’s and children’s lives
 	Checking for signs of stress in your children and yourself and obtaining timely psychological, medical, or educational assistance
 	Establishing new family routines, celebrations, and traditions that are respectful of each of your child’s families

 
 

If Your Friends and Family Ask How They Can Help


When people volunteer to help, you can ask them to:

 	Listen more often than sharing advice
 	Refrain from “spouse-bashing” and help think of ways to make the situation more tolerable
 	Provide practical support by babysitting, house sitting, running errands, or planning a night out with friends
 	Keep you company when loneliness sets in
 	Serve as a buffer during transitions and family events
 	Reinforce the importance over time of extended family and continuity of relationships
 
 

With these guideposts to mark the way, you are ready to embark on the path through the legal and emotional process of divorce. Along the way, look for the signs indicating that you are headed in the right direction, and aim to reach the summit with a better understanding of yourself and a sense of control over your destiny.




2
Planning for Success: Your Success Depends on the Path You Choose



THE FIRST STEPS


HOW DO I START THE LEGAL PROCESS?



You actually start the legal process with your emotions. The movement toward divorce from feelings of disillusionment, despair, anger, or emotional withdrawal is a process that can happen unconsciously. It creeps up on you, or pounces, catching you seemingly unaware. When the notion of separation forms in one partner’s mind, the divorce process has already started.


Some of our most powerful emotions dominate at this stage: anger, fear, hurt, and pride. It is essential that you acknowledge these feelings in yourself and/or your spouse as much as possible at the beginning rather than the end of the legal process. Reconciling what you feel with what you want from the divorce takes years for some people, but if you can begin by separating out your feelings from what you know to be fair, you are on the road to a successful divorce and a faster route toward a brighter future.


HOW COULD THIS BE HAPPENING TO OUR FAMILY?



It is tempting to fight against the emerging realization that your marriage is over. You ignore what’s happening between you. You insist that things go back to the way they were, or the way they “should” be. You protest. You threaten. You sulk. You cajole, criticize, pressure, browbeat, beg. You read books and magazines on the subject. You talk to family and friends. You go to counseling. You try this or that, alone or together. You keep wishing and thinking, “If only …”


The divorce may feel unreal at this stage. “How could this be happening?” … you ask yourself over and over. “Where did he, she, we, or I go wrong?” The shock, shame, and the rage you feel all make the idea of divorce hard to accept.


We all have periods in relationships that are less satisfying than others. The critical juncture isn’t just feeling unhappy or out of sync with each other. It occurs when sacrifice stops happening reciprocally, so that one person believes he/she is doing far more of the giving and the compromising than the other person. Unhappiness reaches a critical point when a sense of hopelessness sets in, and one or both partners are not motivated to work at it. People who begin drifting toward divorce because they are disillusioned are in for a rude awakening, because divorce is often an infinitely greater disillusionment.


WHY ARE MY FEELINGS SO COMPLICATED?



Although some people approach divorce with obvious and uncomplicated relief, most people are more uncertain, moving alternately toward and away from divorce. This is a natural process. Your feelings are understandably ambivalent. You are torn for a variety of reasons, some obvious and some less so:

 	Once-close families are torn apart
 	Untangling your lives is complicated
 	You must now share your children
 	New relationships form
 	You have continuing attachments to your spouse
 
 

You have time, love, and energy invested in this marriage. Your families know each other, and they may enjoy being an extended family. Perhaps you adore your brother-in-law. Or you finally have the father you always wished for in your father-in-law. Or you have been through some tough battles with your mother-in-law and have made your peace, the kind of resolution that brings with it a sense of accomplishment and acceptance. This is all hard to give up. And you do have to be ready to give it up. Some people stay close to their ex-spouse’s family or friends, but the majority of people lose these close relationships. Some in-laws and friends do not know how to deal with the change, and they fade away. Others take sides. Still others remain neutral in theory, but succumb to pressure to support their family member by avoiding the ex-spouse.


Linda’s family loved Carl and were dependent on him in a variety of ways, but they agreed to turn completely away from him in order to gratify Linda’s need for revenge against him for leaving her. Understandably, Carl was confused and upset. He’d had such a good relationship with Linda’s family, and their marital problems had nothing to do with the rest of her family. How could they ignore their amicable history? Why were they treating him this way now?


When children are involved, the choices are vastly more complicated. Do not underestimate the difficulty in sharing your children for many years as ex-spouses. You cannot predict how such sharing will work.


For some, the divorce is a wake-up call to change their behavior. For example, research shows that fathers who were less involved with their children before the divorce sometimes become more involved afterward, not to gain revenge or advantage, but because they realize they have so much to lose and the stakes are higher than they were in the security of the marriage. On the other hand, some men who were very involved with their children may become less so, because they are so hurt, because the divorce is so painful, because they become involved in new relationships that demand their attention, and for a host of other reasons. Whether the moms and/or the kids think the reasons are good or not, the fact is that you cannot predict how father-child relationships will change. And the same holds true for moms. Researcher Christy Buchanan and her colleagues found that, among teenage children, regardless of which parent the child spends more time with, the child who has close relationships with both parents is likely to feel closer to each of them (see page 345).


Sometimes people move away from a marriage as they become involved in a new relationship. Often the new relationship is an affirmation during a vulnerable time that you are lovable, fun, and sexy, contrary to how your spouse is treating you. It can be a chance to act on fantasies that were irresistible to think about, all but compelling action. After several months of an affair or an open relationship within a separation, the new relationship may begin to deteriorate. It was a bridge through a transition, but not a good choice for a long-term commitment.


For all of these reasons, it is natural to have conflicting feelings. Long after love fades away, attachments can continue. The dependency, the comfort of the familiar, as well as the memories all contribute to difficulty in letting go. Angry feelings often coexist with longing for the familiar spouse. It is not unusual to experience a flurry of intimacy with your ex-spouse, when you turn to each other sexually for some of the needs both of you have, to hold on to the past, or just to release some tension between you. While such activity is common, and natural, be aware that it can be very confusing. One of you can easily get hurt when you attribute more meaning to the intimacy than was intended, or sustainable. You may also experience guilt and renewed pain. You may sleep together one night and wonder bitterly what is wrong with you in the morning.


Greg and Pam had been separated for three months already, and Pam was seeing someone new whom she liked a great deal. Yet when Greg dropped off their two children, he stayed around to make sure they got off to their various sports practices and activities. Alone in the house afterward, Pam and Greg made love with deep emotion and wild abandon. Later, as Pam drove to her new boyfriend’s house, she pulled to the side of the road and sobbed, overcome with guilt and confusion.


As you struggle with your ambivalence, your spouse will sense it and respond. He or she may be experiencing similar feelings. Perhaps your spouse’s reaction will stay at the unconscious level, unexpressed underneath layers of denial and fear. Perhaps he or she will try to stall the progress of the divorce. Or perhaps your spouse will surprise you by going along with the divorce process, as he or she begins to anticipate the possibility of life outside of this marriage.


Being aware of your feelings gives you options. As you begin the legal process of divorce, you can make conscious decisions about how to handle it and yourself. You do not have to be a victim, a passive recipient of circumstances, or even the perpetrator of coldness and secrecy. Perhaps most significantly, you do not have to drown in your own bitterness. Such bitterness starts with a desire for repentance from your spouse and then punishment for him or her. But these feelings can end up hurting you, leaving your heart feeling smaller and stingier. Bitterness not only poisons your life; sadly, it can affect everyone you care about, so that they, too, have to distance themselves from your negativity. Your children are likely to experience your bitterness most acutely, deepening their own sense of loss with fear about how you are feeling and a desire to figure out what you need and provide it for you.


WHAT WILL MY FAMILY AND FRIENDS THINK ABOUT ME?



One of the first things people wonder about is “What will everyone else think? My mother, our friends, his family, the people next door?” While no one can make a decision for you or fairly judge your behavior, it remains human nature to worry about how a decision to divorce will affect other people’s opinions about you. Some people will think you are doing something awful, and others will say, “I’m not surprised, we always thought you were taking too much crap from him” or, “She always seemed controlling and unstable. You couldn’t be yourself with her, and your family missed who you used to be.” Everyone will have something to say, and you cant please them all. Making a decision based solely on others’ opinions, or ranking everyone’s opinion as a way to fashion a decision for yourself is stressful and unproductive. In the end, it may be for naught. You cannot predict how people will react to the news you are divorcing, especially from their first declarations. Trust those you love, trust yourself, and allow time its healing powers.


How people will feel about your decision is often a product of how you divorce rather than if you divorce. Divorce unofficially begins when one spouse leaves or announces an intention to do so. Out of embarrassment, fear, or impetuousness, many people handle leaving poorly. How you handle the leaving stage is a major factor in how the rest of the divorce proceeds. Leaving or being left is one of the hardest things you will have to face in your lifetime. It takes great resolve, integrity, courage, and grace to manage it well.


One way people begin their divorce on the wrong foot is by leaving without adequate explanation, or under circumstances that cut off communication at a time when more, not less, is needed. You might feel that because you are not sure what to say, it will be better not to say the “wrong” things. If you are unsure about what to say, tell your husband or wife that you do not know exactly what you want to say or how to say it, but that you have made a decision to pursue your life separately. If your spouse doesn’t seem to hear you, keep repeating yourself until you are heard, and keep on trying to make yourself understood. He or she may not see it your way, but can only begin to understand if you communicate what you have been feeling and how you hope to behave in this transition.


Another way people divorce poorly is that they manage the legal process in hostile or underhanded ways—hiding assets, engaging a ruthless attorney, or fighting tooth and nail in the legal system. The theory seems to be: Take what I can get now, and worry about what’s fair later because if I leave it up to my spouse to be fair, I’ll never get my share.


All of these ways of behaving may bring comfort in the short run, but hurt you over time. Resist at all costs. It may be painful to address the issues squarely, but in the end you can negotiate hard and bargain fairly, and come out ahead in terms of your mental health and well-being without sacrificing your financial security. Facing these challenges honestly will ensure your best chance of maintaining the respect of those around you, and will likely shorten the time it will take you to focus optimistically on the future. Since you will feel good about yourself, you will be freer to expect a positive future for yourself and your family.


THE NEXT STEPS


WHAT SHOULD I DO BEFORE LEAVING?



When you first decide to separate or divorce, some preparation can save time, money, and aggravation. Because you’re thinking about the possibility of a divorce prior to the time it actually happens, you can do planning that will assure both partners’ self-sufficiency and financial autonomy.


In many relationships, one partner has taken on the role of financial planner by paying the household bills and taking care of the family finances, and/or one partner has taken over most of the household responsibilities. As time passes, each partner becomes more entrenched in his or her role, and a divorce can present a real challenge to the spouse who is not in the financial role, just as it does for the spouse not in the primary child care role.


Identifying that you have become entrenched in a world that puts you in a financial prison is easy. The housewife who does not have a job, the house-husband with primary child rearing responsibilities, or the spouse who is employed at a much lower wage than the other spouse can face a real disparity in income and autonomy. If you are considering a divorce, it is important to get out of financial prison by finishing your education, updating your skills, taking steps toward a more advanced degree or training, and following other suggestions discussed in this chapter.


Your ability to support yourself means independence, and that you will not have to rely on the other spouse’s payment habits. If you do not know how to manage a checkbook, budget, or pay your family bills, now is the time to learn. Look through your old tax returns and through the checkbook. Perhaps take over the bill paying responsibility yourself. Take a money management seminar at the local adult education program, or consult a financial planner to get a better understanding of your financial circumstances. Knowledge is power, and the more preparation you do in this area, the better prepared you will be for the day when you are living on your own.


Much of the legal advice in this book is designed to help you think ahead, but also to protect your interests in the worst circumstances. Despite your best efforts, both of you may say and do nasty things to each other during the divorce. It may have seemed unimaginable that either of you were capable of such things. Divorce creates a transient craziness in many people. You feel lonely, frightened, and perhaps more vulnerable than you have ever felt previously. In response to the intensity of these emotions, people do crazy things.


Entering the legal system often magnifies such feelings. People enter the system expecting fair and reasonable treatment, but once the legal process begins, their feelings may change. Attorneys become part of the process, and the bureaucracy of the courts involves even more people in an already complex situation. Because your life can seem suddenly out of your control, people become secretive in the divorce to gain an upper hand and to reestablish a sense of control. They feel they are protecting themselves, or their children. But in these situations, less is more. Actions that you think are protective can be provocative, signaling “I don’t trust you!” to your spouse. Perhaps he or she deserves it, but perhaps not. Once you head down the path of distrust and self-protection at any cost, you are embarking on a much longer, wilder hike than you may have planned when you started.


Because the legal process of divorce is more about financial separation than about emotional or psychological resolution, this book will help you become familiar with your own property and the things you need to do to ensure a fair division. Any of the preparation tasks can be carried out openly or in secrecy. Secrecy often leads to a nasty divorce. While it is important to take stock of your property, doing so in secrecy can drive you and your spouse farther apart, and fuel feelings of anger and betrayal that distort the whole process. These feelings create an atmosphere of distrust that leads to more animosity, distrust, and anger … all of the emotions you would be wise to minimize. Preparation tasks should thus be tackled only after you have thought about the most decent way to accomplish them.


Ideally, the tasks discussed below would be accomplished in consultation with your spouse. Try to accomplish the tasks in the least adversarial manner. That does not mean discussing every action with your husband or wife. It means acting on your own behalf and informing the other. Be gentle if your relationship enables you to do so. If not, remain factual, and try to keep your emotions removed from the tasks at hand.


Here are some of the first things you’ll need to do:

 	Start financial record collecting
 	Make an inventory of your household items
 	Get a copy of your credit report and establish credit in your own name

 	Consider closing joint credit card and bank accounts
 	Open a post office box
 	Think about your career plans
 	Open your own checking account
 	Investigate your health insurance situation
 
 

Start Financial Record Collecting


Many clients come into their lawyer’s office with no idea what assets and debts they have, what their pension plans offer, or even where their tax returns are located in their home. Other clients had a good idea about the assets but a spouse stopped sharing financial information, or even removed records from the house and hid them. For your case, you’ll need your financial information. Ideally, couples and their lawyers would freely share financial information; without cooperation, there are plenty of ways that a lawyer can obtain these documents from a spouse, a bank, or an employer, but that’s both time consuming and expensive. With a little bit of planning, you can assemble these records yourself. In the case of a small account or a few bonds, it may not even be worth it to have your lawyer pursue the matter if you are unable to do so.


If you can locate your financial records, make copies of all documents you think you or your lawyer might need for the divorce. Some typical examples are: your pay stubs and your spouse’s pay stubs; the last five years of tax returns; bank statements; credit card statements; brokerage account statements; stock and bond certificates; the closing statement and deed to your house; the 1098 mortgage statement that came with your last year’s tax materials; and the addresses, telephone numbers, and account numbers of anyone to whom you owe money (credit cards, mortgage, personal loan, IRS). When in doubt, photocopy. You can always throw away copies you don’t need, but you may not be able to remember where a bank account is located or how many savings bonds you have if you don’t make copies.


Organize your copies into folders clearly labeled with the contents. It will be easier for you to do this than it will be for your lawyer; after all, you’re the one who knows what each document represents. Organizing the records will take time, but it saves you money if you do it yourself. If you aren’t sure what a particular record means, bring the copies to a lawyer or a financial consultant to figure out how they fit in your financial picture.




[image: Image]


FINANCIAL RECORDS YOU’LL NEED


At least five years of tax returns: individual, business, gift tax


Personal property valued at over $350, with appraisals if available


Evidence of money owed to you or your spouse


Vehicles: title, registration, insurance


Stocks and stock options, bonds, mutual funds, brokerage margin accounts (account statements, stocks, bonds, limited partnership agreements, reports on investments)


Cash and bank accounts, such as checking, savings, safe deposit box


Life insurance (including cash surrender value)


Retirement plans: IRA, 401k, defined benefit pension plans, annuities (statements, plan documents)


Real estate addresses, including purchase information and appraisals, deeds, leases, tax assessments


Business interests: partnerships, sole proprietorship, corporate ownership


Miscellaneous other assets, such as lawsuits, patents, copyrights, trademarks, right to royalties


Evidence of debts: mortgage, credit cards, personal loans, car loans, tax liabilities


Any agreements between the two of you: prenuptial agreements, agreements to convert separate property into community property, and vice versa


Business records and employment agreements, particularly those related to ownership, assets, liabilities, income, and expenses


Loan applications, net worth statements, financing statements


Résumés (current and those prepared before litigation was initiated)


Personal and business bank statements and canceled checks


Trusts


Safety deposit box and vault records that reflect payment of lease, location of box or vault, and contents


Insurance records, including policies, applications, invoices, and beneficiary designations


Charge account records


Court record of cases in which you, your spouse, or your closely held business is or has been a party (including prior divorces)


Wills


Record of who has powers of attorney


 

If after careful thought, you strongly believe that you cannot trust your spouse, put your copies in a safe place, like a parent’s or a friend’s home, or even your lawyer’s office. The trunk of your car is not a safe or prudent place. Likewise under your bed. You don’t want your spouse to find your stash of photocopied records, especially before you have had the chance to discuss your plans. If your spouse suddenly removes the original records from the house, you can calmly give your lawyer the copies you have stowed.


Some people are reluctant to start collecting records, which can hold up the divorce and anger the other partner. Ask yourself: Am I delaying to punish my spouse? If so, consider that you are also drawing out your own suffering. If you are delaying because the task seems overwhelming, break it down into small parts. Get help from an accountant; see the list provided of common types of financial sources (see page 40). Spend time becoming acquainted with the papers in your home or safety deposit box. If you do not have access to them, call the person who does (accountant, financial planner, lawyer) and ask for a lesson in managing the family finances.


Make an Inventory of Your Household Items


Be prepared for this process to consume you with ambivalence and grief. It is the first cold, hard accounting you are taking of what you have accumulated in your marriage. You are taking stock of the tangible fruits of your marriage, both sweet and bitter. You are dealing in dreams, some realized, some lost along the way. This is a good process to engage in while you are deciding whether you want to go through with divorce: dividing up your lives has a corporeal reality now, as well as the abstract one you’ve been mulling over in your head.


Once the divorce has become inevitable for either or both of you, make a detailed list of the property in your home. If you and your spouse can discuss these matters, decide which one of you will do this. Then have the other person check it and add any items he/she wishes. Append photos if you can, especially of the more valuable items. You’ll be very happy to have those photos if your grandmother’s silver mysteriously disappears after a big fight.


In the event that your spouse decides to move out unexpectedly (like when you are at work), the inventory will come in handy. If you are the one moving, you can use the list to sit down with your spouse and divide up the personal property.


Approximate values of items are always helpful, but be prepared for your spouse to disagree about what items are worth. Receipts are useful forgiving the items material value, rather than a “guesstimate.” In the unlikely event you are testifying in court about the items later, those values and photographs will be especially helpful.


Get a Credit Report


It is easy to obtain a credit report. It will show all of the charge accounts and loans for which you are responsible. It will also show those accounts on which you and your spouse are jointly liable. Knowing this information can help you:

 	know whether you have credit, and if you do, whether it is good or bad
 	know which of your credit accounts are joint with your spouse
 	know all of your open credit accounts, even if they don’t have balances due
 
 

There are several credit reporting agencies listed in the Appendix, page 340. The most popular one, which most credit card companies use, is Experian. You can contact Experian at:


Experian, NCAC
P.O. Box 2106
Allen, TX 75013-2106
888-397-3742
http://www.experian.com


There is sometimes a nominal fee (under $10) for a copy of your report. Along with the report you may request a credit dispute form. Use that to dispute any credit item that appears on your report and is erroneous. Experian will then investigate and respond to you within thirty days. Pursue this option, as even one late payment can affect your ability to get credit later.


One way to test whether or not you have credit is to apply for a credit card. If you are approved, chances are you have good, established credit; if you are declined, your denial letter will offer to have a credit report sent to you free of charge. Take advantage of this. Beware, however: multiple credit inquiries in a short period of time is one way to flag to potential loan sources that you are a credit risk. Credit bureaus keep track of the number of inquiries made for credit. If too many requests come to the bureau too quickly, you may appear to be a credit risk. Time your requests thoughtfully, and make no more than three requests every 90 days.


Establish Personal Credit or Preserve Good Credit


Whether or not you decide to divorce, it is very important to establish your own credit. All adults today need valid credit, and too many people use prior credit problems or housewife status as excuses for not having credit. This potentially hurts you in many ways, especially if you need to establish financial independence.


If you do not have any credit in your own name, establish credit immediately. You can do this by applying for one or two credit cards, or a small personal loan at a bank. A local department store where you shop may be a good way of establishing credit if you’ve never had credit before. Apply for a very small credit line with the store (or MasterCard or Visa, or whichever credit source you choose). Even if the credit line is only $100 or $200, it will be reported as credit to the credit bureau, and your timely payments will be reported as “good credit” irrespective of the maximum balance. A short letter accompanying the application explaining that you’ve never had credit before but are trying to establish credit in your own name may help your chances.


Your bank may have a credit card plan, and your ongoing relationship with the bank may encourage the bank to give you a credit card with a small credit line, especially if it’s linked to your checking or savings account.


If you are having problems obtaining a credit card, you may apply for a secured card. With a secured card, you deposit the same amount of money you desire as a credit line, say $500, with a lending institution, and they give you a credit card with a $500 credit line. If you don’t make your payments on time, the lending institution seizes your deposit to cover their losses. These cards report to credit bureaus, and can help you establish credit if there is no other way for you to do so.


For more suggestions about how to establish credit or manage money you may wish to consult your bank, a financial planner, or a book.


While you are establishing credit, your spouse might view this as a threat. Be prepared for questions.


If you already have good credit, you will want to preserve it. That may mean closing your joint accounts with your spouse, or making sure that those accounts are paid first. Joint liability on credit means that you and your spouse are jointly and severally liable for the outstanding balance on the account irrespective of who used the account. This means that the credit card company can sue either your or your spouse—the company’s choice—for the entire balance! Although a divorce court judge may have the power to make one or the other of you pay the balance on the account, if your spouse is ordered by the judge to pay and fails to do so, that failure to pay will end up on your credit report despite the court order.


When you deal with credit lines, try to follow up every telephone call in writing. Keep a copy of the letter in case your account is not properly closed as requested.


If you don’t feel comfortable closing your joint accounts, consider making payment in full on those accounts a higher priority than payment in full on other bills, if you think that your spouse may not pay his or her share of the joint accounts. Unfortunately, you may also have outstanding balances on your own accounts—and you are definitely obligated to pay them. This strategy is a balancing act, and you will need to decide how best to proceed. Your lawyer, therapist, financial advisor, or a knowledgeable friend can help you decide how to prioritize payment in your individual circumstances.


If you have bad credit, now is the time to address that problem. There are many ways to legally and effectively improve your credit. The Fair Debt Collection Practices Act and Fair Credit Reporting Act are the two main laws that protect you, and they provide for ways to correct incorrect information, and to have damaging information removed from your credit report. Your credit bureau can give you information about how to submit the necessary information to correct your credit report.


To dispute an item on your credit report, ask the credit bureau for a dispute form. Fill it out, and the bureau will investigate by contacting the reporting creditor asking for a response. The reporting creditor has thirty days to respond, and your credit report will be amended to reflect the dispute after the thirty days has passed. If the reporting creditor does not respond within thirty days, the disputed item will be removed.


Even if damaging information on your credit report is correct, you can add a statement to your file explaining why it isn’t your fault. For example, if you cosigned a loan for a relative who failed to pay, your credit report will reflect that, but you can at least explain that you were not the person with primary responsibility for payment on the loan. These statements will then be sent with your credit report whenever it is requested. You may not be able to fix everything on your credit report, but you can begin to repair your credit.


Of course, the best way to fix bad credit is to pay off any unpaid bills, and keep current on new obligations.


Close Joint Bank Accounts


The designation of “joint” on a bank account means that either of you could take out all of the money, or that either of you could take out the maximum line of credit permitted by the joint account. Neither of you needs permission, a signature, or even notice from the other unless the account is designated “joint tenants with rights of survivorship”(JTROS). The most common JTROS accounts are stock and brokerage firm accounts. While not every spouse will seize money or run up credit cards as soon as the issue of divorce comes up, many will. Don’t be caught off guard.
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