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“James Simon has written a legal suspense story, with John Marshall trying to wrench the Supreme Court from a cramped room in the Capitol building to its rightful place under the Constitution while a suspicious President Jefferson fights him bitterly from behind the scenes. What Kind of Nation helps us to understand the court battles that go on today, no less partisan, no less urgent.”


—A. J. LAngguth, author of Patriots: The Men Who Started the American Revolution and Our Vietnam





The bitter and protracted struggle between President Thomas Jefferson and Supreme Court Chief Justice John Marshall defined the basic constitutional relationship between the executive and judicial branches of government. More than one hundred fifty years later, their clashes still reverberate in constitutional debates and political battles.


In this dramatic and fully accessible account of these titans of the early republic and their fiercely held ideas, James F. Simon brings to life the early history of the nation and sheds new light on the highly charged battle to balance the powers of the federal government and the rights of the states. A fascinating look at two of the nation’s greatest statesmen and shrewdest politicians, What Kind of Nation presents a cogent, unbiased assessment of their lasting impact on American government.
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JAMES F. SIMON, a former correspondent and contributing editor at Time, is the Martin Professor of Law and Dean Emeritus at New York Law School. The author of several critically acclaimed books, including The Antagonists and The Center Holds, he lives in West Nyack, New York.





“James Simon adds a patina of freshness and telling detail to this familiar story. He carefully traces the origins of the rivalry . . . but is at his best when he gets around to the great cases, not merely Marbury but others, especially the Burr treason trial. . . . What Kind of Nation is a fine read.”


—The Washington Post


“James Simon retells this splendid story in clear and elegant prose. For once the publisher’s subtitle is not exaggeration—the result is, at least in legal terms, an epic of the founding, featuring fascinating antagonists, enormous consequences, and alternating episodes of nobility and treachery.”


—The American Prospect
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Praise for What Kind of Nation


“The founding of the republic, too long neglected as the fusty province of dead white males, has come back to life in the past few years. James Simon has made vivid and understandable a key chapter in that creation: the battle between Thomas Jefferson and Chief Justice John Marshall. With sure strokes, human understanding, and a good eye for telling detail, Simon tells us how their differences went a long way to shape the democracy we live in.”


—Evan Thomas, author of Robert Kennedy: His Life


“We’ve long known of the Hamilton-Jefferson feud that nearly ruptured the early American republic. Now, thanks to James Simon’s graceful, gripping narrative, we can experience as never before the still more dramatic rivalry between the libertarian Jefferson and his towering nationalist of a cousin, John Marshall. Brilliantly told by a scholar at the peak of his powers, this is a remarkable story of two nation-builders, opposites in everything but their patriotism, and of an intellectual brawl rekindled every time Americans debate the nature of government and the rights of the individual.”


—Richard Norton Smith, author of Patriarch: George Washington and the New American Nation


“A lucid account of the clash between two strong-willed men and two sharply divergent political tendencies. . . . Simon’s excellent venture in legal and political history illuminates both the roots of an ongoing controversy and the characters of two great historic figures.”


—Kirkus Reviews


“A richly textured account of compelling, if divergent, personalities.”


—The American Lawyer


“Simon deftly explains how Jefferson and Marshall maintained a façade of civility in their public pronouncements while unleashing blistering mutual vituperation privately. . . . Simon’s book illuminates the origins of a national political debate that continues today.”


—Publishers Weekly


“Succeeds in recounting the political fights that shaped the nation.”


—Student Lawyer


“The story of American democracy burns brightly in this book. It is a clear, colorful, handsomely written, and, I believe, eminently fair account of the clash of two early American titans and their constitutional ideals. An exemplary work.”


—Benson Bobrick, author of Angel in the Whirlwind: The Triumph of the American Revolution


“Historians who describe the endless debate between Jeffersonian individualism and Hamiltonian ‘collectivism’ often slight the overriding significance of the Supreme Court. Professor Simon corrects that omission by this eminently readable account of how John Marshall’s intellectual and public victories over Thomas Jefferson gave our highest court the last word on constitutional intent. Bush v. Gore, by which a majority of the Supreme Court effectively elected our current President, makes this exposition particularly timely.”


—Mario Cuomo, author of Reason to Believe
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For Ethan, Lindsay, and Natalie




“He [Jefferson] is among the most ambitious &, I suspect, among the most unforgiving of men. His great power is over the mass of the people & this power is chiefly acquired by professions of democracy. Every check on the wild impulse of the moment is a check on his own power, & he is unfriendly to the source from which it flows. He looks, of course, with ill will at an independent judiciary.”


John Marshall


“The great object of my fear is the federal judiciary. That body, like gravity, ever acting with noiseless foot & unalarming advance, [is] gaining ground step by step.... Let the eye of vigilance never be closed.”


Thomas Jefferson
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Prologue



THE AMERICAN MINISTER to France, Thomas Jefferson, had loathed George III from afar for years. Almost a full decade earlier, the thirty-three-year-old Jefferson had denounced the British monarch: usurper, plunderer, oppressor. Had his draft of the Declaration of Independence not been edited by the Continental Congress, it would have added that the king of England “waged cruel war against human nature itself.”


On March 17, 1786, Jefferson waited at the Court of St. James’s to meet the English king. He was accompanied by another hero of the American Revolution, his close friend John Adams, the American minister to Great Britain. They hoped to negotiate a commercial treaty between Great Britain and her former colonies. Jefferson was no longer a young American revolutionary, but a prominent member of an independent government’s diplomatic corps. And though the United States was a struggling young confederation, no match in political, economic, or military might for Great Britain, Jefferson expected to be treated with the respect due a representative of a sovereign nation.


At noon on that March day, George III entered the palatial chamber where Jefferson and Adams waited with other foreign envoys to be formally presented. Neither Jefferson nor Adams recorded the event in letters or journals at the time. But as an old man, Jefferson recalled with bitterness the moment that he was introduced to the British king. Nothing could have been more ungracious, Jefferson remembered, than his introduction to King George and Queen Charlotte. The king barely acknowledged Jefferson’s presence, which may have had something to do with the monarch’s low regard for the author of the Declaration of Independence.


Adams’s grandson, the historian Charles Francis Adams, later provided a vivid explanation for Jefferson’s reaction. Upon his grandfather’s presentation of Jefferson to the king and queen, they rose from their chairs and turned around so that the two American ministers were faced with their royal posteriors.


Jefferson’s sour memory of the event is more important than the fact that modern historians have poked large holes in both Jefferson’s and Charles Francis Adams’s versions of the event. It is improbable that Queen Charlotte was present in court that day, since, by tradition, George III presided alone at the twice-weekly levees such as the one attended by Jefferson and Adams. The king’s practice, moreover, was to greet visitors during a “walkabout” of the room, much as contemporary leaders of state customarily do at official ceremonies. If that was the case, it would have been virtually impossible for King George to turn his back on Jefferson without performing an abrupt about-face, an exercise that no one claimed to have witnessed.


Details aside, Jefferson’s antipathy for Great Britain’s monarch was real enough, and enduring, as was his abiding mistrust of the motives and policies of His Majesty’s government. Those feelings were reinforced when he and Adams met with the marquis of Carmarthen, the English secretary of state for foreign affairs, to work out the terms of a commercial treaty.


Before their meeting with Lord Carmarthen, Adams and Jefferson had discussed the terms that might be included in an agreement. At the instruction of Congress, Adams had already proposed that the resolution of political issues be a part of any commercial treaty. Specifically, Adams requested that any settlement of outstanding claims of British creditors against Americans be combined with an agreement that the British relinquish their military outposts in the old Northwest Territory (as yet, an unfulfilled promise of the 1783 Peace Treaty). Adams had also asked that Great Britain provide financial compensation for slaves and other property expropriated by British troops during the Revolutionary War, a demand of more than diplomatic concern to Jefferson.


While governor of Virginia in 1781, Jefferson was not only forced to retreat from the temporary state capital of Charlottesville by invading British troops, but later discovered that General Cornwallis’s soldiers had overrun his Monticello estate, absconded with thirty of his slaves, and burned his entire year’s crop of tobacco. Jefferson did not dwell on those past grievances in his strategy session with Adams, or, for that matter, on his steadily mounting debts to British creditors. He focused on general negotiating points, insisting that any treaty include not only absolute commercial reciprocity between the two nations but the exchange of citizenship rights, so that Americans and the British would each enjoy the same protections on the other’s soil.


Adams and Jefferson made the oddest of diplomatic couples, both in physical stature and temperament. Adams was short (five feet seven inches), plump, and naturally combative; Jefferson stood over six feet two inches, was lean and long-limbed, and projected an air of cool detachment. Once the American ministers began their discussions with Lord Carmarthen, it became immediately apparent that neither their diplomatic skills nor their careful preparations would be rewarded. The British secretary of state wasted no time in informing the Americans of the cold facts of life between two such unequal nations. He made clear that His Majesty’s government would dictate the terms of any treaty, and quickly ruled out any discussion of political issues. The British secretary’s tepid attempts to respond to Adams and Jefferson’s trade proposals were so vague and evasive, Jefferson observed, that he could not have been serious about an agreement.


In the weeks that followed, Jefferson’s initial pessimism deepened. After he and Adams received word that the British Foreign Office would entertain a redrafted proposal from the Americans limited to commercial subjects, Adams and Jefferson worked furiously overnight to rewrite their previously submitted treaty terms. Lord Carmarthen did not respond, though he knew that Adams’s and Jefferson’s congressional commissions to reach agreement on a treaty were to expire by the end of May.


Later, Jefferson concluded that the British government had never intended to sign a trade treaty with the United States. This was made obvious from the dismissive treatment that he and Adams had received at Whitehall, which, Jefferson surmised, was rooted in British arrogance and the conviction that the British had nothing to gain from a treaty with the fledgling nation.


Lord Carmarthen’s attitude toward the American ministers reflected the British assessment of the international status of the new nation they represented. The United States had signed a peace treaty with Great Britain three years earlier, but the end of hostilities had not brought Americans power, prosperity, or, in truth, genuine independence. The mother country still dominated her former colonies, not so much by the sword as by the purse. With Americans’ appetite for British manufactured goods, the balance of trade tilted overwhelmingly eastward. And Great Britain did not hesitate to press her advantage. She continued to seal off American goods from the lucrative British West Indies market, while her superior navy patrolled the commercial corridors of the Atlantic and the Caribbean.


Jefferson suspected that there was more to the rough British treatment that he and Adams received than diplomatic calculation. “That nation hates us,” Jefferson wrote, “their ministers hate us, and their king, more than all other men.”


That harsh assessment was more than reciprocated. Jefferson detested the hauteur that permeated the high echelons of British government and society, and speculated that perhaps it had something to do with their unbalanced, meat-heavy diet. Nor did he like the cold, damp British climate. And he found London’s architecture positively “wretched.”


Jefferson could not deny, of course, that the British had made significant contributions to Western civilization, and during his seven-week visit, he took full advantage of what the nation had to offer. John and Abigail Adams escorted him to the British Museum and to Covent Garden, where he attended performances of Macbeth and The Merchant of Venice. He made the requisite tourist’s pilgrimage to Shakespeare’s birthplace at Stratford-upon-Avon (and recorded the price of admission: one shilling). Adams organized for his guest an extended tour of British estates and gardens, which Jefferson judged superior to any that he had seen in France or the United States. With notebook in hand and a copy of Thomas Whateley’s Observations on Modern Gardening in his pocket, he took copious notes on his own observations, and later appropriated some of the best ideas for his home and gardens in the Virginia mountains.


No nation, Jefferson admitted, could compete with the British for ingenious mechanical innovations. He was awed by the steam-powered grist mill at Blackfriars on the Thames and predicted that the newly discovered source of energy would soon propel ships. He marveled at a portable copying press that could instantly replicate a letter and bought one for himself, as well as several other gadgets, including a solar microscope, a globe telescope, a protractor, and a thermometer. And, with Abigail Adams, he shopped and shopped, purchasing a new suit, a carriage and plated harness, and a harpsichord for his fourteen-year-old-daughter, Patsy.


For all of the private pleasures that London and the English countryside had provided him, Jefferson was delighted to return to Paris. Among the nations of the world, France had occupied a special place in Jefferson’s head and heart since the Revolution, when she gave critical support to the Americans against the British. France offered true heroes to match America’s own, such as the brave young nobleman the General Marquis de Lafayette. Jefferson and Lafayette were the best of friends in Paris, where the Frenchman proudly displayed a framed copy of the Declaration of Independence in his study. As Jefferson’s most valued political adviser, Lafayette helped the American minister navigate the labyrinthine French governmental bureaucracy. And Jefferson needed all the help he could get as he attempted, with only modest success, to persuade the government to lower the high tariffs on American goods.


By 1786, there were faint rumblings that the French government faced impending bankruptcy and that Louis XVI was incapable of managing a financial crisis or the rising public unrest. Jefferson remained confident that crisis could be averted and that peaceful accommodation could be reached among the king, the nobles and clergy, and the commoners.


In general, Jefferson’s attitude toward life and politics had become noticeably more sanguine in Paris, where the gaiety and sophistication of the French had provided the perfect elixir for his low spirits when he arrived in 1784 as minister plenipotentiary to France. At that time, Jefferson’s suffering was due to excruciating disappointment and loss that had beset him in Virginia. In 1781, the state legislature had called for an official investigation into his behavior as wartime governor. His detractors charged that he had acted both irresponsibly and cowardly, first, in not making necessary preparations to defend the state, and then in fleeing from invading British troops. Although no investigation ever occurred, Jefferson felt compelled to justify his actions in a powerful speech on the floor of the House of Delegates. But the bad taste of the accusations lingered. And the next year, Jefferson’s wife, Martha, died following the birth of their sixth child. Her death left him grief-stricken and responsible for the care of their three surviving children.


Once he had settled into his residence at the Hôtel de Langeac, a spacious three-story villa near the Champs-Élysées, Jefferson’s spirits demonstrably brightened. In contrast to his decidedly negative views of the British, Jefferson admired the polite manners and contagious conviviality of the French. He loved their cuisine and fine wines, their stimulating salons and plentiful evening concerts. And he was so impressed by the classical Roman architecture in France, particularly the Maison-Carrée at Nîmes, that he successfully implored Virginia’s directors of public buildings to change the design of the state capitol, after the foundation had been laid, to emulate the Nîmes model.


Jefferson had promised his wife on her deathbed that he would never remarry. We now know that he later engaged in a lasting relationship with his beautiful young slave, Sally Hemings, who joined his staff of servants in Paris. And while in the French capital, Jefferson courted Maria Cosway, the enchanting wife of the British miniaturist Richard Cosway. For six weeks in the late summer and fall of 1786, Jefferson and Maria were virtually inseparable, touring galleries, attending concerts in the Tuileries, and strolling in the Bois de Boulogne. Later, Jefferson’s ardor for Maria cooled, though they remained friends and long-distance correspondents for decades.


As enamored as Jefferson was with his life in Paris, he kept close tabs on political developments in the United States, primarily through regular correspondence with his Virginia ally, James Madison, who in the summer of 1787 was a delegate to the Constitutional Convention in Philadelphia. Jefferson and Madison had served together in Virginia’s legislature. Both men had understood their collaborative roles: Jefferson was the visionary whose ideas and lilting phrases breathed life into the abstract demands for individual rights and liberties. He valued Madison for his extraordinary intellect and shrewd judgment. A subtle, sophisticated political thinker, Madison knew how to translate Jefferson’s grand concepts into law. An early example of their successful joint efforts was the passage of the Virginia Statute for Religious Freedom, which called for a strict separation between church and state. Jefferson had contributed the eloquent draft; Madison had devised the winning legislative strategy and, in the process, offered his own brilliant defense of religious liberty.


Madison had much to report to Jefferson after the convention in Philadelphia. The document reflected Madison’s and the other framers’ commitment to representative democracy under a tripartite federal system. But throughout the document, there were compromises, both among the three branches of the federal government and between the federal government and the states. After the struggle for passage at the Constitutional Convention, Madison and other Federalists knew that they faced formidable opposition to ratification by the states. It would be led by Anti-Federalists, who continued to object to the substantial power given to the federal government at the expense of the states, as well as the absence of a Bill of Rights.


Madison could not have been happy, then, that Jefferson’s initial reaction to the document he had worked so mightily to create was unenthusiastic. At first, Jefferson expressed disappointment that a few provisions had not been added to the old Articles of Confederation, which gave the dominant government power to the states, rather than replacing the entire document. With memories of the British monarchy still fresh, Jefferson worried that the renewable four-year term for the U.S. president invited monarchy by another name. Once a president was elected to office, Jefferson feared, he could control the levers of power so that he effectively could hold office for life. Jefferson also shared the Anti-Federalists’ concern that the Constitution did not include a Bill of Rights to protect individual citizens from the potential tyranny of a powerful central government. To make matters worse for Madison, reports of Jefferson’s reservations about the document circulated publicly and were eagerly repeated by Anti-Federalist leaders, such as Virginia’s great orator Patrick Henry, who urged his state’s delegates to vote “no” on the Constitution.


By the time Virginia’s delegates convened in Richmond on June 2, 1788, to vote on the Constitution, eight states had already approved the document, one short of the number needed for ratification. But the numbers were deceptive and did not guarantee ultimate success. In fact, the Constitution had stirred fierce opposition, even in states that, like Pennsylvania, the Federalists had considered safely in their column. And now came the battle for Virginia, the nation’s most populous and prosperous state. The most influential native son, George Washington, was fully supportive of the Constitution. But he was not in Richmond and could only offer his encouragement by letter to Madison, who directed the Federalist forces. That Jefferson was also absent was not necessarily detrimental to the Constitution’s cause, given his stated ambivalence about the document. There was, to be sure, talent enough to make the case for the Constitution. Besides Madison, the Federalists could call upon leaders of the Virginia bar, including Governor Edmund Randolph, the venerable advocate Edmund Pendleton, and a thirty-two-year-old Richmond lawyer named John Marshall.


The Virginia Anti-Federalists were well equipped to challenge the formidable Madison and his allies. They were led by Patrick Henry, the more cerebral member of the Virginia establishment, George Mason, and Jefferson’s protégé, James Monroe, who provided multiple reasons for the delegates to reject the Constitution. The debate raged over three weeks in a two-year-old wooden building known as the New Academy, where the cramped, sweltering delegates traded barbs and arguments in the sultry June heat. Throughout the sessions, Madison remained apprehensive about the Federalists’ chances of success. The main reason for his trepidation was the opposition of Henry, whose impassioned arguments continually captivated the convention. If Henry’s rhetorical spell over wavering delegates was sustained, the powerful and influential state of Virginia would reject the Constitution, and the ninth and crucial vote for ratification might never be cast.


Once he had the floor, Henry, stooped, bespectacled, and looking much older than his fifty-two years, wasted no time in striking the most fearful chord of the Anti-Federalists. “The question turns,” he said, “on that poor little thing—the expression, ‘We, the people; instead of the states.’” With that sly elusion, Henry suggested, the Federalists had imperiled everything that the colonists had fought for, not just the sovereignty of the states but also individual liberties. The confederation of the states, he reminded his opponents, had won the War of Independence. And for what? To be replaced by an all-powerful central government that “will oppress and ruin the people.” The Constitution “squints toward monarchy,” Henry declared. “Your President may easily become a king,” he continued, raising the issue that had alarmed Jefferson. Henry accused the framers of eviscerating the executive and legislative powers of the states. And with the creation of a federal judiciary, “the scales of justice are to be given away.” Do not abandon the Articles of Confederation, he pleaded, claiming that no less a patriot than Thomas Jefferson agreed with him. “It [the Confederation] rendered us victorious in that bloody conflict with a powerful nation. It has secured us a territory greater than any European monarch possesses. And shall a government which has been this strong and vigorous be accused of imbecility and abandoned for want of energy?”


Madison was no orator and wisely decided not to try to compete with Henry’s pyrotechnics. Small, pale, and with a weak, reedy voice, he addressed the delegates in a conversational, diffident manner, holding his hat (which contained his notes) in his hand. Madison never overwhelmed an audience. But no one knew the intricacies of the Constitution better than he. Over the course of the three-week debate, Madison methodically laid out the case for a constitution, delivering, in effect, a comprehensive treatise on the document.


Slowly, Madison proceeded to undercut Henry’s argument that the framers had created a federal engine for oppression. The overriding purpose of the Constitution was to provide an effective governing structure for a representative democracy. The people were protected through the system of checks and balances among the three branches of the federal government. Taking the Constitution as a whole, Madison insisted that there was ample protection against monarchy in the office of the presidency or the accumulation of imperious powers by Congress or the federal judiciary. And the states remained sovereign, he reminded the delegates, on issues that did not concern the federal government.


As to the need for a Bill of Rights, Madison argued before the convention, as he did privately to Jefferson, that the Constitution did not give the federal government authority to intrude on the individual liberties of citizens, and that therefore explicit guarantees were unnecessary. He rejected Henry’s suggestion that the Constitution should be amended to include a Bill of Rights before ratification. Ratify first, said Madison, adjust for imperfections in the document later.


Madison noted to the delegates that Henry had invoked Jefferson’s name. Mr. Jefferson endorsed many of the Constitution’s provisions that Anti-Federalists claimed he opposed, Madison said, an assurance that was backed by Jefferson’s statements in his private correspondence with Madison. Despite his reservations, Jefferson had ultimately agreed with Madison on the need for ratification. And Madison accepted Jefferson’s argument that there must be a Bill of Rights, which Madison later drafted.


Pendleton and Randolph also hammered away at the Anti-Federalists’ arguments against ratification. But the outcome was still in doubt when the Federalists called upon the services of young John Marshall. Marshall had only been practicing law for five years and did not enjoy the stature in the legal community of Randolph or Pendleton. But he was a Revolutionary War hero, having served with Washington at Valley Forge, and had already begun to build a reputation as an outstanding state legislator and lawyer.


Marshall and Jefferson were second cousins, both descendants of the prominent Randolph family of Virginia, and, on the surface, they appeared to have much in common. Both revered their fathers, who had supervised educations that led them to study law with George Wythe at the College of William and Mary. But Marshall and Jefferson’s shared bloodline did not make them friends or political allies. Unlike Jefferson, Marshall believed in a strong federal government, his Federalist convictions permanently formed during the Revolutionary War, when, as he later wrote, he considered “America as my country and Congress as my government.”


Like Jefferson, Marshall was a big man, over six feet tall. He had piercing black eyes and dark, unkempt hair. His clothes appeared to be rumpled even when he had hardly worn them. He was immensely popular in Richmond, a hearty, gregarious fellow who liked to drink with his friends in the local taverns. When he addressed the convention in Richmond, his forensic skills had not fully developed; but he was already an accomplished lawyer who knew how to make an effective argument.


Marshall chose to meet Henry’s core argument, that the Constitution was an invitation to monarchy, head-on. His opponent misread the document, he asserted. The Constitution provided for “a well regulated democracy” where no king, or president, could undermine representative government. His most sustained argument was saved for the defense of a federal judiciary. The future chief justice of the United States told the delegates that an independent federal judiciary was a necessary bulwark against an overreaching Congress. If Congress were to exceed its powers, said Marshall, it would be the duty of the judiciary to declare the action void.


Marshall’s tone was conciliatory. He did not speak apocalyptically of dire results that would inevitably follow if the delegates rejected the Constitution. There might be “small defects,” he conceded, but if the other delegates were convinced, as he was, “that the good greatly preponderates,” then they should vote for ratification. And if the Constitution proved to be less than the framers hoped or the people deserved, there was ample provision for amendment.


Henry responded ruefully that Marshall was wrong in every particular of his argument. But the older man spoke of his antagonist without rancor. His opposition to Marshall’s position, said Henry, did not diminish his “highest veneration and respect for the honorable gentleman.” Henry’s compliment underscored one of Marshall’s greatest talents, his ability to earn the respect of his adversaries. Except, as we shall see, for Thomas Jefferson.


By the time Jefferson received the news that the Virginia delegates had voted, by a margin of eighty-nine to seventy-nine, to ratify the Constitution, he was fully supportive of Madison’s successful efforts. But he was less satisfied with developments in Paris, where efforts for a peaceful resolution of the grievances against Louis XVI were foundering. By the winter of 1789, it was clear that the nobles and clergy were exercising no moderating influence on the king, nor were they genuinely interested in pressing for financial and political reforms. In the spring, bread lines lengthened, tempers exploded, and the streets became ready incubators for violence. Jefferson did his part to accommodate the growing demands of the masses, collaborating with Lafayette to draft a declaration of rights that Lafayette introduced in the National Assembly. Even after the storming of the Bastille, Jefferson did not abandon his hope that governmental reforms could avoid the worst excesses of revolution.


In September, when Jefferson and his two daughters, Martha (nicknamed Patsy) and Mary (called Maria or Polly), packed for a six-month home visit, the National Assembly was still in session trying to draft a constitution, and the French Revolution was far from running its course. But the massive social and political upheaval, only dimly perceived a year earlier, was closer than Jefferson was yet prepared to concede. He remained optimistic that the recent chaos would ultimately redound to the lasting benefit of France and the world. More than ever, he was an unabashed Francophile. To the list of reasons for his affection, Jefferson could now add his admiration for the ideals of the incipient revolution. He believed that France’s first halting steps toward republican government would spread from Paris to other parts of the European continent. And he was more convinced than ever that France was the United States’ most important ally, perfectly positioned to serve as the necessary wedge to break the British stranglehold on U.S. trade.


Expecting to return to Paris in the spring, Jefferson had renewed his lease at the Hôtel de Langeac and had left all of his furnishings in place. When he and his daughters sailed on the Clermont for Norfolk, they nonetheless transported thirty-eight boxes and several trunks of possessions, as well as the carriage and harpsichord Jefferson had purchased in London. Jefferson’s intention was to settle Martha and Maria permanently at Monticello, take care of important financial matters, and then return for the remaining two years of his ministerial term. But shortly after he arrived in Virginia, he was confronted with an unwelcome alternative. He received a letter from President George Washington inviting him to join the Cabinet as secretary of state. Jefferson much preferred to complete his tour in France, but he felt a loyalty to the nation’s first president that he could not ignore. Soon after Jefferson received Washington’s offer, Madison came calling, urging him to accept the Cabinet post. Before long, he was serenaded with praise from a committee of the local citizenry, an outpouring surely orchestrated by his friend Madison. Despite the subtle pressure, Jefferson kept his own counsel and waited until January to inform Washington that he would accept his offer.


The first Cabinet in American history was small in size, but not in intellectual firepower, thanks to the dominating presence of Jefferson and Secretary of the Treasury Alexander Hamilton. They were joined by Henry Knox, Washington’s secretary of war; and his part-time attorney general, Edmund Randolph. Vice President John Adams was not considered a member of the Cabinet and did not attend their policy sessions.


Jefferson first met the thirty-five-year-old Hamilton in New York in the spring of 1790, when both were newly appointed Cabinet members. Undoubtedly, Jefferson had learned something about Hamilton from Madison, who had collaborated with Hamilton (and to a lesser extent with John Jay, who would become the first chief justice of the United States) in writing The Federalist, the classic defense of the Constitution that was published after the Constitutional Convention. But nothing Madison could have told Jefferson would have prepared him for the tightly wound human dynamo whom Washington chose as secretary of the treasury.


Jefferson’s and Hamilton’s backgrounds could not have been more different. Jefferson’s first memory was of being carried on horseback on a pillow by one of the family slaves. His father, Peter, a land surveyor and leader in his Albemarle County community, had left his son more than fourteen hundred acres of land. Hamilton was, literally, a poor bastard, born on the British West Indies island of Nevis to an unhappily married woman, Rachel Lavien, and a wandering, financially inept Scottish merchant, James Hamilton. He eventually emigrated to New York, where he distinguished himself as a brilliant special student at King’s College (now Columbia University) and, later, as a practicing attorney in Manhattan. As compensation for his humble, illegitimate beginnings, it was later said, Hamilton was fueled by inexhaustible energy and ambition. He never seemed satisfied merely to accomplish a difficult task; he attacked it in the most dramatic fashion possible. That was the case when the five-foot-seven, slight Hamilton, as General Washington’s field commander at Yorktown in 1781, leapt over a parapet ahead of his troops to assault a British regiment.


Hamilton’s and Jefferson’s political philosophies were as different as their personalities and backgrounds. Jefferson’s primary loyalties were to states’ rights, popular (if limited) sovereignty, and individual liberty. Hamilton was committed to a strong federal government. His convictions had been laid out in elaborate detail in the articles he wrote for The Federalist. As secretary of the treasury, he was determined to put his philosophical arguments into practice, consolidating the power of the newly constituted national government.


In his first month in office, Hamilton sent the First Congress his “Report on the Public Credit,” a sweeping proposal for the federal government to assume over $75 million in public debt. He recommended that the federal government accept responsibility not only for the United States’ domestic and foreign debts under the old Articles of Confederation, but for an additional $25 million of debt incurred by the states in prosecuting the Revolutionary War against Great Britain.


At first glance, Hamilton’s proposal appeared to make the new federal government weaker, not stronger, because it would be saddled with an enormous public debt. But his ingenious vision looked beyond the short-term debt to the long-term gains that would accrue to the federal government. By drawing all financial obligations to the national government, Hamilton immediately stanched the centrifugal economic forces that had, in large part, doomed the Articles of Confederation. He also offered Congress an urgent reason to collect taxes for the federal treasury—namely, to help pay off the gigantic national debt.


Hamilton’s proposal challenged some of the most cherished tenets of Jefferson’s philosophy. Jefferson believed that America’s destiny depended upon a traditional agrarian economy that was based on the hard work and democratic ideals of yeoman farmers. He deplored public indebtedness and paper currencies, and the Northern speculators who profited from both. Most of all, he feared the consolidation of power in the federal government. That had been his primary reservation about the Constitution and remained so after its adoption. He conceded broad power to the federal government only in the sphere of foreign affairs. Domestically, he believed that the states represented the most efficacious governmental unit, in large part because they were closest to the people.


Although Jefferson viewed Hamilton’s debt proposal warily, he was not prepared to oppose it. He did not want to appear negative toward his Cabinet colleague before they had yet had the opportunity to work together. There was opposition enough to Hamilton’s plan, and it came most significantly from Madison, who had already made himself the most influential leader in the House of Representatives. Besides his general suspicion about the pull of Hamilton’s program toward the federal government, Madison was particularly concerned that it would unfairly reward speculators who had bought government securities from poor farmers, tradesmen, and Revolutionary War veterans at a fraction of their par value, which, under Hamilton’s plan, the federal government would pay off.


When his proposal bogged down in Congress, Hamilton approached Jefferson for help, asserting that the failure of the bill to pass would imperil the union. Despite his anxiety about Hamilton’s proposal, Jefferson agreed to serve as a political power broker between the secretary of the treasury and Madison, arranging for them to meet at his residence on Maiden Lane in lower Manhattan to resolve their differences. By evening’s end, the three men had struck a deal. Jefferson and Madison accepted Hamilton’s plan for the federal government to assume the states’ debts. In return, Hamilton agreed to work on their behalf to relocate the nation’s capital to the Potomac after a ten-year interim period in Philadelphia. At the time, Jefferson was pleased with the agreement, thinking that it would ultimately benefit the agrarian Southern states, and particularly Virginia, which bordered on the Potomac. But Jefferson later admitted that it was the worst political decision he ever made, providing Hamilton with the first important victory in his drive to increase the power of the federal government.


Hamilton hardly paused after his initial success before proposing a second, equally bold financial innovation: the creation of a national bank of the United States. Great Britain was his economic model. Hamilton was impressed by the ambitious policies of the powerful British financial ministers and the essential role that the Bank of England played in providing credit to the national government. He anticipated that a national bank of the United States would serve the nation much as the Bank of England functioned in Great Britain. Responding to Hamilton’s initiative, Congress passed a bill chartering the Bank of the United States.


This time, Secretary of State Jefferson did not pledge his cooperation with Hamilton but instead urged Washington to veto the legislation. Now fully alert to the treasury secretary’s centralizing agenda, Jefferson contended that Congress could only do what was explicitly authorized by the text of the Constitution. And nowhere in that document, he maintained, was Congress given the authority to establish a national bank—not even under the seemingly open-ended “necessary and proper clause.”* The bank was not absolutely necessary for Congress to exercise its constitutional authority. If the term “necessary” could be so loosely interpreted as to permit Congress to charter a national bank, Jefferson maintained, there would be almost no end to which ingenious minds might not torture the constitutional language. Under such a broad interpretation, Jefferson insisted, the federal government “would swallow up” all of the delegated powers of the states. And the framers surely did not intend to authorize Congress “to break down the most ancient and fundamental laws” of the states.


In his response, Hamilton made the argument that convinced President Washington. Hamilton maintained that the whole purpose of the “necessary and proper” clause was to give “a liberal latitude to the exercise of the specified powers.” The phrase did not grant Congress independent powers, Hamilton conceded, but it did sanction the exercise of authority implied by their express constitutional powers. The relevant inquiry was whether the means selected by Congress was related to an end explicitly given to the legislature in the Constitution. And a national bank satisfied that constitutional standard, because it would facilitate Congress’s ability to collect taxes, borrow money, regulate commerce, and raise and support armies, all powers explicitly granted to Congress. “If the end be clearly comprehended with any of the specified powers, and if the measure have an obvious relation to that end, and is not forbidden by any particular provision of the Constitution,” Hamilton declared, “it may safely be deemed to come within the compass of the national authority.”


After Hamilton bested Jefferson in the debate over the constitutionality of the national bank, the secretary of state viewed him as a dangerous enemy, not just of his philosophy but of the future of the republic. The two Cabinet members’ breach widened further when Hamilton invaded Jefferson’s official foreign-policy turf and, Jefferson believed, systematically undermined the secretary of state’s initiatives. Their disagreements centered on U.S. relations with Great Britain. Hamilton considered Great Britain to be the United States’ most valued trade partner, and the key to the future prosperity of the American economy. Jefferson’s distrust of the British and disgust with their discriminatory trading policies were well known. As secretary of state, he was determined to do all in his power to shift the United States’ trade away from Great Britain and toward his favorite foreign nation, France.


But at every turn, it seemed, Jefferson was frustrated by Hamilton in his design to end Great Britain’s dominating presence in U.S. trade relations. The secretary of state prepared a report for Congress recommending that the U.S. give preferential treatment to nations that did not discriminate against American trade. France had made modest concessions to American imports; Great Britain had not. As a result, Jefferson concluded, there should be an adjustment in the tonnage duties imposed on foreign carriers to reduce the duties on friendly, nondiscriminatory nations like France. But the policy was never implemented—in large part, Jefferson suspected, because Hamilton had lobbied his allies in Congress to oppose it.


The final insult for Jefferson came in 1792, after he had begun negotiations with the British minister, George Hammond, to settle the outstanding differences of the two nations under the Peace Treaty of 1783. No progress had been made since Jefferson and Adams met with Lord Carmarthen in 1786. British creditors continued to demand payment from Americans for outstanding debts. The U.S. countered that British troops must relinquish their military posts in the old Northwest Territory, and that there should be reimbursement for British troops’ confiscation of slaves and other property during the war.


Hammond had taken the initiative in the negotiation, submitting a paper blaming the United States for every infraction of the treaty. Jefferson responded with a state paper of gigantic and elegant proportions. In 250 manuscript pages, a product of eight weeks of interviews with officials and research into the public record, the American secretary of state aggressively met each British charge with an explanation and a countercharge. It was an astounding diplomatic tour de force that stunned Hammond. Over dinner with Jefferson, the British minister said that the secretary of state’s paper put matters in a different light, and that he would need further instructions from London. But before Jefferson could apply additional pressure on the British minister, Hamilton intervened, assuring Hammond that Jefferson did not speak for the administration and that his paper was an ill-conceived, regrettably anti-British attack. Given that critical knowledge of dissension within the Washington Cabinet, Hammond and his superiors at Whitehall felt no urgent need to respond to Jefferson’s demands. Nothing came of the secretary of state’s work; every outstanding issue from the peace treaty remained unresolved during the remainder of Jefferson’s Cabinet term.


In 1792, Jefferson began to speak of “the heats and tumults of conflicting parties,” dividing the Cabinet and Congress into the categorical “we” and “them.” The “we” included Jefferson, Madison, and like-minded republicans who were committed to an agrarian-based economy that favored state sovereignty, popular democracy, and a closer trade relationship with France. The “monarchial federalist” opposition was led by Hamilton and, in Jefferson’s eyes, was catapulting the nation toward economic and political disaster, consolidating political power in the federal government, building a huge national debt that primarily benefited Northern speculators, and binding the nation to the arrogant and discriminatory trade policies of Great Britain.


Relations between Jefferson and Hamilton spiraled downward, as the rhetoric of their partisans in the press escalated. The National Gazette, founded by Philip Freneau with the encouragement of both Madison and Jefferson, began to publish regular attacks on Hamilton as a dangerous consolidationist. Those attacks were answered by the Gazette of the United States, which openly assailed Jefferson’s philosophy and his character.


The two antagonists eagerly joined the fray. Hamilton privately referred to Jefferson’s foreign policy as “a womanish attachment to France and a womanish resentment against Great Britain.” And in the pages of the Gazette of the United States, an article signed “An American” and written in the distinctive style of the treasury secretary accused Jefferson of secretly working to undermine public confidence in the government. Jefferson countered by telling the president that Hamilton’s policies had poisoned public trust in the government and had led the people “to occupy themselves and their capital in a species of gambling” that was “destructive of morality.” Later, he enlisted a young republican supporter, Virginia Congressman William Branch Giles, to introduce a series of resolutions on the floor of the House of Representatives condemning Hamilton’s economic policies.


The president counseled moderation and understanding between his two most valued Cabinet members, but even the revered Washington was helpless to tamp down the raging controversy. When the armies of revolutionary France declared war on Great Britain in 1793, only ten days after King Louis XVI had been executed, Jefferson and Hamilton’s arguments over foreign policy suddenly posed immediate dangers for the nation. Jefferson sided with France and urged the president to adopt a policy that recognized U.S. obligations to France under the treaty signed between the two nations during the Revolutionary War. Hamilton countered that preferential treatment of France would lead to war with Great Britain, a result to be avoided at all costs. Washington’s answer to both men was an official proclamation of neutrality; this effectively favored Great Britain, Jefferson believed, since it took no notice of the U.S.’s 1778 treaty with France.


For more than a year, Jefferson had been telling President Washington that he wanted to retire from public service. He had long expressed his desire to return to private life. And after three years in the Cabinet, it was quite obvious to Jefferson that Hamilton had the president’s ear and that his own advice was of decreasing importance. Jefferson’s warnings of the dangers of Hamilton’s economic policies had largely gone unheeded. To Jefferson, Washington’s pattern was maddeningly familiar. The president patiently listened to the arguments of both Hamilton and Jefferson and then—invariably, it seemed—sided with his treasury secretary. That had been the case with the bank controversy, as well as most of Hamilton’s other economic initiatives. And in Jefferson’s mind, Washington held true to form in the debate over the U.S.’s neutrality policy.


Despite pleas from the president that Jefferson remain in the Cabinet, Jefferson announced in December 1793 that he was retiring from public life to attend to his farm and family at Monticello. Few believed him. Hamilton had already predicted that Jefferson would run for president.


With the indispensable organizational talents of Madison, Jefferson’s republican message spread from Monticello through county organizations and a growing network of sympathetic newspapers. The president was spared criticism, but the policies of his dominant Cabinet member were not. It was time for the nation to return to the republican principles on which it had been founded. Domestically, that meant the rejection of Hamilton’s monarchial economic policies. In foreign policy, the U.S. must stop mortgaging its future to the imperious British.


The Jay Treaty of 1794 provided Jefferson and his republican supporters with a ready campaign issue for the anticipated contested presidential election in 1796. Washington had sent Chief Justice John Jay to London to come to terms with a restive and not altogether friendly British government. The president’s declaration of neutrality had momentarily placated Great Britain, but the increasingly debilitating war with France had made the British navy bolder in confiscating the cargoes on U.S. ships and impressing young American sailors into His Majesty’s service.


Jay negotiated as if his diplomatic choices were extremely narrow: either sign a treaty with Great Britain that subordinated U.S. interests to those of His Majesty’s government or risk open warfare. Jay chose the peaceful alternative, and Congress ratified the terms of the treaty. When Washington signed the Jay Treaty, Jefferson denounced the agreement as “nothing more than a treaty of alliance between England and the Anglomen of this country against . . . the people of the United States.” The French government was just as angry, accusing the U.S. of violating the terms of their 1778 treaty. Soon enough, France retaliated by seizing cargoes on American ships with the same abandon as the British appeared to be exercising under cover of the treaty.


The Jay Treaty became the political fault line between Federalists and supporters of Jefferson’s newly formed Democratic-Republican party (known as Republicans).* In Virginia, the treaty was greeted with widespread Republican condemnation, though there were pockets of support from outnumbered Federalists. The most prominent defender of the treaty in Virginia was John Marshall, now one of Richmond’s most respected attorneys as well as a prosperous landowner. President Washington had been so impressed with Marshall’s talents that he had offered him the position of attorney general, but Marshall had declined.


Although Jefferson began to take notice of Marshall, it was not the kind that could have pleased either man. After Marshall was reelected to the Virginia legislature in 1795, Jefferson wrote Madison that Marshall’s hypocrisy (“acting under the mask of Republicanism”) and his “lax lounging manners” had made him popular in Richmond. But Jefferson was confident that Marshall could not continue to fool the people once his true politics forced him to “come forth in the plenitude of his English principles.”


Jefferson’s old friend John Adams was his Federalist opponent in the 1796 presidential election. Though the two men were not as close as they had been during their diplomatic days in Europe, they still respected each other. And they agreed on at least one important subject: each despised Hamilton. Hamilton had retired from Washington’s Cabinet in 1795 to return to the private practice of law in New York City but, nonetheless, retained great political influence. Adams represented the moderate Federalists, a fact that thoroughly alienated Hamilton, who wanted the Federalists to act more aggressively in consolidating federal power and openly supporting Great Britain in her war with France. Ironically, Jefferson treated his opponent, Adams, more honorably than did Hamilton. The treasury secretary worked behind the scenes in support of Adams’s running mate, Thomas Pinckney, with the hope that Pinckney might receive more electoral votes than Adams. In contrast, Jefferson let it be known that if, by chance, the election ended in a tie he would defer to Adams in the interest of a harmonious transition of power.


When Adams eked out a victory over Jefferson by three electoral votes, the defeated Republican candidate did not seem distraught or hostile to the new president. Having accumulated the second-highest number of electoral votes, Jefferson became the nation’s vice president and pledged to cooperate with Adams, an attitude that was reciprocated by Adams.* One of President Adams’s first gestures of reconciliation toward Jefferson was to ask the vice president to represent the United States on a diplomatic mission to France. Jefferson declined this appointment on the advice of Madison, who disapproved of such a cozy relationship between rival political leaders.


Undeterred by Jefferson’s rejection, Adams was determined to encourage bipartisanship in his diplomatic approach to the settlement of the nation’s differences with France. The president next proposed a bipartisan three-member commission to negotiate a treaty in Paris. Adams named Charles Cotesworth Pinckney, who was already in Paris, to the commission, as well as Elbridge Gerry, a moderate Federalist from Massachusetts and a close friend of Adams. As the third member of the delegation, the president wanted Madison (who had retired from the House of Representatives) to serve, but he refused. Adams’s replacement for Madison was John Marshall, an appointment that would have momentous historic implications.


Two events in the late spring of 1797 changed the tenor of the political discourse between the controlling Federalists and Jefferson’s Republicans. Adams, in response to what he considered France’s hostile actions toward the U.S., called Congress into special session in May and delivered what Republicans termed a “war message” aimed at France’s ruling Directory. For the first time since Adams’s inauguration, Jefferson openly criticized the president, accusing him of unwarranted partisanship in his foreign policy. During the same month, a letter that Jefferson had written in 1796 to his old friend and Virginia neighbor Philip Mazzei was published. In the letter Jefferson made an apparent reference to Washington as one of the “men who were Samsons in the field and Solomons in the council, but who have had their heads shorn by the harlot England.” The Federalists, Marshall included, never forgave Jefferson for defaming the great Washington.


Battle lines between the Adams administration and Jefferson’s Republicans were now irrevocably drawn. The vice president viewed every Adams initiative with suspicion, particularly in the field of foreign affairs, convinced that the Federalists were intent on a permanent alliance with monarchial Great Britain. At just this time, Marshall and Gerry embarked on their diplomatic mission to Paris. The Richmond lawyer’s leadership role in the negotiation with the French government marked the beginning of a conflict between Marshall and Jefferson that would profoundly affect American politics and constitutional law.





[1]
“Swindling Propositions”



WEEKDAY MORNINGS DURING the month of February 1798, Vice President Thomas Jefferson walked three blocks from his rooms at Francis’s Hotel in Philadelphia to Congress Hall, where he presided at the formal sessions of the Senate. When he had agreed to accept the nation’s second-highest elective office, Jefferson had thought that his duties would be modest and not unpleasant. That expectation had dissolved in the welter of fierce feuding between the ruling Federalists and his Republicans. By the winter of 1798, after nearly a year in office, neither house of Congress was engaged in serious legislative business. Instead, the members were reduced to partisan bickering.


Federalist Congressman Roger Griswold of Connecticut had taunted Matthew Lyon, a Republican from Vermont, that he had used a wooden sword in his military service during the Revolutionary War. Lyon replied by spitting in Griswold’s face. Griswold retaliated on the floor of the House by beating Lyon with a cane. The Federalists in the House then solemnly took up the business of whether to expel “the spitting beast” Lyon from the chamber. The motion fell short of the required two-thirds needed for expulsion.


Jefferson wrote James Madison, who had returned to private life in Virginia, that such a spectacle could only degrade the federal government in the public’s view. He was also infuriated by the Federalists’ attempt to rob the Republicans of a precious vote in the House, where the Federalists held a narrow majority.


One floor above the House chamber, Jefferson presided over the Senate from a high-backed red leather chair behind a mahogany table covered with a silk cloth. He was by now fifty-four years old. The vice president usually appeared calm as he sat expressionless at the front of the room. But that February of 1798, he, like everyone else in the chamber, was anxiously awaiting word from the three American envoys in Paris—Elbridge Gerry, John Marshall, and Charles Cotesworth Pinckney—whom President Adams had appointed eight months earlier to attempt to negotiate a peace settlement with the French government.


No news, Jefferson wrote General Horatio Gates, was good news. As if to reassure himself as well as Gates, Jefferson offered reasons for his optimism: “If the dispositions at Paris threatened war, it is impossible that our envoys should not find some means of putting us on our guard.” Since there had been no such warnings from Paris, Jefferson concluded, “peace, then, must be probable.”


The long war between France and Great Britain continued to pose serious problems for the United States, particularly on the high seas, where both belligerents were freely plundering unarmed American merchant ships. Great Britain could claim that she was acting within the terms of the Jay Treaty of 1794, which did not recognize the principles of neutral commerce and, in general, acquiesced in British maritime rule and practice.


Jefferson had condemned the Jay Treaty, charging that it gave unfair advantage to Great Britain. As the war between the two great powers continued, Jefferson reluctantly conceded in the letter to General Gates that France could pillage American commercial ships with the same abandon permitted Great Britain under Jay’s Treaty: “In fact I apprehend that those two great nations will think it in their interests for us not to be navigators.”


Madison was not sanguine about the prospects for a peace treaty with France, primarily because of the obstacles posed by the Jay Treaty. To the pragmatic Madison, France appeared to have no reason to make peace with the United States except on the same terms that the U.S. had offered Great Britain. Our envoys in Paris could either agree to dissolve the Jay Treaty or permit France to “plunder us as we have stipulated that Great Britain may plunder us.” Neither alternative seemed likely. Madison did not interpret the silence from Paris as a sign of good news.


In early March, Jefferson’s optimism was shattered when reports from the American envoys in Paris were received. President Adams announced that the envoys held out no hope for successful negotiations with the French. He reported, further, that the governing French Directory had issued a decree ordering the seizure of British goods on neutral ships. Ten days later, Adams declared that the U.S. would take aggressive defensive measures, including the creation of a formidable navy and the arming of merchant ships to protect her interests on the high seas.


Jefferson’s response was disbelief and anger. He labeled Adams’s speech “insane” and began to refer to the Federalists as “the war party.” He proposed that Congress adjourn and that the representatives return to their home districts, where, he was confident, they would learn that the American voters did not share the Federalists’ exuberance for military measures. The Republicans demanded that the Adams administration disclose fully the correspondence from the American envoys; Jefferson and Madison believed the president had distorted the communications for his party’s advantage.


The president quickly obliged. When the envoys’ reports were made public, the French were placed in a more negative light than Jefferson could have imagined. John Marshall, who wrote the reports on behalf of the three envoys, told of the delaying tactics of French Foreign Minister Charles-Maurice de Talleyrand-Périgord, who had kept the American envoys waiting for three months and, ultimately, refused to engage in official negotiations. Even more shocking, Marshall reported that three French intermediaries, identified in public accounts as Messrs. X, Y, and Z, had demanded an apology from President Adams for his unfriendly address to Congress the previous spring, a large loan from the U.S. government, and a bribe of £50,000 before any peace settlement could be concluded. The sordid diplomatic episode, labeled the XYZ Affair, infuriated the American public and gave the defiant President Adams a much-needed boost in popularity. It also prompted the High Federalists—the conservative wing of Adams’s party, led by Alexander Hamilton—to demand a declaration of war against France.


The dispatches from the American envoys in Paris placed Jefferson’s Republicans in a political bind. If they defended the French government, they would appear naïve and unpatriotic. If they echoed the Federalists’ outrage, they would hand the Federalists a potent issue for the next presidential election. The Republicans chose a middle ground, expressing indignation at the XYZ Affair but drawing a distinction between the outrageous behavior of Messrs. X, Y, and Z and that of the governing Directory, who, they maintained, was not party to the scandal. Since the ruling Directory was not clearly implicated in the scandal, the Republicans argued, the United States should continue to seek a peace treaty with the French government.


Jefferson made his case to, among others, his son-in-law, John Eppes (Maria’s husband), shortly after the XYZ Affair was made public. Enclosing a copy of the envoys’ reports, Jefferson insisted, “The communications do not offer a single motive . . . for going to war.” He did not deny the scandal, but only that the Directory should be held responsible for the “swindling propositions.”


Jefferson noted that there had been a similar scandal involving the Portuguese minister to France. When the Directory had discovered that “similar propositions were made,” it had immediately imprisoned the swindler. If only President Adams would apologize for the speech that had so offended the French government, Jefferson was convinced that there could be a peaceful settlement of all differences between the two nations, including restitution by France for her “spoliation” of American commerce on the high seas.


A month later, Jefferson again wrote Eppes, noting that additional correspondence from the American envoys had not altered his views except to raise doubts about the objectivity of the envoys, especially Marshall and Pinckney. Although the reports continued to create excitement, particularly in the nation’s coastal trading centers, Jefferson was satisfied that “the country, in general, seems not moved.” Jefferson believed that the majority of voters had already begun to adopt his view that the whole affair was a sensational tempest that would soon pass. He pointed to recent state elections in New York, in which the Republicans had done well, to show “the small effect these communications had on the people who were called to the elections fresh from reading them.”


In that same letter, Jefferson’s optimism about the eventual outcome of the XYZ Affair was tempered by his general sense of malaise and fervent wish for a quick congressional adjournment. “I was never more homesick or heart sick,” he wrote. “The life of this place is peculiarly hateful to me, and nothing but a sense of duty and respect for the public could keep me here a moment.”


In early June, Jefferson was still waiting for adjournment so that he could return to his family and his beloved Monticello. But the political fires ignited by the XYZ Affair continued to burn, and adjournment was not in sight. Like other members of the national government, he listened anxiously for further news from France. He learned that Marshall and Pinckney had left Paris, and that only Gerry remained in the French capital. More important, he wrote his daughter Maria, “They have no idea of war between the two countries, and, much less, that we have authorized the commencement of it.”


Jefferson also heard a rumor that there was a split in opinion among the envoys. “It is even whispered that Gerry is in opposition to his colleagues,” Jefferson wrote his college chum John Page. “This may produce accommodation with the Directory. At any rate it gives a chance that we will have the facts and opinions on both sides.”


The rumor that there was a significant difference of opinion about French intentions between Elbridge Gerry and the other two American envoys proved to be accurate. Gerry accepted the good intentions of the French government and remained hopeful that an honorable peace settlement could be negotiated. His position, of course, was compatible with Jefferson’s and that of the Republican party (even though Gerry was a moderate Federalist). Not surprisingly, Jefferson and the Republican press were soon supporting Gerry.


Jefferson’s position placed him directly at odds with John Marshall. Their disagreement over French intentions and the consequences of the XYZ Affair deepened a mutual distrust that had been building for several years.


After his delegation’s failure to negotiate a peace treaty with France, John Marshall left Paris on April 15, 1798, for Bordeaux and passage on the Alexander Hamilton to return to the United States. With his fellow envoys, Gerry and Pinckney, Marshall had endured eight months of delay, frustration, and insult in his dealings with the French government. He could, therefore, view the minor inconveniences of a six-day carriage ride to Bordeaux with characteristic good humor. “The journey was in nothing remarkable,” Marshall wrote Pinckney, “since, as usual, two wheels broke down on the road.” Alluding to his letters to the Adams administration cataloguing the perfidious behavior of the French toward the American delegation, he added wryly, “I do not, however, think this must of necessity be communicated to the Secretary of State, and, consequently, my broken wheels will be saved the circuit of the United States.”


The mission to Paris had been a diplomatic fiasco for the United States, but for Marshall the experience proved beneficial. After his letters were made public, his political stature in the Federalist party was greatly enhanced. Perhaps more important to Marshall, the mission produced a financial windfall that allowed him to make the substantial payments necessary for his purchase of more than 160,000 acres of prime Virginia land that had been the estate of Lord Fairfax. He was paid the astonishing sum of $19,963 for his service as an envoy to France (compared with the $5,000 annual salary of Vice President Jefferson). Marshall was reported to have considered the diplomatic appointment “the greatest God-send that could ever have befallen a man.”


Fifty-three days after leaving Bordeaux, Marshall’s ship docked in New York Harbor. As the first of the three American envoys to return to the United States, he was welcomed as a national hero. The Federalist newspaper the New York Commercial Advertiser published a special edition announcing the arrival of “the Hon. J. MARSHALL, one of our envoys Extraordinary to the French Republic.” The newspaper noted that Marshall and Pinckney had received their passports on April 14, “which, though not a formal dismissal, was, nevertheless, considered tantamount to the same.” The Commercial Advertiser did not disguise its disdain for Gerry, who, at Talleyrand’s written request, had remained in Paris to continue negotiations. The implication of Talleyrand’s invitation was that Gerry was the only envoy who could be impartial. “This infamous insinuation ought to have aroused the immediate indignation of Mr. Gerry,” complained the Commercial Advertiser, “and we believe he will acquire few laurels by yielding to a proposition calculated and doubtless intended not only to insult his two colleagues, but to add fresh indignities to our government.”


Marshall chose to forgo a gala New York reception in his honor to report immediately to President Adams in Philadelphia. But Federalist leaders refused to allow their returning hero to slip into the capital unnoticed. They prepared a celebration that exceeded anything Americans had witnessed since the first presidential inauguration of George Washington in 1789.


At Frankfort, Pennsylvania, six miles north of the nation’s capital, Marshall’s carriage was met by an official delegation led by Hamilton’s High Federalist ally Secretary of State Timothy Pickering, an array of dignitaries, and three corps of armed cavalry in full-dress military uniform. When the entourage arrived in Philadelphia on an oppressively hot day, June 18, huge crowds lined the city’s streets and peered from windows and the tops of buildings along the parade route. Cannons fired their welcome, and church bells rang out late into the night.


Behind the giddy swirl of celebration, there was intense jockeying for political advantage between the conservative and moderate Federalist factions, as the leader of the rival Republicans, Thomas Jefferson, looked on warily. The High Federalists hoped to enlist Marshall for their cause: a full-fledged declaration of war on France. But President Adams and other more moderate Federalists vacillated between peace and war and did not, in any case, wish Marshall to limit their options. Marshall himself signaled both privately and publicly that he was no war hawk, though he was disgusted with representatives of the French government whom he had encountered in Paris. He indicated to Edward Livingston, a Republican member of the House of Representatives from New York who accompanied him on the carriage ride from New York to Philadelphia, that he did not share the High Federalists’ enthusiasm for war with France.


That carriage conversation was related by Livingston to Jefferson, who greeted the news with relief, tinged with edgy distrust of all Federalists. Commenting on Marshall’s arrival in New York and conversations he presumed him to have had with Alexander Hamilton, Jefferson wrote Madison: “No doubt he [Marshall] there received more than hints from Hamilton as to the tone required to be assumed. Yet I apprehend he is not hot enough for his friends. Livingston came with him from New York. M. [Marshall] told him they had no idea in France of a war with us.”


Jefferson was relieved that his worst fear—that Marshall would openly join the High Federalists’ demand for war with France—had not come to pass. But he viewed the festivities in Marshall’s honor as little more than the High Federalists’ extravagant attempt to continue to woo Marshall. Jefferson reported to Madison that the High Federalists were spreading rumors of Marshall’s approval of their position. “Since his [Marshall’s] arrival,” Jefferson wrote, “I can hear of nothing directly from him, while they are disseminating through the town things, as from him, diametrically opposite to what he said to Livingston.”


To Jefferson, the future of his party and of the republic itself might well hinge on whether the U.S. stayed out of war with France. His sympathy for revolutionary France and his antipathy for monarchial Great Britain were well known. He had opposed the Jay Treaty, which tilted U.S. foreign policy toward Great Britain, and continued to believe, even after the XYZ Affair, that peace with France was both possible and desirable. The American delegation in Paris had not tried hard enough to consummate a peace treaty, he suspected, and he still held out hope that Gerry could succeed where Marshall and Pinckney had failed. He was not prepared to accept Marshall’s version of events that put representatives of the French government in the unflattering roles of bullies and extortionists. He later referred scathingly to Marshall’s role in the XYZ Affair: “You know what a wicked use has been made of the French negotiation,” Jefferson wrote Edmund Pendleton, “and particularly the X.Y.Z. dish cooked up by Marshall, where the swindlers are made to appear as the French government.”


Philadelphia’s partisan Republican newspaper, the Aurora, echoed Jefferson’s suspicions of Marshall and the Federalists. “What an occasion for rejoicing!” the Aurora sardonically observed. “Mr. Marshall was sent to France for the ostensible purpose, at least, of effecting an amicable accommodation of differences. He returns without having accomplished that object, and on his return the tories [Federalists] rejoice.” The Aurora applauded the continued efforts of “the patriotic Gerry” but held out little hope for his success as long as the policies of the Adams administration persisted.


Jefferson had planned to leave Philadelphia for Virginia before Marshall’s arrival, but had postponed his journey so that he might receive a firsthand report from the returning envoy. He twice called on Marshall at his hotel, only to be told that Marshall was out. Jefferson then wrote him a note of regret: “Th: Jefferson presents his compliments to General Marshall. He had the honor of calling at his lodgings twice this morning, but was so un-lucky as to find that he was out on both occasions.”* In Jefferson’s original note to Marshall, he had written that he was “so lucky as to find him out,” but corrected it by inserting “un-” in the final version.


Years later, Marshall is reported to have said that Jefferson’s telling slip in his original note was the rare occasion in which Jefferson came close to speaking the truth. Marshall returned Jefferson’s polite note with one of his own: “J. Marshall begs leave to accompany his respectful compliments to Mr. Jefferson with assurances of the regret he feels at being absent when Mr. Jefferson did him the honor to call on him.”


During a six-day stay in Philadelphia, Marshall met with President Adams and Secretary of State Pickering to discuss his Paris mission and future U.S. policy toward France. Although Marshall left no written record of his conversations with Adams and Pickering, his views were laid out in a letter to Pickering shortly after he returned to Virginia later that summer. He wrote that he worried that Elbridge Gerry would be manipulated by French representatives who would hint at the possibility of peace, “not with real pacific views, but for the purpose of dividing the people of this country and separating them from their government. I shall therefore continue to feel considerable anxieties on this subject until I hear of his [Gerry’s] arrival and that he has brought with him either real peace, which I am sure is impossible, or no seductive intimations. The people of this country generally, so far as I can judge in the very short time I have been here, are pretty right as it respects France. Few are desperate enough to defend her conduct or to censure that of our government with respect to her.”


Marshall dismissed as inconsequential, and wrong, the opinions of “some leading characters” who had faulted the American envoys for failing to succumb to France’s demands, and others who continued to believe that Gerry, negotiating alone with the French government, held out the best hope for a fair, peaceful settlement, a position taken by Jefferson as well as the Republican press.


After meeting with the president and secretary of state, Marshall received various delegations of well-wishers. Members of the grand jury of Gloucester County, New Jersey, came to Marshall’s hotel to congratulate him for being “unawed by power and uncorrupted by seduction” and praised him for his refusal to “surrender to vindictive and profligate men.” Representatives of Gloucester’s militia acknowledged Marshall’s valiant service to his country and pledged “to enforce by the sword” American rights that “the milder means of negotiation have failed to secure.”


Marshall responded to the accolades with stilted modesty, gratified that his service “receives your matured approbation.” He also delivered a subtle message of support for the Adams administration and the moderates in his party, telling the Gloucester militia that the nation’s true interests “require at all times that all honorable means of avoiding war should be essayed before the sword be appealed to.”


On Saturday evening, June 24, the day before his departure for Winchester, Virginia, and reunion with his ailing wife, Polly, Marshall was fêted at an elaborate banquet at Oeller’s Hotel attended by 120 Federalist luminaries, including members of the Adams Cabinet, leaders of Congress, and justices of the Supreme Court. As the wine flowed, guests offered no fewer than sixteen toasts, ranging from tributes to General George Washington and President Adams to the American eagle and, naturally, to Marshall himself. By far the most memorable toast was given by Congressman Robert Goodloe Harper of South Carolina, a High Federalist and bitter enemy of Jefferson, who issued a defiant challenge to France: “Millions for defense but not a cent for tribute.”


President Adams did not need to be reminded of the bellicose mood of Harper and other Federalist leaders. That same week, in a message to Congress, he had warned France that the U.S. would not tolerate further humiliation in her diplomatic relations. “The negotiations [with France] may be considered at an end,” he said. “I will never send another minister to France without assurances that he will be received, respected, and honored as the representative of a great, free, powerful, and independent nation.”





[2]
“The Reign of Witches”



THE POLITICAL FRENZY created by the XYZ Affair provided a needed lift to Adams’s standing inside his party as well as among the general electorate. Almost immediately upon entering office in March 1797, Adams had been faced with a bitter split between moderate and conservative Federalists. Hamilton and other High Federalists, such as Secretary of State Timothy Pickering, had begun to plot behind Adams’s back, attempting to push the party toward a more radically conservative domestic and foreign policy. At the same time, Adams felt pressure from the increasingly powerful Republicans led by Jefferson.


Adams had narrowly won the presidency, but the man who placed second, Jefferson, was not unduly disturbed by his defeat. The only reason he had wanted the presidency in 1796, Jefferson told Madison, was “to put our vessel on her republican tack before she should be thrown too much to leeward of her true principles.” He was so pessimistic about any president’s ability to steer a safe and successful course in foreign affairs that he concluded, “This is certainly no time to covet the helm.”


In addition to the difficulties that Adams would face in the realm of foreign affairs, it could not have escaped Jefferson that any president succeeding Washington would suffer by comparison. In contrast to the tall, regal Washington, the short, stout Adams was the butt of an unending flow of unflattering speculations and jokes by his detractors. It was reported, for example, that he favored monarchy and preferred the title of “His Highness, the President of the United States and Protector of the Rights of the Same.” Benjamin Franklin Bache, the editor of the Republican Aurora (and Benjamin Franklin’s grandson), conferred on the president the title of “His Rotundity.”


Once Marshall’s dispatches from Paris had stirred Americans’ patriotism, Adams suddenly became the defender of the nation’s honor, the resolute commander-in-chief. The president embraced his new role with enthusiasm, delivering bombastic speeches (most often in response to pledges of allegiance by volunteer militia groups) that preached vigilance in the face of a menacing foreign enemy. He dressed in full military regalia to receive twelve hundred young men who had paraded to martial music along Philadelphia’s Market Street to offer their lives for their country in the anticipated war with France. And he solemnly proclaimed a national day of prayer and fasting to ask the Almighty’s guidance at that moment when the nation was imperiled by the belligerent actions and unreasonable demands of a foreign power.


The result of Adams’s speeches and activities, at least from his perspective, were gratifying. “We are wonderfully popular,” the President’s wife, Abigail, exclaimed, “except with Bache & Co. who in his paper calls the President old, querulous, bald, blind, crippled, toothless Adams.”


Jefferson, who was a friend and supporter of Bache, did not indulge in such personal attacks, but his appraisal of the president’s performance was no more flattering. He believed that Adams was participating in a dangerous game in boosting his popularity on a contrived crisis of the Federalists’ own making. In time, Jefferson thought, Adams and the Federalists would take advantage of the spreading martial spirit to punish and silence the political opposition. Adams did nothing to assuage Jefferson’s fears when he publicly condemned “a spirit of party which scruples not to go all lengths of profligacy, falsehood, and malignity in defaming our government.” It did not take long for Jefferson’s prophecy to become law.


In fact, four laws that focused on patriotism, and the stifling of political dissent, were passed by the Federalist majority in Congress in the summer of 1798. The first, the Naturalization Act, raised from five to fourteen years the period of residence required for citizenship; the fact that the majority of new citizens, primarily immigrants from France and Ireland, were joining Jefferson’s party was not lost on the Federalists. Then the Alien Enemies Act gave the president the authority to confine or deport aliens of an enemy country during a state of war. (This legislation, alone among the four measures, received support from many Republicans as well as Federalists.) The third piece of legislation, the Alien Act, like the Naturalization Act, was the product of raw political partisanship: it authorized the president to deport summarily any aliens—of whatever country—that he deemed dangerous “to the peace and safety” of the United States. Such aliens, moreover, would be denied a jury trial, and the president would not have to explain or justify his decision. Jefferson considered the Alien Act “worthy of the eighth or ninth century.”


The fourth, the most controversial, was the Sedition Act, which provided for a fine of up to $2,000 and a sentence of up to two years in prison for “false, scandalous and malicious” accusations against the president, the Congress, or the government (the vice president was excepted from the act’s protection). Early in June, before the final draft had taken form, Jefferson wrote Madison: “They have brought into the lower house a sedition bill which, among other enormities, undertakes to make printing certain matters criminal, though one of the amendments to the Constitution has so expressly taken . . . printing presses . . . out of their coercion. Indeed, this bill and the alien bill both are so palpably in the teeth of the Constitution as to show they mean to pay no respect to it.”


The Federalists’ leader in the House, Robert Goodloe Harper, made no secret of the purpose of the Sedition Act: to protect the country from the enemy within, namely the Republican party. The law would prevent the United States from “being driven into a war with a nation which openly boasts of its party among us,” Harper claimed. Without offering proof, Harper announced from the House floor that France was “not without a party in this country, engaged in a most criminal correspondence with her agents, devoted to her service, and aiding... the efforts of her ‘diplomatic skill.’” The Sedition Act, Harper said, was a necessary response to the treacherous tendencies of the French faction in the country—Jefferson’s Republicans.


After the Senate passed the Sedition Act on July 4, 1798, Federalist leaders toasted Adams (who signed the bill into law ten days later): “May he, like Samson, slay thousands of Frenchmen with the jawbone of Jefferson.”


Federalists defended the legislation as more liberal than the prevailing common law of seditious libel—under which the Aurora’s editor, Benjamin Bache, had been arrested less than three weeks before passage of the Sedition Act. Why, asked Republicans, if the courts already had the authority to punish sedition, was a statute needed? Unlike common-law sedition, the Federalists pointed out, the Sedition Act required proof of “malice and intent,” making truth a defense.


But no one was fooled, least of all the Republicans. In their view, the Sedition Act was designed as a weapon of repression to be wielded by partisan Federalist prosecutors and judges against the party’s political opponents. In fact, the procedural safeguards against repression would be largely ignored by the federal judges, exclusively Federalists, who were charged with interpreting the law. Under the Sedition Act, twenty-five persons were arrested, fourteen indicted, and ten tried and convicted, all of them supporters of the Republicans and critics of the governing Federalists.


Even before the Sedition Act was passed, Jefferson had challenged the unbridled power of the Federalist-dominated executive and judicial branches to punish political opponents for seditious libel. In his native Virginia a year earlier, a grand jury of the federal circuit court at Richmond brought in a presentment against Congressman Samuel J. Cabell, the representative of Jefferson’s own district, condemning him for the spreading of “unfounded calumnies against the happy government of the United States . . . [in order] to separate the people there-from, and to increase or produce a foreign influence ruinous to the peace, happiness, and independence of the United States.”


Jefferson charged that the grand jury, with the notable assistance of a biased instruction from the presiding Federalist judge, Associate Justice James Iredell of the U.S. Supreme Court, had transformed the proceeding “from a legal to a political engine.” He was so outraged by Iredell’s conduct that he drafted a petition to the Virginia General Assembly that asserted not only the right of an elected representative to communicate freely with his constituents, but also the right of a state to interpose its authority against that of the federal judiciary as a necessary safeguard of the freedom of expression. Jefferson’s theory—that a state had the right to interject itself between individual citizens and the federal government—would become a cornerstone of the constitutional philosophy that would be formalized in the original draft of his Kentucky Resolutions shortly after the Adams administration began, in the fall of 1798, to enforce the Sedition Act.


Before passage of the Sedition Act, the Cabell case was an isolated incident of a Federalist judge actively participating in the federal government’s suppression of political dissent. Once the Sedition Act was passed, however, Federalist judges at the highest level—members of the Supreme Court of the United States on circuit duty, like Justice Iredell—became actively engaged in the official process of stifling criticism of the Adams administration. Their blatantly partisan actions in pursuit of convictions under the Sedition Act reinforced Jefferson’s profound distrust of the federal judiciary, a distrust that would develop into outright hostility after he was elected president. Then, confronted with a Federalist-dominated federal judiciary led by a brilliant new chief justice, John Marshall, Jefferson would again insist that states, under the Tenth Amendment of the U.S. Constitution,* possessed independent constitutional authority and were not bound by what he considered overreaching constitutional interpretations by the federal judiciary.


In one of the earliest prosecutions under the Sedition Act, Associate Justice of the U.S. Supreme Court William Paterson, serving as federal circuit-court judge in Rutland, Vermont, presided at the trial of Republican Congressman Matthew Lyon of Vermont, who was accused of various calumnies aimed at members of the Federalist opposition. Congressman Lyon, who earlier that year had been involved in the infamous spitting-and-caning incident with Federalist Congressman Roger Griswold, was an immigrant who had arrived in America as an indentured servant and rose to prominence and wealth as a businessman in Vermont. He himself had been the subject of particularly vicious attacks by Federalists, for both his rough manners and his out-spoken Republican views.


After the XYZ dispatches were made public, Lyon was singled out by Federalists as a “wild Irishman” with traitorous sympathies for France. The specific charges against Lyon under the Sedition Act centered on his published responses to his Federalist critics. In his spirited rejoinders, Lyon not only defended his Republican politics, but also attacked prominent Federalists, including the president of the United States, who he charged were consumed with their own importance and power.


When a grand jury was convened in October 1798 to consider the charges of sedition against Lyon, Justice Paterson discussed the yet-untried Sedition Act with the jurors and recommended that careful attention be paid “to the seditious attempts of disaffected persons to disturb the government.” The grand jury agreed with the views that “the honorable judge has so powerfully expressed, that licentiousness more endangers the liberties and independence of a free government than hosts of invading foes.” Lyon was indicted, and at his trial, Justice Paterson prepared to give his charge to the jury without even hearing Lyon’s defense. Before he could do so, Lyon interrupted to request permission to address the jury on his own behalf (his lawyers did not arrive in time for the trial). Lyon asserted that the jury had no jurisdiction because the Sedition Act was unconstitutional, that some of the charges against him were for writings made before the Sedition Act was passed, and that, finally, what he said was true.


In his charge to the jury, Justice Paterson first dismissed the claim that the act was unconstitutional; the legislation was valid until a competent tribunal declared it null and void. Whether Lyon was guilty under the law, Paterson advised the jurors, depended on their answers to two questions. First, had Lyon published the writings listed in the indictment? Lyon admitted that he had. All that remained to render a guilty verdict, the judge instructed, was to ask if Congressman Lyon’s writings were done with seditious or “bad intent.” In his instruction to the jury, Justice Paterson did not mention the value of political opposition in a constitutional democracy, or that truth was a defense under the Sedition Act, or that acquittal was a possible outcome. The jury returned a guilty verdict in an hour. Justice Paterson then fined Lyon $1,000 and sentenced him to four months in jail, where he campaigned successfully for another term in Congress.


Shortly after Congressman Lyon’s conviction, the Federalists began prosecution under the Sedition Act of the editor of the leading Republican journal in New England, Boston’s Independent Chronicle, with a circulation second only to Philadelphia’s Aurora. The Chronicle, like the Aurora, had maintained a steady drumbeat of criticism of the Adams administration, which reached a crescendo after passage of the Alien and Sedition Acts. The Chronicle’s editor, Thomas Adams, attacked the Sedition Act as the enemy of constitutional freedom and alerted his readers of the Federalists’ attempt to “screen from scrutiny the conduct of your own government and to silence by an argument of force the remonstrances of reason.”


On October 23, 1798, Thomas Adams was brought before the federal circuit court in Boston, presided over jointly by U.S. Supreme Court Justice Paterson and U.S. District Judge John Lowell, where he was indicted on charges of “sundry libelous and seditious publications . . . tending to defame the government of the United States.” Seriously ill, Adams was not brought to trial, and died soon thereafter.


Justice Paterson’s colleague Supreme Court Justice Samuel Chase was even more deeply involved in prosecutions under the Sedition Act. In one instance, Chase not only charged the grand jury to bring an indictment against a Republican journalist and pamphleteer named James T. Callender, but he furnished it with a copy of the writing in which the offensive passages had been marked. Shortly after presiding at the Callender trial, Chase held court in New Castle, Delaware, where he detained the grand jury an extra day in his attempt to secure an indictment against a “seditious printer” in Wilmington. And it was Justice Chase who condemned David Brown, an itinerant, poorly educated critic of Federalist policy, for “sowing sedition in the interior country” of Massachusetts. In Brown’s case, Chase meted out the most severe punishment imposed under the Sedition Act—eighteen months in prison and a fine of $480—for the defendant’s “vicious industry” in circulating “his disorganizing doctrines and impudent falsehoods.”


Justice Chase’s prominent role in Sedition Act prosecutions would be publicly investigated during the first term of the Jefferson administration. The result of the investigation would be the only impeachment of a Supreme Court justice in the Court’s history.


One prominent Federalist, John Marshall, questioned the wisdom of the Sedition Act. Marshall wrote a letter to Secretary of State Pickering less than a month after passage of the law, reporting the widespread criticism in Virginia of both the Alien and the Sedition Acts. The Sedition Act especially, Marshall wrote, was “viewed by a great many well meaning men as unwarranted by the Constitution.” Marshall added, “I am entirely persuaded that with many the hate of the government of our country is implacable, and that if these bills did not exist, the same clamor would be made by them on some other account, but there are also many who are guided by very different motives and who, though less noisy in their complaints, are seriously uneasy on this subject.”


Much has been made of Marshall’s concern about the Sedition Act. It has been suggested by historians and Marshall’s biographers alike that he had revealed his libertarian principles (Marshall had been on the committee at the Virginia convention that had initially drafted the First Amendment). But Marshall’s words to Pickering hardly represented a thundering endorsement of freedom of the press—nor did they contain even a suggestion that criticism of the Adams administration might be a healthy development in a constitutional democracy. Marshall appeared to be saying only that the Federalists were suffering unnecessary political damage as a result of the Sedition Act, and that even men of good will and objectivity questioned the constitutionality of the measure. Marshall, a lawyer who had argued constitutional issues before the Supreme Court, did not include himself among those who challenged the Sedition Act as a violation of the First Amendment.


Perhaps Marshall did not want to offend Secretary of State Pickering, who zealously advocated prosecutions under the Sedition Act of Federalist critics. Certainly he was candid about other issues in his letter. He told Pickering that he continued to fear that Gerry would be duped by Talleyrand and other members of the French government into thinking that a peace treaty with France on honorable terms was still achievable. (For his part, Pickering was so disgusted with Gerry’s apparent sympathies for the French government that he had called for his impeachment.) Marshall also pleaded with Pickering to send the money the government owed him for his service in Paris. Unless he received the payments, Marshall wrote Pickering, he would have to sell some of his property holdings or delay making interest payments on the lands that he had purchased shortly before going to Paris.


Two months after writing that letter to Pickering, Marshall publicly questioned the wisdom—but not the constitutionality—of the Sedition Act. His public pronouncement drew angry criticism from some of the most partisan High Federalists in New England, but by then Marshall was fighting for a seat in Congress held by an incumbent Republican in a state where criticism of the Sedition Act was widespread and politically advantageous. Nonetheless, compared with the stunning silence of virtually every other prominent Federalist, Marshall’s concern about the Sedition Act is noteworthy.


By the late summer of 1798, Jefferson was at Monticello attending to long-neglected affairs of his estate, including supervision of his nail business and the construction of a new roof for his house. Though he was disappointed that his younger daughter, Maria, could not make a visit, he was pleased to welcome his older daughter, Martha, and her children (Martha had married Thomas Mann Randolph).


Far from the fractious political atmosphere of Philadelphia, Jefferson prepared a Republican response to the Alien and Sedition Acts. The laws, he believed, posed a basic threat to the republican form of government and, more immediately, to the existence of the Republican party. He considered the laws an integral part of the Federalists’ plan to consolidate the power of the executive and judicial branches of the federal government, inevitably weakening Congress and the state governments, which he believed were most responsive to the will of the people.*


He also believed that the laws threatened the civil liberties guaranteed in the Bill of Rights for which both Jefferson and Madison had fought. If the Federalists succeeded in stifling dissent, then the First Amendment’s protection of expression was worthless. The enforcement of the Sedition Act, in particular, posed the gravest danger to the free flow of ideas in America’s struggling constitutional democracy. As Jefferson later wrote a William and Mary College student: “To preserve the human mind . . . and freedom of the press, every spirit should be ready to devote itself to martyrdom; for as long as we may think as we will, and speak as we think, the condition of man will proceed in improvement.”


In his private correspondence, Jefferson revealed the passion and idealism of a purist who would selflessly defend his political principles without compromise. But as the leader of the Republicans—and his party’s almost certain candidate for president in the election of 1800—he was also thinking in strategic terms. If the Federalists’ Sedition Act prosecutions of Republican critics of the Adams administration proceeded unchallenged, no effective Republican campaign could be mounted to defeat Adams in 1800. The law, therefore, must be openly attacked.


In considering the mode of attack, Jefferson faced a difficult, and dangerous, dilemma. If the vice president of the United States publicly condemned the legislation as unconstitutional, the Federalists might well train their prosecutorial sights on him. Federalist prosecutors could argue that a vice president who attacked duly enacted legislation as unconstitutional was guilty of malicious and false accusations against the government—which were prohibited by the Sedition Act. But the threat of prosecution, not to mention the vice president’s possible impeachment, was not necessarily the worst outcome. For Jefferson and other Republican leaders to do nothing and allow the Federalists to wreak political havoc with the Sedition Act would mean the party’s certain defeat in 1800—and its possible extinction.


With his ally Madison, Jefferson developed a Republican strategy. As a rule, the two men wrote each other several times a month when both were in Virginia, as they were in the late summer and autumn of 1798. Between July 21 and October 26, however, not a single letter was exchanged between them, possibly reflecting their growing suspicion that the privacy of their letters was not protected by federal postal officials. It was during this time that Jefferson drafted resolutions boldly claiming the constitutional authority of the individual states to declare the Alien and Sedition Acts not only unconstitutional but null and void.*


In his original draft of what became the Kentucky Resolutions, Jefferson began with the unexceptional proposition that the states in the union were not obligated to give blind obeisance to the federal government. He followed that initial statement with the critical constitutional premise that the union was a compact among the individual states. Under that compact, the federal government was assigned certain explicit powers; all other governmental authority necessarily remained with the states. Because the Constitution was derived from the compact among the states, Jefferson concluded that each state retained the right to judge for itself whether an act of Congress was unconstitutional. When an act of Congress was unconstitutional, as Jefferson believed the Alien and Sedition Acts were, redress was left to the states.


The states, through their elected representatives in Congress, could, of course, fight for the repeal of unconstitutional legislation. But, as Jefferson well knew, repeal of the Alien and Sedition Acts was unlikely in the Federalist-controlled Congress. As an alternative to congressional repeal, Jefferson claimed that the individual states could declare the Alien and Sedition Acts unconstitutional—and null and void. Jefferson wrote that, “where powers are assumed which have not been delegated, a nullification of the act is the rightful remedy; . . . every state has a natural right in cases not within the compact . . . to nullify of their own authority all assumptions of powers by others within their limits.” Although his resolutions were drafted for a single state legislature, Jefferson invited other states to “concur in declaring these acts void and of no force” and to prohibit the application of any other legislation “not plainly and intentionally authorized by the Constitution” within their respective states.


Jefferson gave the draft to his neighbor and confidant, Wilson Cary Nicholas, who passed it on to John Breckinridge, a Kentucky legislator and loyal Republican. Both men were sworn to strict secrecy in protecting the identity of the author of the resolutions. Breckinridge introduced the resolutions in his state assembly without disclosing that Jefferson was the author. By the time the Kentucky legislature passed the resolutions in revised form on November 10, Jefferson’s most controversial proposal—that Kentucky act upon the declaration that the alien and sedition laws were null and void—was eliminated. Significantly, the Kentucky legislature’s relatively moderate remedy was to work with other state assemblies for the repeal of the Alien and Sedition Acts.


Madison’s companion resolutions passed by the Virginia legislature in December did not contain Jefferson’s provisions justifying a declaration by the state that the federal legislation was null and void. Madison, in fact, disagreed with Jefferson on that critical point, as well as the exact nature of the constitutional compact. He conceded that states joined together to form the union, but he was not convinced, as Jefferson was, that the Constitution allowed a state to declare an act of Congress null and void. He was not even certain that a state was the ultimate judge of the constitutionality of a congressional act, nor did he demand that the states redress what he considered an unconstitutional act. Madison’s Virginia Resolutions called for congressional repeal of the Alien and Sedition Acts.


In preparing the Republican response to the Alien and Sedition Acts, Jefferson had, characteristically, worked simultaneously on two distinct levels: the philosophical and the pragmatic. At the theoretical level, Jefferson could proclaim the most radical constitutional position, as he did in his original resolutions. Taken literally, such a states’-rights position justified the most extreme political measures, even secession. But Jefferson strongly opposed any secessionist movement, calming distraught colleagues such as another states’-rights advocate, Virginia’s John Taylor, who had raised the possibility of Virginia’s and North Carolina’s withdrawing from the union in 1798.


Admitting that the crisis was serious, Jefferson nonetheless told Taylor, “In every free and deliberating society, there must, from the nature of man, be opposite parties and violent dissensions and discords; and one of these, for the most part, must prevail over the other for a longer or shorter time. Perhaps this party division is necessary to induce each to watch and relate to the people the proceedings of the others.” Jefferson concluded his letter to Taylor optimistically: “A little patience, and we shall see the reign of witches pass over, their spells dissolved, and the people recovering their true sight, restoring their government to its true principles.”*


Jefferson’s resolutions also gave credence to a constitutional claim, highly controversial in 1798 and two centuries later, that the states, through their legislatures, possessed a sovereignty under the Constitution comparable in scope and authority to that of the federal government.


Despite his pronouncements in 1798, Jefferson was rarely consumed with abstract constitutional theory. Besides fulfilling the role of his party’s ideologue, Jefferson also skillfully served the Republicans at the practical level as partisan political leader. Otherwise, he could not have worked so effectively with the more pragmatic Madison to forge a realistic strategy for his party. Indeed, Jefferson revealed this more pragmatic side shortly after he had drafted his resolutions in the fall of 1798 and sent a copy to Madison. “I think we should distinctly affirm all the important principles they contain,” he wrote Madison, who was then preparing the Virginia Resolutions, “so as to hold to that ground in future, and leave the matter in such a train as that we may not be committed absolutely to push the matter to extremities, and yet be free to push as far as events will render prudent.”


If Jefferson had operated on a purely philosophical level, he undoubtedly would have been deeply disappointed in the ultimate resolutions passed by the Kentucky and Virginia legislatures. His most radical idea for correcting the abuses of the Alien and Sedition Acts—state nullification—had been omitted by Madison in his Virginia Resolutions and diluted in the resolutions passed by the Kentucky legislature. There is good reason to believe, however, that Jefferson was not entirely unhappy with the legislation. The resolutions satisfied his most immediate political goal—to create the focus for an official protest movement against the Alien and Sedition Acts.


Had Jefferson’s original demand for state nullification of an unconstitutional act of Congress been enacted into law by the Kentucky legislature, it would have offered the Republicans a dramatic document to rally political support. But it also would have carried considerable risk, by giving credence to the Federalists’ charge that the Republicans were attempting to break up the union. Madison’s more moderate approach proved to be an effective political strategy. Madison called for repeal of the hated legislation and, simultaneously, pilloried the Federalists for their sustained threats to democracy.


As it turned out, no other state followed the lead of Kentucky and Virginia in calling for the repeal of the alien and sedition laws. Still, Jefferson and Madison had effectively transformed their private repugnance over the laws into official denunciations by the legislatures of two powerful states. For the Republicans, the Kentucky and Virginia Resolutions had the additional desirable effect of frightening the Federalists in power and, at the same time, establishing what would become a winning issue in the presidential election campaign of 1800.





[3]
A Sense of Duty



JOHN MARSHALL ROSE early in his Philadelphia hotel room on June 25, 1798, the morning after the Federalists’ lavish banquet in his honor. He had made arrangements to travel by public coach for most of his journey to northern Virginia, where he was to be reunited with his wife, Polly, who had been staying with relatives since the birth of their seven-month-old son, John. Her husband’s absence had been painfully difficult for Polly, who had strongly opposed his Paris mission. During the time that he was in Paris, Marshall regularly wrote Polly affectionate letters; she did not write a single letter in return. In fact, she had become physically weak and increasingly reclusive, suffering from a deep depression that would plague her for the rest of her life.


When Marshall arrived to board the public coach for his return to Virginia, he realized that there were no vacant seats inside the carriage. Unfazed, the nation’s reigning hero promptly climbed on top of the coach, next to the driver, to begin the three-day ride.


If Marshall was satisfied to return to Virginia without privilege or fanfare, the citizens of Pennsylvania, Maryland, and Virginia who enthusiastically greeted him along his route were decidedly of a different opinion. From the moment the coach left Philadelphia, accompanied by a detachment of cavalry, until he reached his final destination of Richmond, Marshall was proudly welcomed and celebrated. Uniformed local cavalry units escorted Marshall’s coach into the towns of York and Lancaster, Pennsylvania, and Frederick, Maryland. He received military salutes, church bells of welcome, and banquet toasts of appreciation throughout the journey.


Marshall mounted a horse in Frederick for the last leg of his trip to Winchester. There he found Polly in bed and under a physician’s care. Her condition improved slightly during the five weeks Marshall stayed with her. But Marshall continued to worry about Polly, and on August 18, soon after he had left her to return to their home in Richmond, he wrote her a letter of concern and encouragement:


“I have been a little indisposed by the hot and disagreeable ride but am now perfectly well and, if I could only learn that you were entirely restored, I should be happy,” Marshall wrote. He reported that their three-year-old daughter, Mary, “is the most coquettish little prude and the most prudish little coquet I ever saw. I wish she was with you, as I think she would entertain you more than all the rest of your children put together.” He concluded: “I hear nothing from you, my dearest Polly, but I will cherish the hope that you are getting better and will indulge myself with expecting the happiness of seeing you in October quite yourself. Remember, my love, to give me this pleasure, you have only to take the cold bath, to use a great deal of exercise, to sleep tranquilly, and to stay in cheerful company.”


In his letter Marshall did not tell Polly about the extraordinary welcome he had received upon reaching the outskirts of Richmond on August 8. Met by the Richmond Troop of Horse, the Light Infantry Blues, Virginia’s Governor James Wood, as well as other high state officials and Revolutionary War veterans, Marshall entered the city to the accompaniment of an eleven-gun salute (appropriate for his rank of brigadier general) by the Richmond artillery company. That evening, two hundred guests attended a banquet in his honor.


In his responses to the accolades, Marshall defended his Paris mission. He described France as “a haughty and victorious government, holding in perfect contempt the rights of others,” and insisted that to have accepted peace on France’s terms would have resulted in a peace that “would be purchased at too high a price by bending beneath a foreign yoke.” Nonetheless, Marshall continued to oppose the High Federalists’ call for war with France, preaching wary vigilance. He suggested to his fellow Virginians that the United States could remain free and independent without going to war, in part because of “an immense ocean placed by a gracious providence,” which posed a substantial natural obstacle “to invading ambition.” Finally, he urged support for the Adams administration. A lack of confidence in the government, he warned, “must impair the means of self defense, must increase a danger already but too great, and furnish, or at least give the appearance of furnishing, to a foreign enemy those weapons which have so often been so successfully used.”


In retirement, George Washington followed the startling political events of 1798 from his home in Mount Vernon with growing concern. The public disclosure of the XYZ Affair had convinced him of the infamy and thorough corruption of the French government. Washington had also received a private briefing from Marshall. “Before this reaches you,” Marshall had written Washington from Paris on March 8, 1798, “it will be known universally in America that scarcely a hope remains of accommodating on principles consistent with justice, or even with the independence of our country, the differences subsisting between France and the United States.”


The Republicans’ refusal to acknowledge the dishonorable behavior of the French representatives had infuriated Washington almost as much as the reports of the affair themselves. The dispatches should have opened “the eyes of the blindest,” Washington had written Secretary of State Pickering soon after the scandal was made public. “And yet I am persuaded that those communications will produce no change in the leaders of the opposition unless there should appear a manifest desertion of their followers.” Washington did not refer to Jefferson by name, but certainly did by implication. And he spoke with disdain of the treatment of the XYZ Affair in the Republican press, most notably the Aurora, which, according to Washington, turned the dispatches from Paris “into harmless chit-chat and trifles.”


Washington strongly supported the Alien and Sedition Acts, convinced that the Republican leaders and their followers in the press and among the alien communities were primarily responsible for dividing the country. If unchecked, their attacks on the government, he feared, would lead to civil war. Washington approved of the Sedition Act prosecution of William Duane, who had succeeded Bache as the editor of the Republican Aurora, for example, because “there seems to be no bounds to his attempts to destroy all confidence that the people might and (without sufficient proof of its demerits) ought to have in their government, thereby dissolving it, and producing a disunion of the states.” As to the deportation of aliens, Washington advocated that extreme measure against those “who acknowledge no allegiance to this country and in many cases are sent among us... for the express purpose of poisoning the minds of our people and to sow dissensions among them, in order to alienate their affections from the government of their choice, thereby endeavoring to dissolve the union.”


Washington was so concerned about the security—indeed, the survival—of the nation that he reluctantly agreed to accept President Adams’s invitation to return to public service on July 4, 1798, to assume command of a greatly enlarged standing army (authorized and paid for by legislation passed by the Federalist Congress). In accepting the appointment, he denounced “the domineering spirit and boundless ambition of a nation [France] whose turpitude has set all objections, divine and human, at naught.” Rhetoric aside, the Washington appointment was largely symbolic; he remained at Mount Vernon, insisting that Alexander Hamilton serve as his second-in-command and take over day-to-day military responsibilities.


The external threat posed by France was, for Washington, not the only danger to the United States. The rising anti-Federalist sentiment, particularly in his native Virginia, was also of profound concern. The Federalists’ advantage reaped from the XYZ Affair had all but disappeared by the late summer, as a result of the Alien and Sedition Acts. In spite of Washington’s approval of the legislation, the reaction to the laws was overwhelmingly negative in the nation’s most populous state of Virginia, where the Republicans, led by Jefferson and Madison, were dominant.


Even the state’s newest hero, the Federalist stalwart John Marshall, experienced a taste of the anti-Federalist feeling when, shortly after his return to Richmond, he traveled on legal business to Fredericksburg, north of Richmond. At an evening’s theater performance that Marshall attended, a visiting Federalist from Philadelphia ordered the local military band to play “The President’s March,” a patriotic anthem that had recently enjoyed popularity in the nation’s capital. Republicans in the audience were offended by the anthem as well as by Marshall’s presence. An insulted Marshall left, shortly before “a considerable riot took place.”


The growing hostility to the Federalist cause in Virginia, Washington concluded, demanded his immediate attention. The most effective response, he decided, was to recruit outstanding Federalists to challenge incumbent Republicans in the state’s congressional delegation. At the time, only four members of Virginia’s nineteen-member delegation in the House of Representatives were Federalists (and only one of those four Federalists had voted in favor of the Alien and Sedition Acts).


In late August, with the congressional elections only eight months away, Washington responded enthusiastically to word that John Marshall, the most prominent Federalist in the state (except for the former president himself), would like to pay him a visit.


Marshall admired Washington above all other mortals. Then and for the rest of his life, Washington symbolized to him all that was exemplary in the American character: courage, patriotism, vision. Yet, when Marshall prepared for his visit to Mount Vernon on September 3, 1798, he must have known that the two men would disagree about the subject uppermost in Washington’s mind—the proposed candidacy of Marshall for the congressional district that included the state capital of Richmond.


Marshall remained heavily in debt as a result of his Fairfax land purchases and considered it his most urgent business to pay off that debt by returning to his thriving law practice in Richmond. During the same month that he visited Mount Vernon, he rejected an appointment by President Adams to the U.S. Supreme Court. Marshall wrote Secretary of State Pickering, who had extended the president’s offer, that “considerations which are insurmountable oblige me to decline the offer.” Marshall would find it more difficult to reject Washington’s overtures than President Adams’s.


The story of the visit made by Marshall and Bushrod Washington (George’s nephew) to Mount Vernon was recounted in an early biography of the nation’s first president. The two men began their trip on horseback, with their clothing packed into a single pair of saddle bags. After stopping to rest at a tavern between Richmond and Mount Vernon, they continued their journey in a torrential rain, arriving at Washington’s palatial estate thoroughly soaked and exhausted. When they unpacked, they discovered that their saddle bags had been mistakenly exchanged for those of wagoners at the tavern. Marshall and Washington were left with the wagon drivers’ gear, which included a twist of chewing tobacco, a chunk of cornbread, and a meager supply of worn britches and shirts. As they unpacked, they also found a large bottle of whiskey—which each laughingly accused the other of secretly packing for the trip. Washington delighted at the sight of his nephew and Marshall in such disheveled condition and jokingly suggested that the poor wagoners would not be happy with their end of the forced bargain with the two lawyers. Then Washington offered his guests a more fashionable change of clothing.


Over the next four days, Washington flattered, cajoled, and entreated both men to agree to become candidates for Congress. Bushrod could not, and did not, refuse his esteemed uncle. But Marshall balked, even when Washington arranged for yet another festive banquet in his honor in nearby Alexandria. He must make good on his debt, Marshall told Washington, and a seat in Congress would not allow him to do so. Finally, on the fourth day, Marshall decided to leave before sunrise to avoid another confrontation with his mentor. But Washington, anticipating his guest’s early departure, greeted him on the piazza—in full military uniform—and made a last plea to Marshall.


Marshall later recalled Washington’s argument that at last persuaded him to become a candidate. The first president offered himself as an example of a patriot who had already served his country and did not want to enter public life again. And yet, when President Adams asked him to suspend his retirement to serve as lieutenant general in charge of the newly forming standing army, he could not refuse.


“He [Washington] had withdrawn from office with a declaration of his determination never again, under any circumstances, to enter public life,” Marshall wrote, recalling their conversation at Mount Vernon. “Yet I saw him in opposition to his public declaration, in opposition to his private feelings, consenting, under a sense of duty, to surrender the sweets of retirement and again to enter the most arduous and perilous station which an individual could fill. My resolution yielded to this representation, and I became a candidate for Congress.”


Marshall faced a daunting challenge in his congressional campaign. His Republican opponent, John Clopton, had represented his congressional district for four years in a state that strongly favored incumbents. Like Marshall, Clopton had served honorably as an officer in the Revolutionary War, and later in the state assembly. He was also a successful Richmond lawyer whose family was well known and respected in the district. Add to Clopton’s résumé his congressional record as a moderate Republican in an overwhelmingly Republican state, and Marshall’s chances in the April election appeared slim indeed.


Marshall knew that his only chance to succeed depended on his ability to attract independent and moderate Republican voters in the district. Demonstrating a shrewdness that was often camouflaged by his conviviality, Marshall tacked to the district’s political center, distancing himself from unpopular Federalist policies. By the end of the campaign, there was little discernible difference between Marshall’s positions on the major issues and those of Clopton. Shorn of Federalist policies, so unpopular in Virginia, Marshall and his supporters could emphasize the candidate’s universally acclaimed role in Paris in preserving the nation’s integrity and independence. Marshall could also take advantage of his natural warmth and gregariousness to meet the voters wherever he found them—on the Richmond green, in taverns, at barbecues where he was seen “dancing around bonfires.”


The first order of campaign business was to declare that he did not differ significantly from the general policies favored by the majority of the district’s voters. Toward that end, several broad questions were addressed to the candidate in the Federalist newspaper the Virginia Gazette and General Advertiser by a pseudonymous reader identified as “A Freeholder.” Both the timing, only two weeks after Marshall had announced his candidacy, and the sympathetic nature of the questions suggested that Marshall had either drafted the questions himself or been consulted. The questions covered five general areas: the candidate’s allegiance to the Constitution; his general view of U.S. alliances with foreign powers; his specific position on an alliance with Great Britain beyond that called for in the controversial Jay Treaty; his view of U.S. policy toward France; and, finally, his position on the Alien and Sedition Acts. Significantly, the most sensitive question—Marshall’s position on the Alien and Sedition Acts—did not ask him whether he thought the laws were constitutional or not.


Marshall’s first answer, on the authority of the Constitution, was both simple and deceptively profound. “In heart and sentiment, as well as by birth and interest,” he wrote, “I am an American, attached to the genuine principles of the Constitution, as sanctioned by the will of the people, for their general liberty, prosperity, and happiness.” The key Marshall phrase was that the Constitution was “sanctioned by the will of the people.” At the time, Jefferson was challenging that fundamental premise as wrong and destructive: in his Kentucky Resolutions, he contended that the Constitution’s authority derived from the states, not from the people.


Marshall responded easily to the next question posed by “A Freeholder,” embracing the neutrality principle in foreign affairs that had first been articulated by President George Washington in his second inaugural address, in 1793. The third question was slightly trickier, since Marshall had been widely criticized in Virginia for his staunch defense of the Jay Treaty. “I am not in favor of an alliance offensive and defensive with Great Britain, or for any closer connection with that nation, than already exists,” he wrote (italics added). “We ought to have commercial intercourse with all, but political ties with none.” In that response, Marshall subtly distanced himself from his earlier position of endorsing a broad alliance with Great Britain.


The last question on foreign affairs allowed Marshall to reiterate the position that he had taken consistently since returning from the Paris negotiations. Neither the Adams administration nor his American delegation in Paris could have avoided a rupture of relations with France, without sacrificing the nation’s independence.


Finally, Marshall addressed the potentially most damaging question: “Are you an advocate for the alien and sedition bills? or, in the event of your election, will you use your influence to obtain a repeal of those laws?”


In his answer, Marshall found a middle ground that appealed to the district’s independent and moderate Republican voters and infuriated High Federalists as well as his most outspoken Republican critics. Had he been a member of Congress when the legislation was proposed, Marshall wrote, he would have opposed the bills. “Yet, I do not think them fraught with all those mischiefs which many gentlemen ascribe to them,” he added. “I should have opposed them, because I think them useless; and because they are calculated to create, unnecessarily, discontents and jealousies at a time when our very existence as a nation may depend on our union.” If elected, Marshall promised that he would “obey the voice of my constituents” on the issue of repeal. Should the laws survive until 1801, the year they were due to expire, he would oppose their renewal. He took no position on the constitutionality of the laws.


Marshall’s published answers circulated far beyond Virginia, since his success or failure was perceived to have serious implications for the future of his party and the nation. His lack of support for the Alien and Sedition Acts—a litmus test for Federalist party loyalty—received scathing criticism from High Federalists in New England.


Massachusetts’s Fisher Ames was outraged: “John Marshall, with all his honors in blossom and bearing fruit, answers some newspaper queries unfavorably to these laws. . . . No correct man—no incorrect man, even—whose affections and feelings are wedded to the government, would give his name to the base opposers of the law—This he has done. Excuses may palliate, future zeal in the cause may partially atone, but his character is done for. . . . The moderates [like Marshall] are the meanest of cowards, the falsest of hypocrites.”


A second Massachusetts High Federalist, Theodore Sedgwick, who would soon become the Speaker of the House of Representatives, charged that Marshall’s “mysterious and unpardonable” conduct aided “French villainy”; Marshall had “degraded himself by a mean and paltry electioneering trick.”


George Cabot, also of Massachusetts and Marshall’s lone defender among the New England High Federalists, could do no better than note that Marshall needed to moderate his views to win in hostile (for Federalists) Virginia, not sensible New England. At least, Marshall had not claimed that the Alien and Sedition Acts were unconstitutional. Cabot’s point was made by a friend writing as a “Yankee Freeholder” in the Columbian Centinel: “If General Marshall thought them unconstitutional or dangerous to liberty, would he be satisfied merely to say they were unnecessary?” the writer asked. “Would a man of General Marshall’s force of reasoning simply denominate laws useless,” if he thought them unconstitutional? “No—the idea is too absurd to be indulged.”


What Cabot and the “Yankee Freeholder” defended as Marshall’s subtle reasoning, his Republican critics attacked as the work of a hypocritical politician. “Notwithstanding the magnitude of your talents, you are ridiculously awkward in the arts of dissimulation and hypocrisy,” wrote John Thompson, a young Virginia lawyer, in a series of essays published in the Aurora under the heading “The Letters of Curtius.” The author, with mock reluctance, scolded Marshall for his equivocal stand on the Alien and Sedition Acts: “It is painful to attack . . . a man whose talents are splendid and whose private character is amiable, but sacred duties... to the cause of truth and liberty require it.”


Thompson’s attack on Marshall was not the worst he endured during the campaign. Marshall was labeled an “enemy of free speech,” a “monarchist,” and a “British agent,” decried for profligacy in his social habits, and accused of an adulterous affair with the glamorous widow of a wealthy French nobleman while serving as an envoy in Paris.


Marshall did not publicly respond to the assaults on his character and opinions. But in private he seethed. His decision to run for Congress, he wrote Pickering, was “a punishment for some unknown sins.” Convinced that anything he put in writing would be hopelessly distorted by his political enemies, Marshall declined Pickering’s request that he publish a fresh account of his Paris negotiations.


Though Marshall refused to reply publicly to any of the attacks, his advocates were more than happy to trade incendiary charges with the opposition. Clopton was called “anarchist,” “Frenchman,” “traitor,” and “foe of law and order.” The most vicious, and false, of all charges against Clopton accused him of libeling President Adams. The rumor, reported by a writer identified as “Buckskin” in the Virginia Federalist Gazette, had Clopton calling the president a traitor who aspired to absolute power by bribing a majority in the House of Representatives. A letter corroborating Buckskin’s charge was said to be in the possession of one William Pollard, who resided in the district. But Pollard denied that such a letter existed. That was not good enough for Secretary of State Pickering, who, upon hearing the charge, proposed to Edward Carrington, Polly Marshall’s brother-in-law, that Clopton be prosecuted under the Sedition Act. Luckily for Marshall, Carrington dissuaded Pickering from pursuing the prosecution; the spectacle of a prosecution of Marshall’s opponent, no less, under the hated act would almost certainly have doomed his chance for election.


By late October, Marshall was greatly discouraged about the political climate in Virginia, where, despite the thorough airing of the XYZ Affair, there appeared to be a pervasive anti-Federalist and anti-British sentiment. “The real French party of this country [the Virginia Republicans] again begins to show itself,” he wrote Pickering. “Publications calculated to soften the public resentments against France, to excite an apprehension of Britain as our natural enemy and to diminish the repugnance to pay money to the French republic are appearing every day. There are very many indeed in this part of Virginia who speak of our own government as an enemy infinitely more formidable and infinitely more to be guarded against than the French Directory.”


Equally ominous, Marshall had heard reports that the Virginia legislature was prepared to take up what would be known as the Virginia Resolutions. “Immense efforts are made to induce the legislature of the state which will meet in December to take some violent measure which may be attended with serious consequences,” Marshall wrote Pickering. “I am not sure that these efforts will entirely fail. It requires [one] to be in this part of Virginia to know the degree of irritation which has been excited and the probable extent of the views of those who excite it.”


At Monticello, Jefferson harbored his own apocalyptic vision of the nation’s political future. Whereas Marshall feared disunion at the hands of the radical Republicans, Jefferson was certain that the Federalists were attempting to establish an American monarchy, supported by strong-armed Alien and Sedition Act prosecutions. “For my own part,” Jefferson wrote Senator Stevens Thomson Mason of Virginia, “I consider those [the alien and sedition] laws as merely an experiment on the American mind, to see how far it will bear an avowed violation of the Constitution. If this goes down, we shall immediately see attempted another act of Congress declaring that the President shall continue in office during life, reserving to another occasion the transfer of the succession to his heirs, and the establishment of the Senate for life.”


At the same time that he was expressing his worst fears, Jefferson continued to promote his antidote to the alien and sedition laws: the proposed Kentucky and Virginia Resolutions. He was convinced that the state governments were “the very best in the world,” he wrote John Taylor, and that the federal government “has swallowed more of the public liberty than even that of England.”


Madison’s Virginia Resolutions, introduced into the state legislature on December 10, 1798, began, significantly, with a declaration of loyalty to the union. Nonetheless, Madison’s draft insisted that the Constitution derived its authority from a compact among the states and that, “in case of a deliberate, palpable, and dangerous exercise of powers (by the federal government) not granted by the compact,” the states had the right to intervene to arrest “the progress of the evil.” Echoing Jefferson’s fears, Madison charged in the resolutions that the unauthorized extension of power of the federal government threatened to “transform the present republican system of the United States into an absolute, or at best, a mixed monarchy.” Specifically, Madison’s resolutions attacked the Alien Act as an unconstitutional consolidation of executive and judicial power, and the Sedition Act for undermining the freedom of the press guaranteed by the First Amendment.


When John Taylor introduced the resolutions into the House of Delegates, they contained Jefferson’s suggested phrase that Virginia ask her sister states “to concur with this commonwealth in declaring, as it does hereby declare, that the said [Alien and Sedition] Acts are, and were ab initio, null, void, and of no force or effect.” But on Taylor’s own motion, before the final vote was taken on December 21, he restored Madison’s original wording, inviting the states to “concur with this commonwealth in declaring, as it does hereby declare, that the aforesaid acts are unconstitutional.” Several years later, Madison pointed to the change as proof that the legislature was only expressing its opinion, not attempting to invalidate a federal law.


The resolutions were fiercely debated, provoking Marshall to declare that he “never saw such intemperance as existed in the Virginia Assembly.” The Federalists issued a spirited defense of the Alien and Sedition Acts and a rejoinder to the resolutions, entitled “Address of the Minority of the Virginia Legislature,” declaring that the Constitution’s authority derived from the people, not the states. Neither Virginia nor any other state could, therefore, nullify legislation that had been duly passed by the people’s representatives in Congress.


That constitutional theory had been publicly propounded by Marshall himself at the beginning of his congressional campaign, and Marshall’s biographer, Albert Beveridge, wrote that Marshall was the author of the “Address.” Beveridge based his claim on letters from the New England High Federalist Theodore Sedgwick to Alexander Hamilton and to Rufus King, in which Sedgwick referred to Marshall’s authorship. But later Marshall scholars have suggested that both the elaborate style and uncompromising content (a strong defense of the Alien and Sedition Acts, which Marshall had publicly criticized) point to Henry Lee, another Federalist candidate for Congress who was then a member of the state legislature, as the author.


Soon after the resolutions passed, Marshall received a letter from George Washington, who said the Alien and Sedition Acts debate in the Virginia Assembly had been put “to a very pernicious purpose” by the Republicans. Washington also sent Marshall a pamphlet written by Alexander Addison, a state judge in Pennsylvania, offering a spirited defense of the alien and sedition laws. The former president held out little hope that Addison’s pamphlet would have much effect on the Republican opposition. “My opinion is,” Washington wrote Marshall, “that if this or other writings flashed conviction as clear as the sun in its meridian brightness, it would produce no effect in the conduct of the leaders of opposition, who have points to carry from which nothing will divert them in the prosecution.”


Marshall replied promptly, thanking Washington for the judge’s pamphlet and expressing general admiration for Addison’s effort. Commenting on the pamphlet, Marshall wrote, “’Tis certainly well written,” and said he wished other publications on the subject were more widely read. Although Marshall did not believe that any argument could persuade Republican leaders, he thought it was possible “to make some impression on the mass of the people.” For that purpose alone, Marshall wrote Washington, “the charge of Judge Addison seems well calculated.”


In the same letter, Marshall reinforced Washington’s impression that the Republicans were determined, through demagoguery, to exploit every instance of voter discontent. If there were no alien and sedition laws, Marshall was certain that the Republican opposition would find some other target for their political attacks on the Adams administration.


Marshall’s criticism of the Alien and Sedition Acts is a matter of public record, but as his letter to Washington indicates, that criticism was significantly muted in his private correspondence. He was just as offended by the excesses of the Republican press as was Washington or Pickering, and distrusted the motives of Republican leaders as much as either of them did. In private, he appeared to be considerably more sympathetic to defenders of the laws than his public statements during his congressional campaign suggested.


Marshall never mentioned Jefferson by name in his letters to Washington and Pickering denouncing the Republicans, or in his public declarations during his congressional campaign. And it is highly unlikely he knew that Jefferson was the author of the Kentucky Resolutions or adviser to Madison on the Virginia Resolutions. Even so, Marshall’s general antipathy for the Republicans’ political doctrines and tactics could have, by inevitable association, been attributed to Jefferson. He was, after all, the acknowledged Republican leader, and his party’s prohibitive favorite to be its presidential nominee in 1800.


The distrust between Jefferson and Marshall was palpable, if stated in general terms, in 1798, when each man viewed the other as a leader of political forces the other believed could devastate the nation.


Three days before the state assembly passed the Virginia Resolutions, Jefferson began the return journey to Philadelphia for the new session of the Fifth Congress. Shortly after his arrival in the capital on Christmas Day, he received a letter from Elbridge Gerry “with great satisfaction.” Gerry, the Paris envoy who Jefferson had long believed held out the best hope for a successful diplomatic settlement with the French, beseeched the Republican leader to provide him with counsel on matters of state and party politics.


Jefferson’s response to Gerry covered ten handwritten pages and demonstrated his talent for melding high principle with his partisan political interests. First, he laid out his general political philosophy in bold, succinct terms, pledging loyalty to the federal Constitution, but with a distinctly Republican reading of the document. He wrote that he was opposed to the “monarchising” of the Constitution, fearing that the Federalists would first provide the president and the Senate with terms for life, and gradually grant them hereditary tenure that would “worm out the elective principle.” He was in favor of “preserving to the States the powers not yielded by them to the Union, and to the legislature of the Union its constitutional share in the division of powers,” and he was opposed to “transferring all the powers of the States to the general government, and all those of that government to the Executive branch.”


After offering his views on specific national policies (he opposed a standing army and supported a frugal federal budget to discharge the national debt), Jefferson addressed the “X.Y.Z. inflammation.” He voiced sympathy for Gerry’s much-maligned role in the Paris negotiations, noting that the American people had originally held out high hopes for a peaceful resolution of differences with France primarily because Gerry, a moderate Federalist from Massachusetts, was a member of the negotiating team with Marshall and Pinckney. Too bad, then, Jefferson suggested, that Marshall had prepared his despatches from Paris “with a view to their being made public.” It was “truly a God-send to them [the Federalists] and they made the most of it,” Jefferson wrote. Jefferson charged that the Federalists had purposely misled the American public into thinking that the French government had tried to swindle Gerry and the other envoys.


Fortunately for the American people, Jefferson wrote, the whole issue had been put in proper perspective by Gerry’s subsequent correspondence with Talleyrand, reporting that France, as Gerry had written, “was sincere and anxious to obtain a reconciliation, not wishing us to break the British treaty, but only to give her equivalent stipulations, and, in general, was disposed to a liberal treaty.”


Jefferson ended his masterly polemic with a plea to Gerry to join his natural allies, the Republicans. He reminded Gerry that the Federalists “openly wished you might be guillotined, or sent to Cayenne, or anything else.” The Republicans, on the other hand, wished only his good counsel and support in the worthy Republican cause.


At the time that Gerry wrote his letter to Jefferson, he was under relentless attack from Secretary of State Pickering, who accused him of treason in his negotiations with Talleyrand. Pickering enlisted Marshall in his cause, seeking corroboration for his view that Gerry had been shamelessly manipulated by Talleyrand, to the nation’s profound detriment. Specifically, Pickering sought confirmation from Marshall that, despite Gerry’s protestations to the contrary, Talleyrand had been fully aware of the attempted bribe of the American envoys in Paris, and indeed had conspired to see that it was successful.


Marshall himself had been disturbed by Gerry’s representations of Talleyrand’s benign intentions during their Paris negotiations. After Marshall and Pinckney had left Paris in April 1798, Talleyrand had expressed indignation and pleaded innocent to the charge that he was a party to the French demand for a bribe from the American envoys. To make his point, Talleyrand had asked Gerry to provide him with the names of the extortionists. To Marshall and Pickering’s chagrin, Gerry had readily complied, identifying X, Y, and Z for Talleyrand, implying that Gerry believed the French foreign minister when he had insisted that he did not know about the bribery attempt.


During Marshall’s congressional campaign in the fall of 1798, Pickering had kept the candidate closely apprised of Gerry’s public declarations and private representations to the Adams administration of Talleyrand’s honorable intentions. In response, Marshall adamantly disagreed with Gerry’s reported version of events. He wrote Pickering that Gerry and Talleyrand had attended a small private dinner party in Paris in which X, Y, and Z not only were in attendance but renewed their demand for a bribe. Further, Marshall said, Gerry had told Marshall and Pinckney, who were not present, about the dinner and the renewed bribery attempt. Marshall wrote Gerry a long, detailed letter on November 12, the very day Gerry had written Jefferson, recounting his vivid recollections and ending with a veiled threat: “I must hope, sir, that you will think justly on this subject and will thereby save us both the pain of an altercation I so much wish to avoid.”


On the same day he wrote to Gerry, Marshall stated under oath at a deposition in Richmond that he “was so struck with the shameless effrontery of [Talleyrand] affecting to Mr. Gerry ignorance of the persons so designated and of demanding their names from him that I stated to Colo. Pickering the fact which I now certify.” Marshall sent a copy of his deposition to Pickering, who used it in his sustained attack on Gerry’s conduct in his negotiations with Talleyrand.


Elbridge Gerry, then, became another issue in the antagonism between Marshall and Jefferson. While Jefferson was attempting to lure Gerry away from the Federalists, Marshall was questioning his fellow envoy’s memory, and integrity. Gerry, for his part, soon announced his candidacy for governor of Massachusetts, as a Republican challenging the incumbent, a Federalist.


In early January 1799, with less than four months remaining before the congressional election, Marshall’s mood was gloomy, his pessimism spread far beyond his own election chances. His deep concern, he wrote George Washington, focused on recent actions by the Virginia legislature, particularly the passage of the Virginia Resolutions. He was appalled by the Republicans’ accusation that the Alien and Sedition Acts were transforming the government of the United States into “an absolute, or at best, mixed monarchy.” Such vicious attacks, Marshall believed, demonstrated the Republicans’ malicious distortion of the Adams administration’s intentions and actions. Equally disturbing, Marshall noted, was that another measure had been introduced* “which seems calculated to evince to France and to the world that Virginia is very far from harmonizing with the American government or her sister states.”


Marshall was convinced that the political health of the nation, at least as reflected by the actions of the Republican-dominated Virginia legislature, was cause for serious alarm. “To me,” Marshall wrote, “it seems that there are men who will hold power by any means rather than not hold it, and who would prefer a dissolution of the union to the continuance of an administration not of their own party. They will risk all the ills which may result from the most dangerous experiments, rather than permit that happiness to be enjoyed which is dispensed by other hands than their own.” Yet again, Marshall did not mention Jefferson by name, but his leadership of the Republicans and outspoken states’-rights philosophy, most recently reflected in the Kentucky and Virginia Resolutions, were familiar to Marshall and undoubtedly seen as inviting “a dissolution of the union,” which he so feared.


The spring elections held a greater importance to Marshall than simply the partisan advantage that would result from Federalist victories at the polls. If moderate Federalist candidates like Marshall himself failed, he suggested, the steady progress of the young republic could be seriously, perhaps irreparably, jeopardized.


As to his own chances, Marshall was not sanguine. But the fight, he assured Washington, was crucially important. His reluctant candidacy was now seen as one of his “obligations of duty to make sacrifices and exertions for the preservation of American union and independence, as I am more convinced of the reality of the danger which threatens them.” Secure in his decision to run for Congress, Marshall nonetheless continued to bristle at what he considered the unprincipled attacks on him.


By early winter, the Republican attacks on Marshall had begun to achieve their desired effect, and Clopton appeared to gain the advantage in the congressional race. To clinch the victory for Clopton, Republicans circulated the rumor that one of the American Revolution’s great heroes, Virginia’s Patrick Henry, favored the Republican candidate. Though ill and retired from public office, Henry still could deliver a knockout blow for any candidate for political office in the state. If Henry were to support Clopton publicly, Marshall’s defeat was certain.


Archibald Blair, the longtime clerk of the state’s executive council and a friend of both Henry’s and Marshall’s, wrote the great orator a letter informing him of the rumor of his support for the Republican candidate. Henry’s reply not only stanched Clopton’s momentary advantage, but gave the Marshall campaign a critical boost.


If Marshall had written the response, he could not have drafted a more astute statement on behalf of his own candidacy. Henry first denounced the Virginia Resolutions as a severe threat to the survival of the union. He also labeled the government of France an opponent of “virtue, morality, and religion.” As to the Marshall candidacy, Henry asked rhetorically: “Can it be thought that with these sentiments I should utter anything tending to prejudice General Marshall’s election? Very far from it indeed. Independently of the high gratification I felt from his public ministry [to France], he ever stood high in my esteem as a private citizen. These things are sufficient to place that gentleman far above any competitor in the district for Congress. But, when you add the particular information and insight which he has gained and is able to communicate to our public councils, it is really astonishing that even blindness should hesitate in the choice.” With a final flourish, Henry exclaimed, “Tell Marshall I love him, because he felt and acted as a republican, as an American.”


Jefferson would not have been happy with any endorsement that helped Marshall’s candidacy, but Henry’s support for Marshall carried a special sting. As a young man, Jefferson had been awed by Henry’s oratorical powers. But later, upon close dealings with Henry when both served in the state government, Jefferson concluded that just below the surface of Henry’s luminous oratory was a closed, ignorant mind. Jefferson considered Henry to be an unprincipled demagogue driven only by raw ambition.*


Even with Henry’s endorsement, Marshall’s congressional victory was not assured. Jefferson, who followed the contest closely, hoped and believed that voters would ultimately reject what he termed “Marshall’s romance,” allowing Clopton to win in a very close race. And Marshall himself was hardly brimming with confidence, as he wrote his younger brother, James, in early April. “The fate of my election is extremely uncertain. The means used to defeat it are despicable in the extreme and yet they succeed. Nothing I believe more debases or pollutes the human mind than faction.”


On April 24, 1799, voters walked, rode, and sometimes were carried to the Richmond green to vote. Eligible voters—white male property owners over twenty-one years old—approached a long rectangular table set up across from the county courthouse. There the county magistrates, seated next to the two candidates, prepared to record the votes. No written ballots were used; the voters simply announced their choices.


The voting exercise was one part civic ceremony, one part county festival. Each party leavened the atmosphere, and enticed prospective supporters, by offering whiskey from two large barrels strategically located under trees near the voting table. An indecisive voter could have the merriest time of all, imbibing from each party’s barrel before making his decision.


The public nature of the voting could also create ugly scenes. As the day wore on, the crowd grew larger and tempers, lubricated by drink, frequently flared. Fistfights broke out among voters and partisan, sometimes disgruntled, onlookers who did not like the vote that they heard. “You, sir, ought to have your mouth smashed,” one Republican shouted angrily at a voter who had announced his preference for Marshall.


The vote was so close that the lead swung from one candidate to the other. Though the tightness of the contest did nothing to calm the nerves, or tempers, of partisans in the crowd, the candidates themselves maintained their composure and good humor throughout the day. Each rose to shake hands with, and thank, each man who voted for him:


“I vote for Clopton,” one voter announced.


“May you live a thousand years, my friend,” Clopton responded, to the accompaniment of shouts of approval from Republican partisans in the crowd.


“I vote for John Marshall,” another voter exclaimed.


“Thank you, sir,” Marshall responded, while his supporters yelled, “Hurrah for Marshall.”


Late in the afternoon, Marshall supporters escorted two of Richmond’s most prominent ministers to the county green, certain that they would both cast their votes for Marshall. As they approached, one observer shouted, “Here comes two preachers, dead shot for Marshall.”


The first clergyman, Parson Blair, voted for Marshall, as predicted. “Your vote is appreciated,” Marshall responded gratefully.


But the second, Parson Buchanan, surprised everyone by announcing that he favored Clopton.


“Mr. Buchanan, I shall treasure that vote in my memory,” Clopton responded. “It will be regarded as a feather in my cap forever.”


Later, Parson Buchanan confessed to Blair that he had voted for Clopton with an ulterior motive in mind. “Brother Blair, we might as well have stayed at home,” Buchanan said. “When I was forced against my will to go, I simply determined to balance your vote, and now we shall hear no complaints of the clergy interfering with elections.”


Marshall won the election by only 114 votes (out of more than fifteen hundred cast), and his narrow victory was attributed to Patrick Henry’s endorsement. “With infinite pleasure I received the news of your election,” George Washington wrote Marshall soon after hearing of his victory. “For the honor of the district, I wish the majority had been greater; but let us be content and hope, as the tide is turning, the current will soon run strong in our favor.”


In fact, the Federalists had done surprisingly well in the congressional elections in strongly Republican Virginia, winning eight of the nineteen seats in the state’s delegation, an increase of four representatives over the previous Congress. Jefferson, naturally, was disappointed in the results, particularly in the election of Marshall and other Federalist candidates from the eastern region of the state. The election “marks a taint in that part of the state which I had not expected,” he wrote his friend Archibald Stuart.


But Jefferson did not despair. He noted that only five of the eight members of the opposing party elected were “certain federalists.” The other three, he wrote, were “moderate men, and I am assured will not go with them on questions of importance.” He did not name Marshall as one of the three moderate men.


The Federalist gains in the congressional delegation were the result, Jefferson concluded, of “accidental combinations of circumstances, and not from an unfavorable change of sentiment.” The Republican cause, he believed, was in the ascendancy, confirmed by the party’s strong showing in the state elections (including the election as governor of Virginia of his protégé, James Monroe). But he was not prepared to predict how long the Republican advantage would last, since he suspected the Federalists of a continuing effort to corrupt the political process (just as Marshall was convinced of the corrupting influence of the Republicans). “How long we can hold our ground I do not know,” Jefferson wrote. “We are not incorruptible; on the contrary, corruption is making sensible though silent progress.”


Marshall also viewed the state elections as a solid victory for the Republicans. He was prepared for the worst. Noting Republican dominance in those elections, Marshall observed pessimistically: “The consequence must be an antifederal senator [Wilson Cary Nicholas] and governor [Monroe]. In addition to this, the baneful influence of a legislature hostile perhaps to the Union—or if not so—to all its measures, will yet be kept up.”


In December 1799, Marshall would take his seat in the Sixth Congress, his political perspective expanded far beyond Virginia’s borders. New England’s High Federalist congressional contingent nervously anticipated the appearance of their new colleague. Would Marshall now close ranks with his more conservative Federalist colleagues? No one knew. But House Speaker Theodore Sedgwick of Massachusetts was certain of one thing: “There never has been an instance where the commencement of a political career was so important as is that of General Marshall.”





[4]
Defending the President



WHILE JOHN MARSHALL slogged through Richmond in the winter of 1799 searching for votes, Vice President Jefferson presided over the Federalist-controlled Senate in Philadelphia and kept a watchful eye on the activities in the House of Representatives. “The army and navy are steadily pursued,” Jefferson wrote his son-in-law, Thomas Mann Randolph. Underscoring Jefferson’s observation, the Federalist congressional majority voted substantially increased military appropriations and authorized a loan of $5 million from the federal government to pay for it.


Putting the nation on a war footing was central to the political ambitions of the High Federalists, who were determined to discourage new diplomatic initiatives that might bring a settlement between the United States and France. They successfully sponsored the Logan bill, which prohibited communication between any private American citizen and a foreign government. The bill’s immediate target was Dr. George Logan, a close friend of Jefferson’s who had embarked on a personal diplomatic mission to France in an attempt to repair the relations between the two countries. Logan had returned to the United States in November 1798 convinced that a peace settlement was possible. In a four-hour harangue on the floor of the House in support of the Logan bill, the High Federalist leader Robert Goodloe Harper denounced Logan’s mission and hinted that Logan and his sponsor, Jefferson, were guilty of treason.


As the High Federalists prevailed in Congress, the president was moving in a different direction. On February 18, 1799, Adams announced that he would appoint William Vans Murray, the American envoy at the Hague, to represent the United States in new peace negotiations with the French government. This was a stunning reversal of policy by the president, who, having shocked friend and foe, quickly left Philadelphia to join his ailing wife, Abigail, at their home in Quincy, Massachusetts.


Only ten months earlier, Adams had encouraged the spreading anti-French martial spirit with bellicose rhetoric. But the pledges of patriotism were followed by demands from the High Federalists for a large standing army, to be commanded by their leader, Alexander Hamilton. Adams had favored a modest navy, solely for defensive purposes, and only reluctantly acquiesced in the High Federalists’ call for a peacetime standing army led by Hamilton, a man Adams deeply distrusted.


Congress had been forced not only to borrow large sums of money but to raise new taxes. And for what purpose? Presumably, to prepare for a war that neither the United States nor France seemed to want. Since the failed negotiations with Paris the previous spring, France’s military fortunes had taken a dramatic turn for the worse. Britain’s Admiral Horatio Nelson had defeated the French fleet at the Nile, and French troops had suffered surprising defeats in land battles. Those setbacks, coupled with the militancy of the Adams administration toward France, helped persuade the French government that it should make peace with the United States.


Adams began cautiously to give credence to reports from Murray at the Hague as well as from Gerry that the French now sought an honorable peace. When the president announced his decision to appoint Murray as the new American envoy to France, he insisted on terms that would assure the United States representative a status equal to that of diplomats of other sovereign nations. But conspicuously absent from his announcement was the angry tone of his earlier declarations. The president offered a guarded message of hope for honest reconciliation.


Historians of the Adams administration (and Adams himself in retirement) have pointed to the president’s peace initiative as the major achievement of his presidency. At the time, however, Adams received meager encouragement. The High Federalists were incensed. Hamilton was reported to have dismissed Adams as “a mere old woman and unfit for a President.” Massachusetts’s George Cabot wrote bitterly, “Surprise, indignation, grief and disgust followed each other in quick succession in the breasts of the true friends of our country.”


Jefferson was no kinder to the president, even though he had long called for just such an initiative. He took grim satisfaction in the fact that Adams’s party was “graveled and divided” but noted that the Federalists continued to prepare for war. As to Adams’s initiative, Jefferson wrote that it had been taken both “grudgingly” and “tardily.” At least, he concluded, it “silences all arguments against the sincerity of France.”


John Marshall was one of the few prominent Federalists to endorse Adams’s initiative. He did so in a letter to Adams’s Attorney General Charles Lee a month after the president’s announcement.


Marshall’s gesture was the first of many instances of political support for the president over the remainder of his term, which endeared him to Adams. Once he was in the House, Marshall rallied other Southern Federalist congressmen to support Adams’s policy. Working toward an honorable peace settlement with France was clearly in the best foreign-policy interests of the United States. At the level of pragmatic politics, the peace initiative also made good sense. Adams, and presumably Marshall, had appraised the president’s chances for reelection and realized that the High Federalists’ policies—intractable opposition to peace negotiations with France, an increasingly expensive standing army, new taxes—were political dead weights that would probably doom his candidacy.


After Adams nominated Murray for the new peace mission, irate High Federalists blocked his appointment in Senate committee. The president responded by expanding the delegation, adding Chief Justice Oliver Ellsworth and Virginia’s Patrick Henry (who declined and was replaced by North Carolina Governor William R. Davie). It was a tactical move by Adams to salvage his peace initiative in the face of stiff opposition from conservatives within his own party. Jefferson brooded nonetheless, fearing that the addition of Ellsworth and Davie was a dilatory tactic (the new envoys could not leave for Paris until the fall) calculated to diminish the mission’s chance of success.


Although both Jefferson and Marshall supported Adams’s goal of peace negotiations with France, they continued to maintain their long-held and diametrically opposed views of the intentions of the French and the British. Marshall remained skeptical of France, whereas Jefferson was confident of France’s desire for an honorable peace. Each claimed neutrality. But Jefferson accepted the French government’s good faith and questioned Great Britain’s; Marshall’s judgment was the mirror opposite.


Marshall remained suspicious of negotiations with France even as American envoys were preparing for another round of diplomatic discussions. In a letter to Secretary of State Pickering dated August 25, 1799, Marshall wrote that any concession to France concerning commercial claims on the high seas, without reciprocal provisions, would encourage the view that France’s conduct had not been hostile to the United States, a view that he found naïve. As to future discussions with France, Marshall had no confidence that French representatives would negotiate in good faith. “It appears to me that in a contest with another nation,” he wrote, “a Frenchman can never see wrong in his own government.”


As to France’s war on the high seas, which Marshall deplored, Jefferson considered France’s treatment of U.S. commercial ships to be significantly less deplorable than Great Britain’s. And occasionally he credited the French with high-minded, even generous, conduct toward American vessels and crews.


Jefferson charged that any French aggression against American commercial ships paled in comparison with that by the British—a conclusion, he contended, that was backed by maritime insurance companies, which were in the best position to know. And now, even in the face of the manifest good intentions of the French government, he believed that the peace process was being jeopardized by the willful obstruction of Federalist war hawks.


On December 6, 1799, four days after Marshall entered the House as the new congressman from Richmond, he undertook the difficult assignment of drafting the official congressional response to President Adams’s State of the Union speech. In his address, Adams had recounted the accomplishments of his administration, including his dramatic peace initiative with France. If Marshall were to praise the initiative too much, he invited the wrath of the High Federalists in Congress. If he ignored the president’s initiative, or devalued it, he risked undercutting Adams and his moderate Federalist supporters. A tepid response to the peace negotiation could also encourage open rebellion by the Republicans who, if they withheld credit from Adams for the initiative, nonetheless supported it.


Marshall began the official response with praise for the president, who, by sending a second delegation to Paris, was prepared “to meet the first indications on the part of the French Republic of a disposition to accommodate the existing differences between the two countries.” His words were not welcomed by the High Federalists, but they were reassuring. He said that it was the first indication of France’s genuine desire to negotiate in good faith, reinforcing the Federalists’ (both moderates and conservatives) position that blame for the failure of the earlier Paris mission lay squarely with the French.


Marshall made it clear, moreover, that Adams was correct to have insisted that U.S. envoys be accorded the status of equals in any negotiations with France. Again, he had found common ground between the rival factions of his party. To be sure, the Republicans could not have been happy with Marshall’s congratulatory words for Adams, but their interest in seeing that negotiations went forward discouraged open protest.


Finally, Marshall struck a theme that he had repeated often since returning from Paris: a strong national defense was essential if U.S. negotiations with France were to be fruitful. “The most pacific temper will not always insure peace,” he declared. “Experience, the parent of wisdom and the great instructor of nations, has established the truth of your [Adams’s] position that, remotely as we are placed from the belligerent nations . . . yet nothing short of the power of repelling aggression will secure to our country a rational prospect of escaping the calamities of war or national degradation.” Marshall’s emphasis on military preparedness for defensive purposes supported Adams’s position, not the more aggressive ambitions of the High Federalists. There was, however, sufficient steel in Marshall’s words to discourage revolt by the conservative members of his party. The draft was accepted without amendment.


Less than two weeks later, Marshall walked into the House chamber visibly distraught. He had just received word, still a rumor, that George Washington had died. A day later, there was no longer doubt. “Our Washington is no more!” Marshall announced. “The hero, the sage and the patriot of America—the man on whom in times of danger every eye was turned and all hopes were placed, lives now only in his own great actions and in the hearts of an affectionate and afflicted people.” He ended his tribute with the famous words (borrowed from a draft by his Virginia colleague Henry Lee), “First in war, first in peace, and first in the hearts of his country.”


Marshall not only offered the official congressional eulogy for his hero but led (with House Speaker Sedgwick) the solemn six-block funeral procession from Congress Hall to the city’s German Lutheran Church. Vice President Jefferson, still in transit to Philadelphia from his Virginia home, missed the funeral.


Jefferson offered no reason for his absence, but it could have been explained on grounds other than the difficulty of travel from Monticello to Philadelphia in the depths of winter. Jefferson possessed a well-known aversion to elaborate ceremony, particularly ceremony that served a political purpose, and the elaborate and lengthy public mourning for Washington, Republicans suspected, was staged by the Federalists, at least in part, for political advantage. Jefferson may also have been sensitive to the continued Federalist attacks on him for his Mazzei letter (with its veiled reference to Washington), and wished to avoid calling attention to himself during the solemn occasion of Washington’s funeral.


The presidential election of 1800 was very much on the minds of Marshall and every other member of the Sixth Congress as they conducted the nation’s business. From Marshall’s perspective, the High Federalists posed a threat almost as great as Jefferson’s Republicans. He was alarmed by reports of a strategy by the conservative wing of his party to dislodge Adams from office. “I can tell you in confidence,” Marshall wrote his brother, James, “that the situation of our affairs with respect to domestic quiet is much more critical than I had conjectured. The eastern people [i.e., the High Federalists] are very much dissatisfied with the President on account of the late mission to France. They are strongly disposed to desert him, and to push some other candidate.”


According to rumors Marshall had heard, the High Federalists intended to promote their own candidate for the presidency. The list of possible candidates included Rufus King, the American minister to Great Britain; Chief Justice Oliver Ellsworth; and Marshall’s fellow envoy to France Charles Cotesworth Pinckney. Marshall wrote: “If they are deterred from doing this [i.e., replacing Adams] by the fear that the attempt might elect Jefferson, I think not improbable that they will vote generally for Adams and Pinckney so as to give the latter gentleman the best chance, if he gets the southern vote, to be the President.”


Marshall expressed no opinion on the High Federalists’ strategy beyond the concern that any divisiveness within his party could lead to the disastrous result of Jefferson’s election to the presidency. He also worried that the pressure from the High Federalists to expand the standing army, and with it the national debt, in a time of peace could provide Jefferson with a decisive popular issue.


It was imperative, Marshall believed, that he and other moderate Federalists keep congressional debate and actions on an even keel. “I hope a mutual spirit of toleration and forbearance will succeed to the violence which seemed in too great a degree to govern last year,” he wrote his brother-in-law, John Ambler, at the beginning of the congressional term. “As far as I can judge from present appearances, this will be a temperate session, and I wish devoutly that the prevalence of moderation here may diffuse the same spirit among our fellow citizens at large.”


Toward that end, Marshall played a crucial leadership role in the House. To the shock and surprise of the High Federalists and even fellow Federalist moderates, Marshall redeemed his campaign pledge to his Virginia constituents to abide by their wishes on the Sedition Act, casting a vote with the Republicans in their unsuccessful attempt to repeal the law. He continued to reveal an independent streak by opposing a bill that would have authorized a joint committee of the Senate and House to make the final determination in a contested presidential election. With the Federalists holding a firm congressional majority, such a bill would have opened the 1800 election to potential partisan abuse that could have dealt a fatal blow to Jefferson’s presidential ambitions. (Even Marshall’s work on behalf of a more moderate electoral bill failed to impress Jefferson, who refused to give Marshall credit for bipartisanship, dismissing his effort as a “dexterous maneuver” of questionable effectiveness.) Marshall, in another act of defiance of his more conservative colleagues, urged the House to pass military appropriations for defensive purposes only, as President Adams had long urged.


If Marshall was concerned about the High Federalists’ disappointment in him during the congressional term, he did not record it. He was, in any event, more than compensated for any disillusionment on the part of conservatives in his party by the enthusiastic support of his most important sponsor, President Adams. With an unwavering eye on Adams’s reelection chances, Marshall, more than any other Federalist member of the House, assiduously protected the president’s interests. No issue better demonstrated Marshall’s commitment to Adams—as well as his forensic talents—than his celebrated argument in the enigmatic case of Jonathan Robbins.


The Robbins controversy was rooted in a mutiny on the British thirty-two-gun frigate HMS Hermione, sailing in the Caribbean. On September 22, 1797, the crew of the Hermione overthrew the harsh rule of the ship’s captain, Hugh Pigot. The crew attacked the captain on the deck with a tomahawk, then followed him to his cabin, where he was bayoneted and thrown through a porthole into the sea. The crew then killed three lieutenants, the purser, the ship’s doctor, and several other members of the ship’s staff “in a most cruel and savage manner,” according to one commentator, “dragging [the victims] from their beds, cutting and hacking them with tomahawks and other weapons, and thrusting many overboard whilst yet alive.”


The mutineers then sailed the Hermione into the Spanish port of La Guaira, in what is now Venezuela, and turned the ship over to Spanish authorities in exchange for a pledge that they would not be returned to Great Britain. The British naval command vowed to bring the mutineers to justice. And for the next two years, the British relentlessly tracked down the crew of the Hermione—on captured Spanish vessels, on other English ships, and, in the Robbins case, in the port town of Charleston, South Carolina, where the American schooner Tanner’s Delight was docked.


On the basis of information provided by an eighteen-year-old member of the crew of the Tanner’s Delight in February 1799, British authorities identified a sailor on the Tanner’s Delight known by the name of Robbins as the British citizen Thomas Nash, who had been listed as a member of the mutinous Hermione crew. According to the informer, who claimed to have overheard an earlier conversation in a Santo Domingo bar, a drunken Robbins had admitted that he had been a member of the Hermione crew and that he wished “bad luck to her.” Based on that reported conversation, the man called Robbins was arrested and jailed in Charleston.


The British consul general moved to have the prisoner extradited under terms of the Jay Treaty. Before the extradition proceeding took place in the summer of 1799, a British naval officer who had served on the Hermione before the mutiny swore that he was certain, based on depositions given in other Hermione courts-martial, that Robbins was in fact Nash and “was one of the principals in the commission of the . . . acts of murder and piracy.”


As British authorities were building their case against the sailor they claimed was Thomas Nash, the arrested man in the Charleston jail had in his possession a document attesting that he was a twenty-three-year-old resident of Danbury, Connecticut, named Jonathan Robbins and, most important for the purposes of the extradition proceeding, that he was an American citizen.


U.S. District Judge Thomas Bee for the District of South Carolina refused to act unless President Adams approved of the extradition. The British consul in Philadelphia, therefore, requested the prisoner’s extradition but omitted any mention of the prisoner’s claim of American citizenship. Secretary of State Pickering advised Adams that the South Carolina federal judge “should be directed to deliver up the offender in question, on the demand of the British government by its minister.”


President Adams, in a brief response, wrote: “I have no doubt that an offence committed on board a public ship of war on the high sea is committed within the jurisdiction of the nation to whom the ship belongs. How far the President of the U.S. could be justifiable in directing the judge to deliver up the offender is not clear. I have no objection to advise and request him to do it.”


On the basis of that ambiguous approval, Secretary Pickering advised Judge Bee that the president had consented to the extradition. At the extradition hearing, the prisoner made a formal declaration in court that he was Jonathan Robbins, an American citizen and a resident of Danbury, Connecticut, who had been forced by the British into involuntary service on the Hermione. In support of his claim, Robbins submitted a notarized certificate, dated May 1795, attesting to his American citizenship. But such certification (often granted without independent corroboration) was not difficult to come by in those days. Counsel for the British government dismissed the certificate as a forgery and insisted that the extradition provision of the Jay Treaty, which called for extradition of a fugitive charged with the crime of murder, be honored.


The prisoner’s two attorneys, both faithful Republicans, offered no corroboration of their client’s claim of American citizenship. They nonetheless insisted that he was an American citizen who had been involuntarily stripped of his rights. He was, they argued, entitled under the U.S. Constitution to a trial by jury and should not, in any event, be handed over to a foreign power, and a monarchy at that, merely at the consent of the president.


Why, asked Judge Bee, would an American sailor serve at length on a British frigate under an assumed name and citizenship and later sit in a Charleston jail for several months without divulging his true identity? The answer, the judge surmised, must be that he was lying. Rejecting the prisoner’s claim of American citizenship, the judge concluded, “There was sufficient evidence of criminality to justify the apprehension and commitment of the prisoner for trial.” The prisoner was delivered in leg irons to His Britannic Majesty’s sloop Sprightly, then anchored in Charleston Harbor, which immediately set sail for Jamaica, where the prisoner faced a court-martial and, if found guilty, death.


The British court-martial began in Jamaica on August 15, 1799. Four witnesses from the Hermione testified that they knew Robbins as Thomas Nash, and that he was the mutineer who had killed one of the Hermione’s officers. No defense was offered. Four days after the trial had begun, the prisoner was found guilty and executed.


Moments before the prisoner was executed, British authorities reported, the man who claimed to have been the American citizen Robbins had confessed to being an Irishman. The Hermione’s records showed that one of her crew, Thomas Nash, was a native of Waterford, Ireland. Shortly thereafter, the Adams administration made its own inquiry of officials in Danbury, Connecticut, who reported that they found no record of a man named Jonathan Robbins residing in the town at the time that the prisoner claimed to have lived there.


The Republican newspaper Aurora denounced the president’s action of handing over the prisoner to the British authorities as beyond his constitutional power, a charge reiterated by leading Republicans. The Jay Treaty, they argued, was not self-executing but required implementing legislation by the House of Representatives before any extradition could occur. Absent such legislation, the president had acted unlawfully in the Robbins case, with the result, the Aurora declared, that “BRITISH INFLUENCE threatens destruction to these United States!”


After the execution, Jefferson’s South Carolina ally Senator Charles Pinckney (cousin of Federalist Charles Cotesworth Pinckney, the Paris envoy) wrote a series of letters, widely circulated as Letters of a South Carolina Planter (and published in the Aurora), condemning the Adams administration’s handling of the Robbins case. Pinckney criticized Judge Bee’s decision to hand the prisoner over to the British, arguing that his judicial duty was to commit the matter to a jury trial in an American courtroom. He called for Congress to pass legislation prohibiting the extradition of fugitives unless an American grand jury authorized it. He also accused the Adams administration of “extreme impropriety” in effectively ignoring the prerogatives of the judiciary.


Jefferson congratulated Pinckney on the soundness of his arguments. The alleged martyrdom of Jonathan Robbins was embraced by the Republicans. Here was a lone American citizen (the Republicans, despite British and Adams-administration reports to the contrary, did not doubt the claim that the man executed was the American Jonathan Robbins), stripped of his freedom and all other natural rights, who had been executed on foreign soil by representatives of the British monarchy. At worst, Robbins had been guilty of participating in a justifiable mutiny against a tyrannical British captain. The Republicans charged that Robbins’s death had been the direct result of the precipitous action of President Adams, whose sympathies for Great Britain as well as his own monarchial tendencies had led to his unbridled, and unconstitutional, use of executive power.


The Jeffersonian Republicans extended their assault on the Adams administration’s handling of the Robbins case to the floor of the House of Representatives. On February 2, 1800, Republican Congressman Robert Livingston of New York declared that the Jay Treaty was “unjust, impolitic, and cruel.” Livingston offered the example of the Robbins case, in which “a citizen of the United States might be dragged from his country, his connections and his friends, and subjected to the judgment of an unrelenting military tribunal.” Following Pinckney’s line of reasoning, Livingston attacked President Adams’s intervention as constituting “a dangerous interference of the executive with judicial decisions,” thereby sacrificing the constitutional independence of the judiciary.


Argument of the finer legal points was left to the Republicans’ floor leader, Albert Gallatin, who insisted that under the Jay Treaty the president had no authority to carry into effect the extradition provision (article 27) without implementing legislation by Congress. He believed that his argument was made stronger by the nature of the questions raised by the extradition: issues of jurisdiction (if the charge was piracy as well as murder, American courts would have jurisdiction regardless of the terms of the Jay Treaty) and the definition of murder (if the prisoner had been involuntarily impressed on the Hermione, the charge could not be murder). Gallatin argued that the American Robbins had been deprived of his liberty and, ultimately, his life without due process in an American courtroom—that the issues raised by the Robbins case should have been addressed by the American judiciary under Article III of the U.S. Constitution, which provides that “the judicial power shall extend to all cases in law & equity arising under treaties & to all case of admiralty & maritime jurisdiction.”


The Republicans’ attacks on the Adams administration’s handling of the Robbins case included a demand for censure of the president and were calculated to dominate the congressional agenda only months before the presidential election. No legitimate congressional business could be accomplished, Marshall complained, because of the Republicans’ filibuster.


The stage was set for Marshall’s rebuttal to the Republican charges. Recognized by Speaker Sedgwick on the morning of March 7, 1800, Marshall, his clothes in their usual rumpled condition, moved slowly to the well of the House. Gallatin sat a few feet away, notebook in hand, planning his reply to Marshall’s arguments.


Marshall assumed at the outset of his three-hour speech that the man executed was the British sailor Thomas Nash, not the American citizen Jonathan Robbins as the Republicans claimed. Throughout, Marshall referred to the prisoner as Nash. “The case really was that he was an Irishman who had committed a horrid murder on board a British frigate for which he was given up,” Marshall later wrote Reuben George. “After he had been several months in prison, he was induced to declare himself an American seaman in the hope that this untruth would save him.”


On the assumption that the man executed was a British subject who had, upon supporting proof, been charged with murder on the British frigate Hermione Marshall declared to the House that the extradition was clearly required by article 27 of the Jay Treaty. That article provided for extradition of a fugitive who was a British subject charged with murder on British territory (as the British frigate Hermione must be considered under international law, Marshall convincingly argued). Even if there was an additional charge of piracy (for confiscating the ship), which it could be argued was a crime against all nations and, therefore, within American as well as British jurisdiction, the British could still try the prisoner on murder charges. “For the murder, not the piracy, Nash was delivered up,” Marshall asserted. “Murder, and not piracy, is comprehended in the 27th article of the treaty between the two nations.”


Marshall challenged Gallatin’s argument that it was the constitutional duty of the judiciary, not the president, to take primary responsibility for the prisoner’s fate. Marshall first agreed with Gallatin’s contention that the American judiciary possessed the constitutional authority to decide all cases arising under treaties. But in the matter at hand, said Marshall, there was no case at issue, only a question arising under the Jay Treaty. Marshall observed that the Constitution had never been intended to confer on the judiciary the authority to decide political questions, as distinct from legal cases. The distinction between a case in law and a question arising under the Constitution or a treaty was crucial for Marshall. “A case in law or equity was a term well understood, and of limited signification,” he stated. “It was a controversy between parties which had taken shape for judicial decision. . . . To come within this description, a question must assume a legal form for forensic litigation and judicial decision.” But it was a political question—the extradition of a fugitive under the terms of the Jay Treaty—that was at issue here. “The judicial power cannot extend to political compacts—as the establishment of the boundary line between the American and British dominions,” he declared, “or the case of the delivery of a murderer under the 27th article of our present treaty with Britain.”


Marshall then rebutted the Republicans’ argument that the prisoner was entitled to an American trial by jury. The U.S. Constitution, he noted, does not even guarantee a trial by jury to an American seaman accused of murder on an American ship. How, then, could it be argued that a British citizen could not be tried for the crime of murder on a British ship by the proper British tribunal?


Defending Adams’s action, Marshall went on to describe the president’s foreign-affairs authority. “The case was in its nature a national demand made upon the nation,” Marshall said. “The President is the sole organ of the nation in its external relations, and its sole representative with foreign nations. Of consequence, the demand of a foreign nation can only be made on him.”


The president, Marshall continued, is charged by the Constitution with executing the laws, including the terms of a treaty. And although Congress may prescribe the means of executing the treaty, absent such procedures in the Jay Treaty, the president’s constitutional duty was “to execute the contract [between the United States and Great Britain] by any means it possesses.”


“It has then been demonstrated,” Marshall concluded:


1st. That the case of Thomas Nash, as stated to the President, was completely within the 27th article of the treaty between the United States of America and Great Britain.


2ndly. That this question was proper for executive and not for judicial decision, and


3rdly. That, in deciding it, the President is not chargeable with an interference with judicial decisions.


Marshall’s future colleague on the Court, Justice Joseph Story, would write that Marshall’s speech on the Robbins case was “one of the most consummate juridical arguments which was ever pronounced in the halls of legislation... a Réponse sans réplique, an answer so powerful that it admitted no reply.” President Adams’s great-grandson Henry wrote that the Marshall argument reduced the Republican opposition to silence. Marshall’s biographers have accepted that version of history. One describes a distressed Albert Gallatin, who had retreated to the rear of the House chamber, rejecting his Republican colleagues’ urgent request for a reply to Marshall’s argument. “Gentlemen,” Gallatin was reported to have said, “answer it yourself. For my part, I think it is unanswerable.”


But recent research strongly suggests that, as impressive as Marshall’s arguments were, they did not render the opposition speechless. Gallatin’s papers, for example, show that he made extensive notes on Marshall’s speech and several points of rebuttal in the right-hand margin. There is also evidence that Jefferson, who extended to Marshall a rare compliment on the quality of his argument, found much in it to disagree with. Specifically, Jefferson wrote on a copy of the speech printed in pamphlet form: (1) that the primary charge against Robbins should have been piracy, which could be prosecuted in an American court; (2) if Robbins was, in addition, charged with murder, the court was required to determine whether he was an American sailor involuntarily impressed by the British; and (3) even if the president was unwilling to hear Robbins’s defense, the American judiciary, under the U.S. Constitution, was required to do so.


And, in truth, Marshall’s conclusions depended crucially on his basic premises, which were by no means self-evident. Consider, for example, Marshall’s rendering of the facts. He was certain that the man executed was the British subject Thomas Nash, who was guilty of the crime of murder on the Hermione. But even Marshall admitted that if the Republicans’ factual assumptions were correct his conclusions would be different. “Had Thomas Nash been an impressed American, the homicide on board the Hermione, would, most certainly, not have been murder,” Marshall conceded. “Of consequence, the decision of the President was so expressed, as to exclude the case of an impressed American liberating himself by homicide.” Although Marshall and his biographers considered the evidence of the identity of the prisoner as Thomas Nash to be overwhelming, at least one modern historical study has presented strong circumstantial evidence that he was, in fact, an American citizen named Jonathan Robbins.


In addition to his presumption that the man executed was Nash, Marshall insisted on another crucial premise that was also debatable. In the Robbins case, as discussed above, Marshall argued that the controversy involved only a question under the Jay Treaty, and that such a question, as opposed to a case in law, did not require judicial resolution. But it could be argued that the Robbins controversy contained key elements of a case in law.


There were differences between the extradition proceeding in Judge Bee’s courtroom and that of an ordinary trial. Unlike a trial, the arguments in the Robbins case encompassed the meaning of a binding treaty between two nations and the proper authority to see that the terms of the treaty were carried out. But the proceeding also had trappings of an ordinary case, with a federal judge presiding and hearing arguments from opposing counsel. And, significantly, Judge Bee was required to determine whether there was sufficient evidence of criminality to bind the prisoner over for a British court-martial. The purpose of the proceeding was, in effect, to determine probable cause of a crime, a determination that must be made in an ordinary criminal case. Judge Bee’s decision, in turn, dictated whether the prisoner would ultimately be deprived of his liberty and his life without the due-process rights that, under the U.S. Constitution, are protected by the judicial branch of the government.


Regardless of the serious questions raised about Marshall’s arguments, he carried the day on the floor of the House of Representatives in the spring of 1800. To the immense relief of President Adams, Marshall’s bravura performance effectively ended congressional debate in the Robbins case. After Marshall’s speech, the Republicans’ motion for censure of the president was soundly defeated, and the Federalists, pressing their advantage, quickly passed a resolution approving of Adams’s action.


With Marshall’s considerable assistance, Adams had managed to deflect serious challenges to his policies from the Republicans during the crucial congressional session prior to the 1800 presidential election. But the president was less successful in quelling opposition from the High Federalists. They had never forgiven him for his peace initiative with France. From the moment of his announcement in February 1799 that he would send a second diplomatic mission to Paris, through the presidential election more than a year and a half later, Hamilton and his High Federalist allies were determined to undermine Adams’s presidency and his chance for reelection.


An increasingly bitter Hamilton began to lump Adams and the rival Jeffersonians together, viewing both as poisonous spirits infecting the American body politic. The High Federalists struggled valiantly at home, Hamilton wrote to American Minister Rufus King in England, but were always faced with the “perverseness and capriciousness of one [Adams] and the spirit of faction of many [the Jeffersonians].” Adams was subject to “momentary impulse,” Hamilton wrote; “vanity and jealousy exclude all counsel,” and “passion wrests the helm from reason.” But Hamilton was unsure of the course the High Federalists should take. “In our councils there is no fixed plan,” he wrote.


Soon enough, however, the High Federalists agreed upon a strategy that they hoped would deny Adams a second term. At Hamilton’s insistence, the High Federalists agreed to give equal public support to the two Federalist candidates, Adams and South Carolina’s Charles Cotesworth Pinckney. With their strong endorsement of Pinckney, the High Federalists expected South Carolina’s electors to withhold their support for Adams, thereby guaranteeing the election of Pinckney to the presidency.


Adams was not oblivious to the intrigue surrounding him. As early as December 1799, three of his Cabinet members well known for their loyalty to Hamilton—Secretary of War James McHenry, Secretary of State Pickering, and Secretary of the Treasury Oliver Wolcott—sensed that they no longer enjoyed the president’s trust. Adams now considered the three Cabinet members “his enemies,” Wolcott wrote Massachusetts’s Fisher Ames, adding that the president’s “resentments against General Hamilton are excessive.”


Adams, it often seemed, was bereft of a true political friend in all of Philadelphia—except for John Marshall. Through the entire rancorous session of the Sixth Congress, Marshall not only remained loyal to the president in his votes, but valiantly and effectively defended the Adams administration’s policies. And when necessary, as the Robbins case demonstrated, Marshall brilliantly defended the conduct of the president himself.


In typically abrupt fashion, Adams attempted to reward Marshall and, at the same time, rid himself of one of his Cabinet members whom he suspected of disloyalty. On the evening of May 5, 1800, the president demanded that Secretary of War McHenry leave a dinner party to discuss departmental business with him. After settling the departmental business, Adams launched into a blistering attack on Hamilton and accused McHenry of being his stealthy accomplice. In McHenry’s account of the incident, the shaken Cabinet secretary tried to defend himself, which only infuriated the president. Adams castigated McHenry for what he charged were the War Department’s woeful inefficiencies. Left little choice, McHenry submitted his resignation, which the president accepted on the spot.


Less than forty-eight hours later, without consulting Marshall, Adams sent his name to the Senate as the replacement for McHenry. With the extraordinary self-assurance that he had earlier displayed in turning down President Adams for a seat on the U.S. Supreme Court, Marshall carefully considered the reasons why he should not accept the president’s latest offer. First of all, he did not consider himself well qualified to be secretary of war. Second, he was not yet willing to abandon his hopes of returning to the Richmond bar. His once-thriving law practice had suffered severely as a result of his long absences, first as envoy in Paris and now as a member of Congress. If he had any hope of resuscitating his practice, he knew he must return soon to Richmond. Marshall was also aware that his wife, Polly, had been extremely unhappy living in Philadelphia and wanted desperately to reside permanently in Richmond. Marshall therefore wrote Adams privately (so as not to embarrass the president) that he must reluctantly decline his offer. Yet, even after he had also received Marshall’s formal public letter respectfully declining the appointment, Adams did not withdraw the nomination, and on May 9, 1800, the Senate duly confirmed Marshall as secretary of war.


Although John Adams knew that he could not persuade Marshall to serve as secretary of war despite the Senate confirmation, the president was still determined to make Marshall a member of his Cabinet. The opportunity arose on May 10, after Adams, in a confrontation with Secretary of State Pickering—another Cabinet member he had long suspected of disloyalty—demanded that his secretary of state resign. The proud, arrogant Pickering refused, and so Adams dismissed him.


Two days later, the president sent the name of John Marshall to the Senate, this time to be his new secretary of state. The incorrigible Adams had neglected, once again, to inform Marshall of his intention to appoint him to his Cabinet. In fact, Marshall was en route to Richmond to attend to legal matters in the state courts at the moment that the Senate received his name for a second Cabinet post.


With his second Cabinet appointment within a week pending, Marshall’s reasons for returning to Richmond permanently still weighed heavily on him. But there were attractions to being secretary of state. Most important, Marshall considered himself well qualified to supervise the administration’s foreign policy. He possessed extensive high-level experience as a diplomat in Paris, and he continued to hold strong views on the direction that U.S. foreign policy should take. Accepting the position, moreover, would allow him to serve his country and his party at a salary ($5,000) that would support a comfortable lifestyle. The cabinet post might also shield him from the ugly partisan attacks of the Republicans. He later wrote:


The office was precisely that which I wished, and for which I had vanity enough to think myself fitted. I should remain in it while the party remained in power; should a revolution [i.e., Jefferson’s election as president] take place, it would at all events relieve me from the competition for Congress without yielding to my adversaries, and enable me to return once more to the bar in the character of a lawyer having no possible view to politics. I determined to accept the offer.





[5]
Prelude to a Revolution



REPUBLICAN LEADERS in the House of Representatives were dealt a maddening defeat by the Federalist majority when they had attempted to debate the merits of the Alien and Sedition Acts in January 1799. Whenever a Republican spoke, Jefferson reported to Madison, the Federalists “began to enter into loud conversations, laugh, cough, etc., so that for the last hour of these gentlemen’s speaking, they must have had the lungs of a vendue master to have been heard.”


But Jefferson, understandably irritated, realized that his opponents were making a tactical error. He was convinced that the furor over the XYZ Affair—which he labeled “the X.Y.Z. delusion”—had begun to dissipate, thanks largely to the public’s general revulsion at the Alien and Sedition Acts. He noted with satisfaction that Congress was almost daily bombarded with petitions—sent primarily from the states of New York, New Jersey, and Pennsylvania—protesting the laws. The petitions were tangible evidence that Republican arguments against the oppressive laws, most dramatically articulated in the Kentucky and Virginia Resolutions, were having the desired effect on public opinion.


What Jefferson feared most was that the protests against the laws would turn violent, as, reportedly, appeared likely in several sections of Pennsylvania. “Firmness on our part, but passive firmness, is the true course,” he wrote Madison. “Anything rash or threatening might check the favorable dispositions of these middle states and rally them again around the measures which are ruining us.”


Outside of Philadelphia, the Republicans were more than holding their own in the state elections in the Southern and Middle Atlantic states, as Republican victories in the Virginia gubernatorial and assembly races demonstrated. Jefferson knew that Republican successes in state legislative elections were crucial if the Republicans were to win the 1800 presidential election, since more than half of the states provided that the state legislatures appoint their presidential electors. Jefferson was intent on making certain that the Republicans’ message was effectively spread through word of mouth, the Republican press, and the publication and wide distribution of political pamphlets.


By the late summer of 1799, almost a year after he had drafted the Kentucky Resolutions, Jefferson wrote to Wilson Cary Nicholas, the neighbor who had delivered the Resolutions to John Breckinridge, proposing that the Republicans renew their protest by responding to Congress and to states that had ignored or rejected their arguments in the Kentucky and Virginia Resolutions. Jefferson recommended that they reiterate his basic objection that Congress, by ignoring the essential compact among the states, had exceeded its constitutional authority in passing the laws. Repeated violations of the compact, Jefferson believed, would justify overt defiance by the states.


Realizing that his arguments could be construed as advocating secession, Jefferson suggested to Nicholas that the Republicans “express in affectionate and conciliatory language our warm attachment to union with our sister-states, and to the instrument and principles with which we are united.” Indeed, Jefferson conceded, union was worth the sacrifice of everything—except the rights of self-government. Confident that the good sense of the American people would prevail, and that the Alien and Sedition Acts would be overturned, Jefferson nonetheless reserved the right of the states to secede if all else failed. Union, he wrote to Nicholas, was not worth the price of self-government, “which we have never yielded and in which alone we see liberty, safety, and happiness.”


In this remarkable letter, Jefferson proved himself a political purist, willing to sacrifice everything, even the union for which he had been such an eloquent spokesman. But even as he wrote this radical declaration of principle, he acknowledged that he needed the counsel of the more pragmatic Madison. His arguments, he emphasized, were only a basis for discussion. In fact, Jefferson had met with Madison, before he wrote Nicholas. And Madison, predictably, toned down Jefferson’s declaration and ultimately eliminated his call for secession as a last resort.


Jefferson was not particularly disappointed by the moderation imposed upon him by Madison. As he wrote Nicholas, his recommendations had only been for the purpose of expressing “some general ideas for consideration and consultation.” He reported that “Mr. Madison does not concur [with Jefferson’s position on secession] . . . and from this I recede readily, not only in deference to his judgment, but because . . . we should never think of separation but for repeated and enormous violations.”


Before closing his letter to Nicholas, Jefferson warned that “the visit of the apostle Marshall to Kentucky excites anxiety; however, we doubt not that his poisons will be effectually counterworked.” Jefferson’s attack on Marshall was puzzling, because, of all the Federalist leaders, Marshall had been the most critical of the Alien and Sedition Acts. Marshall, in fact, had not gone to Kentucky to spread “poisons” but to visit his father, who was dying.


By early fall, Jefferson’s attention had turned to Republican prospects in the presidential election. He happily reported to his South Carolina ally Senator Charles Pinckney that there were indications that the Republicans would win majorities in both houses of the Pennsylvania legislature. With Republican victories in Pennsylvania and other Middle Atlantic states as well as in the South, Jefferson believed the Republicans would win control of the executive and legislative branches of the federal government.


Jefferson continued to denounce the work of the third branch of the federal government, the judiciary, not just for the Federalist judges’ complicity in prosecutions under the Alien and Sedition Acts, but also for their recognition of a unifying federal common law based on evolving judicial principles, not statutes passed by the popularly elected legislatures.


The emergence of a federal common law was just one more example to Jefferson of the “monarchising” policies of the judicial and executive branches of the federal government. It was urgent, therefore, that Republican leaders like Pinckney continue to work toward what Jefferson would later refer to as a peaceful revolution. Jefferson was confident that, once the monarchial designs of the Federalists had been exposed, the American people would reject them and allow his party to rededicate the nation to its essential republican principles.


Early in 1800, Jefferson received the shocking news from Paris that Napoleon Bonaparte had seized power from the French Directory. “You have seen the afflicting details from Paris,” Jefferson wrote Dr. William Bache. “On what grounds a revolution has been made, we are not informed, and are still more at a loss to divine what will be its issue: whether we are to have again the history of Robespierre, of Caesar or the new phenomenon of a usurpation of the government for the purpose of making it free.”


A passionate supporter of revolutionary France, Jefferson was alert to the despotic dangers posed by the new regime. He drew important lessons for the United States from the coup. Napoleon’s seizure of power should remind Americans of the “necessity to rally firmly and in close bands round their Constitution.” The first constitutional duty of U.S. citizens was to abide by the will of the majority, but always with a respect for the rights of the minority. They must “beware a military force, even of citizens, and to beware of too much confidence in any man.”


Jefferson believed that republican principles continued to be in danger at home as well. He feared the concentration of power in a single executive, then President Adams, but even more he feared Hamilton, whom he termed “our Bonaparte.” And that executive power could too easily be expanded by the vigorous prosecutions of critics of the Adams administration under the Sedition Act as well as by the threat posed by a large, potentially menacing standing army.


Still, Jefferson distinguished between the American and French experiences. He noted that Americans, unlike the French, had been committed since their revolution almost a quarter-century earlier to the natural law of self-government. “Of the sacredness of this law our countrymen are impressed from their cradle,” he wrote John Breckinridge, “so that with them it is almost innate.”


In their most blatant effort to stay in power, the Federalists stepped up their campaign to silence critics of the Adams administration by targeting three Republican “scribblers”—William Duane, Thomas Cooper, and James T. Callender. According to the Federalist press, the three foreign-born “scribblers” took their orders directly from Jefferson—labeled “the Chief Juggler”—and together they had conspired to spread subversive Republican invective across the country.


The first of the writers singled out, William Duane, inspired both scorn and trepidation among Federalist leaders (including Washington, Adams, and Pickering). Although born in colonial New York to Irish parents (a fact disputed by his Federalist detractors, who insisted that the “wild Irishman” had been born in Ireland), Duane had spent his early adulthood in the British Empire, demonstrating an exceptional talent for vituperative attack on the governing establishments in both India and Great Britain. As editor of Calcutta’s Indian World, he so infuriated the provincial governor with his attacks on the powerful East India Company that he was seized, divested of his property, and deported without a trial.


Duane returned to the United States in 1796, at the age of thirty-six, to become assistant to Benjamin Bache, the editor of Philadelphia’s Aurora. When Bache died of yellow fever in 1798, Duane succeeded him and quickly introduced his confrontational style of journalism into the columns of the Aurora.


Three months after he took over the Aurora, Federalist prosecutors made their first attempt to transfer Duane from his editorial office to a federal jail. Their effort followed a scuffle outside of St. Mary’s Catholic Church in Philadelphia in the spring of 1799, where a small group of Irish immigrants had attempted to obtain signatures on a petition protesting the Alien Act. Duane and three other men were arrested and charged with maliciously stirring up a seditious riot with intent to subvert the government of the United States. It became known as “Duane’s case,” even though the prosecution never established that Duane was present at the church. A jury acquitted all four defendants after only thirty minutes of deliberation.


The following summer, Secretary of State Pickering called President Adams’s attention to Duane’s accusation, repeatedly published in the Aurora, that the administration was improperly influenced by British interests. With Pickering himself supplying the offending articles from the Aurora to the federal prosecutor, Duane was arrested for seditious libel.


While Duane’s sedition trial was pending, the Federalists made their most audacious effort to gag the Aurora’s editor. It occurred in March 1800, after Republican senators furnished to Duane a copy of the Federalists’ proposed Ross bill, named for Senator James Ross of Pennsylvania, which would have given a Federalist–dominated congressional committee of twelve, presided over by Federalist Chief Justice Oliver Ellsworth, the authority to scrutinize and, presumably, throw out electoral votes for Jefferson in the impending presidential election. Duane promptly published the bill, along with fiery editorials assaulting the legislation, before it passed the Senate.


The enraged Federalists invoked a novel notion of Senate privilege to punish the Aurora’s editor. This theory held that there could be no publication of the Senate’s business that brought the body into disrepute. A special Senate committee on privileges was convened and quickly found Duane guilty of seditious utterances. He was ordered to appear before the Senate in a special proceeding that required the presiding officer of the Senate, Thomas Jefferson, to read the charges against Duane.


It seemed that the Federalists had finally trapped Duane, and ensnared the Republican presidential aspirant in the process. But the feisty Duane was more than equal to the challenge. He refused to recognize the legitimacy of the Senate’s charge. Denouncing its action as a “monstrous attempt” to muzzle him, Duane vowed to continue to comment on the Senate’s proceedings “with all freedom that the Constitution secures to the press.”


Duane also met with two prominent Republicans—Alexander Dallas, secretary of the commonwealth of Pennsylvania, and Thomas Cooper, a Pennsylvania lawyer and writer—to devise a legal strategy for his defense. They decided that Duane should try to delay the Senate proceeding for as long as possible but, ultimately, to challenge the legality of the proceeding, including the jurisdiction of the Senate to punish Duane. Cooper informed Jefferson of the strategy in a letter that began with a formal request by Duane to the vice president, as presiding officer of the Senate, for the assistance of counsel at the Senate proceeding and the right to call witnesses in his behalf.


Before the Senate could act on his request, however, Duane was ordered to appear before the Senate, where he repeated his request for legal representation. He was informed that legal counsel could appear on his behalf only to deny any of the charges or to offer “in excuse and extenuation of his offense.” His attorneys could not challenge the jurisdiction of the Senate or present evidence of his innocence, such as the defense that what Duane had printed was true.


Without legal representation, Duane declared that he would not voluntarily appear before the Senate, which, therefore, found him guilty of contempt on March 25 and issued a warrant for the sergeant-at-arms to take him into custody. The warrant, signed by the Senate’s presiding officer, Vice President Jefferson, enlisted every officer of the federal government to assist the sergeant-at-arms in bringing the fugitive to justice. But somehow, over the next few months, Duane managed to stay just out of reach of the authorities, all the while taunting his pursuers by continuing to publish his attacks in the Aurora.


Publicly, Jefferson was scrupulously nonpartisan during the Duane proceedings in the Senate. He was, nonetheless, fully informed by Duane’s attorney Thomas Cooper of every strategic legal move that the Aurora editor would make during the confrontation with the Senate, and may well have participated in the strategy sessions. In any event, he was surely relieved that the editor of the leading Republican newspaper in the country remained free throughout the election campaign.


John Marshall, who was not directly involved in the Duane case, made written observations on both the legal and the political aspects of the controversy, whereas Jefferson, who presided over the proceedings, wrote nothing. Marshall defended the legality of the Senate’s action against Duane, although he considered it a political mistake for the Federalists.


Marshall’s denunciation of Duane’s published attacks (“a [daily] falsehood & an insult”) was uncharacteristically dogmatic. And his defense of the Federalist Senate majority’s action appeared somewhat strained. The usually deliberate Marshall relied exclusively on precedent—that it had been done before and accepted by both political parties. Conspicuously missing from his arguments was any suggestion of the danger that the partisan Senate attack on Duane could pose for a free press during a presidential campaign year.


Thomas Cooper found himself the object of a Sedition Act prosecution shortly after Duane had failed to appear in the Senate to hear the charges against him. Like Duane, Cooper had earlier gained a measure of notoriety in England with his outspoken verbal attacks on the established British order; he was denounced in Parliament for his radicalism by Edmund Burke. But, unlike Duane’s, Cooper’s reputation was not acquired solely from his work as a journalist. Born in England, Cooper was an Oxford-educated barrister who was also a serious chemist as well as a successful Manchester businessman. The freedom to express his political beliefs was more important to Cooper, and as a result, he immigrated to the United States in 1794, where he expected that he could more freely express them. Cooper settled in rural Northumberland County, Pennsylvania, became a U.S. citizen, practiced law, and eventually wrote articles and pamphlets criticizing the Adams administration.


In 1799, Cooper wrote an article in the Northumberland Gazette in which he imagined himself a power-hungry president of the United States. Cooper described the policies that his despotic president would need to pursue to consolidate his power—measures that were remarkably similar to the policies of the Adams administration, including the expansion of a standing army and prosecutions of the opposition press. In conclusion, Cooper dispensed with the imaginary president and specifically attacked Federalist prosecutions under the Alien and Sedition Acts.


After Secretary of State Pickering had a copy of Cooper’s article (which had been reprinted in the Aurora) sent to the president, Adams wrote Pickering that such “libels and satires” were “lawless things, indeed!” The president said he had not read “a meaner, a more artful, or a more malicious libel. I despise it; but I have no doubt it is libel against the whole government and, as such, ought to be prosecuted.”


Cooper was soon accused in print by an anonymous writer of attacking Adams because the president two years earlier had refused to appoint him to a federal commission arbitrating American and British debts. Cooper vehemently denied the charge and was further incensed because the anonymous writer could have known about his request for a federal appointment only through a leak from the president of their confidential correspondence. He published a denial of the charge in a handbill, commenting acidly that the president was “hardly in the infancy of his political mistake” when Cooper’s request for federal appointment had been turned down.


Though Adams and Pickering had targeted Cooper for reprisal, Federalist prosecutors only brought charges against him under the Sedition Act after Cooper served as legal adviser to William Duane. With Duane on the run in April 1800, Cooper was arrested for seditious libel and prosecuted before U.S. Supreme Court Justice Samuel Chase, who was serving as circuit judge, sharing the bench with U.S. District Judge Richard Peters.


From the outset, it was clear that Justice Chase, the most zealous Federalist on the bench, was in charge and actively engaged in helping the prosecutor prove Cooper guilty. In his remarks during trial and in his instruction to the jury, Chase systematically undermined Cooper’s two defenses—that what he wrote was true and, alternatively, that even if it was not shown to be true, the writer lacked the requisite bad motive. Although the Sedition Act’s language made it clear that the burden was on the government to prove Cooper’s writings false, Justice Chase shifted the burden to the defendant to prove that what he wrote was true. The defendant “must prove every charge he has made,” Chase told the jury, “he must prove it to the marrow.” Chase also declared in open court that the evidence showed that the defendant “intended to dare and defy the government and to provoke them,” concluding that that was proof enough of Cooper’s bad intent.


After brief deliberation, the jury brought in a verdict of guilty for what was essentially Cooper’s criticism of the public policies of the president of the United States. Chase sentenced Cooper to six months in prison and assessed a $400 fine.


Throughout the Cooper trial, Jefferson said nothing publicly and offered little comment in his correspondence. Jefferson’s reticence about the Federalist assault on Cooper (as well as on Duane and Callender) was probably due to his fear that any written communication from him might be intercepted by Federalist postal officials and used against him or his party.


James T. Callender, the third target for the Federalists in the spring of 1800, first gained public notice for his writings in Great Britain challenging the established political order. The Scottish-born Callender was indicted for seditious criticism of the government in Edinburgh in 1793 for his publication The Political Progress of Great Britain, or An Impartial History of Abuses in the Government of the British Empire, which attacked King George III, Parliament (“a phalanx of mercenaries”), and the British constitution (“a conspiracy of the rich against the poor”). He fled to the United States, and was forbidden by British authorities from returning to his homeland.


Callender was a cruder version of the political radical than either Duane or Cooper. For much of his life in the United States, Callender was debt-ridden and suffered periodic bouts of alcoholism. His political writings were filled with venomous personal attacks on his political targets. It was Callender who first publicly exposed Alexander Hamilton’s affair with a married woman, Maria Reynolds. In 1798, after Callender had joined the staff of the Aurora, the rival Federalist newspaper, the Gazette of the United States, demanded the ultimate sanction. Callender had published “sufficient general slander on our country,” the Gazette charged, “to entitle him to the benefit of the gallows.”


Callender fled Philadelphia and turned up in Virginia, where he joined the staff of the South’s leading Republican newspaper, the Richmond Examiner. While at the Examiner, Callender wrote his best-known pamphlet, The Prospect Before Us, a bristling attack on the Federalist party and an unadorned plea for Jefferson’s election to the presidency.


Callender’s broadside assault did not spare even John Marshall and may explain, in part, Marshall’s great interest in Callender’s sedition trial. Marshall’s successful 1798 congressional campaign, Callender wrote, could be attributed to his hypocritical guile and base pandering to the masses. According to Callender, Marshall had duped Richmond’s Republican voters by persuading them that his views did not differ from those of his Republican opponent. All the while, Callender wrote, Marshall was courting them shamelessly by plying them with liquor and dancing foolishly around expensive barbecues that Marshall himself had paid for. He was “the paymaster of strong liquors,” Callender wrote, “the barbeque representative of Richmond.”


Callender saved his most acrimonious attacks for President Adams. “The reign of Mr. Adams has been one continued tempest of malignant passions,” Callender wrote. “As President, he has never opened his lips, or lifted his pen without threatening and scolding; the grand object of his administration has been to exasperate the rage of contending parties to calumniate and destroy every man who differs from his opinions.”


For Callender, the choice for the voters was between “paradise and perdition,” between an exemplary Jefferson and an unprincipled, warmongering Adams, “between that man whose life is unspotted by crime, and that man whose hands are reeking with the blood of the poor, friendless Connecticut sailor [Jonathan Robbins].” He concluded: “Take your choice, then, between Adams, war and beggary, and Jefferson, peace and competency.”


Jefferson had praised The Prospect Before Us after Callender sent him a proof of the manuscript. “Such papers cannot fail to produce the best effect,” Jefferson wrote. Soon after Prospect was published, Callender wrote a series of articles further attacking Adams and reported to Jefferson that he was “now firing through five port holes at once, which is enough for one hand.”


With the Federalists already on the attack against Duane and Cooper, it was only a matter of time until they targeted Callender. Writing to Jefferson in early May 1800, Virginia’s Governor James Monroe predicted, “An attempt will be made to carry the sedition law here, as an electioneering trick, in the course of the summer.” Justice Samuel Chase, fresh from the trial of Thomas Cooper, was given a copy of Callender’s The Prospect Before Us en route to Virginia for his first tour of the Southern federal judicial circuit. Chase later recalled that his “indignation” was strongly aroused by Callender’s “atrocious and profligate libel.” Even before he had arrived in Virginia, the justice had decided that Callender had violated the Sedition Act.


After a warrant for Callender’s arrest was sworn out, Chase expressed his fear “that we shall not be able to get the damned rascal in this court.” But Callender was soon arrested and brought before Chase, who released him on $400 bail pending trial.


The question for Jefferson and other Republican leaders was how vigorously Callender should be defended. He was not the most reputable spokesman for Republican principles. But he had, in his inimitable way, done the party a distinct political service. Jefferson wrote Monroe that Callender should be “substantially defended” in the Richmond courtroom in which Justice Chase presided.


At the trial, Justice Chase rendered Callender’s attorneys virtually powerless to defend their client. He harassed all three of Callender’s lawyers, each a leader of the Virginia bar. The Justice interrupted George Hay, son-in-law of Governor James Monroe, when Hay attempted to make the argument that Callender’s attacks were opinions protected under the Sedition Act, not “fact falsely and maliciously asserted.” Chase abruptly challenged Hay, declaring that Callender’s pamphlet was false, and that the defendant’s bad intentions appeared “sufficiently obvious.”


The first defense witness was John Taylor, a leader in the Virginia Assembly and a confidant of Jefferson. Before Taylor could say a word, Chase challenged the witness by insisting that he know in advance what the defense hoped to prove by Taylor’s testimony. When he was told that Taylor was expected to testify that he could corroborate Callender’s opinion with his own previous conversations with President Adams showing that the president was indeed “a professed aristocrat,” Chase demanded that all questions to Taylor be put in writing in advance for his review. When the questions were listed, Chase ruled them inadmissible.


A second defense attorney, William Wirt, attempted to argue that the Sedition Act was unconstitutional. Chase interrupted Wirt and finally ordered him to sit down because, he insisted, his argument was inadmissible. When Hay tried once more to defend Callender, he was again interrupted by the judge. Frustrated that he could not plead his case for his client, Hay folded his papers and withdrew from the case.


After the jury returned a guilty verdict against Callender, Justice Chase praised the panel “because it [the verdict] showed that the laws of the United States could be enforced in Virginia, the principal object of this prosecution.” Until he had read Callender’s book, Chase said, he had not thought such a bad man existed in the United States. He was relieved, therefore, to know that Callender “was not a native American.” Callender was sentenced to nine months in jail, and would not be free until the day the Sedition Act expired, during Jefferson’s first year in office as president.


Although the Callender prosecution was a direct attack on the Republican opposition to the Adams administration and a blunt attempt to silence one of the party’s most effective propagandists, Jefferson himself was not directly involved in the trial and did not comment extensively on it in writing. On the other hand, John Marshall, recently appointed secretary of state by President Adams, attended the trial, and after Chase had sentenced Callender, accompanied the justice on a stagecoach returning to Philadelphia.* Marshall’s presence at the trial was somewhat puzzling, since his attendance could hardly have been inconspicuous. He was, by then, Adams’s most trusted Cabinet officer and perceived as one of the president’s most enthusiastic supporters for reelection. Did he, by his presence, willingly give his imprimatur to the prosecution?


There is no written record of Marshall’s opinion of the Callender trial when it occurred, but he later defended the conduct of Justice Chase. It is fair to say, based on Marshall’s later comments, that he disagreed on technical legal grounds with some of Chase’s rulings, but that he stopped short of outrage at the justice’s conduct at the Callender trial.


Jefferson was not “the Chief Juggler” of Duane, Cooper, and Callender that the Federalist press supposed. There is no record of strategy meetings between Jefferson and the journalists, and no correspondence revealing that Jefferson ordered, or made editorial suggestions on, the work of the three “scribblers.” That does not mean that he was unaware of their work or discouraged them from spreading word of what he considered to be the blasphemies of the Adams administration or the need for a new Republican order.


Jefferson read William Duane’s scorching editorials in the Aurora and, no doubt, approved of them. As presiding officer of the Senate, he was, moreover, an involuntary participant in the Federalist plan to jail Duane in March 1800 for his verbal transgressions against senators of the ruling party. Jefferson’s only tangible act in support of Thomas Cooper was a request earlier in the year to the Republicans’ state chairman in Virginia that eight dozen copies of Cooper’s pamphlet Political Arithmetic, a dense analysis of the nation’s economy that favored agricultural and inland trade interests championed by the Republicans, be distributed to party committees in every county in the state. Only with regard to Callender is there ample evidence that Jefferson had long encouraged his diatribes. Earlier in the decade, he had read and admired Callender’s published attack on the British monarchy and governing establishment. After Callender immigrated to the United States and enthusiastically enrolled as a scribe in the Republican cause, Jefferson wrote him letters of support, including the one praising The Prospect Before Us. And from time to time, he answered pleas for money from the desperate Callender, who always seemed to be in debt. According to Jefferson, his modest donations (no single contribution of more than $50) were charitable gestures; his detractors considered them payoffs for Callender’s attacks on the Federalists.


Marshall’s utter disdain for Callender—and, to a slightly lesser degree, Duane—may suggest why the more radical members of his party were fierce in their pursuit of Callender and the other Republican “scribblers” who offended them. But whereas the pragmatic Marshall admitted that the attacks on Callender and Duane were political mistakes, his more zealous Federalist colleagues, such as Pickering, Justice Chase, and even the president himself, could not rein in their disgust or drive for revenge.


The Federalists’ pursuit of William Duane made them look oppressive and, ultimately, incompetent, when they failed to capture the elusive Republican editor. Though the Federalists did corner Thomas Cooper, their success only made a martyr of him. When he was released from jail, shortly before the presidential election, Cooper was made the toast of Philadelphia by the Republicans, the triumphant symbol of freedom over Federalist tyranny. And thanks, in particular, to the tactics (biases) of Justice Chase, the Federalists even cast a scoundrel like James T. Callender in a sympathetic light, as the victim of an overzealous and patently unfair prosecution.*


If Jefferson had, in fact, been “the Chief Juggler,” he could hardly have planned it better.
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“The Fangs of Jefferson”



AFTER HE WAS SELECTED to lead the Republicans’ presidential ticket in 1800, Jefferson projected the image of a political ascetic, wishing only that his pure republican principles be put before the voters. He told his opponent, John Adams, that the presidential contest had nothing to do with their personalities, and everything to do with their conflicting political principles. “Were we both to die today,” Jefferson told Adams, “tomorrow two other names would be put in the place of ours, without any change in the motion of the machinery.”


As the candidate of lofty principle, Jefferson often appeared to view the day-to-day business of winning the presidency as beneath him, or at least irrelevant to his role as the Republican standard-bearer. His determination to avoid any opportunity to bring public attention to himself was apparent when he made plans to return to Virginia after the adjournment of the spring congressional term. He wrote Virginia Governor Monroe that he hoped to meet with him in Richmond before returning to Monticello. But he cautioned Monroe that their meeting should take place without the public’s knowledge.


“Besides my hatred of ceremony,” Jefferson wrote Monroe, “I believe it better to avoid every occasion for the impression of sentiments which might drag me into the newspapers.” He acknowledged that the Federalists had put public displays to powerful political use, rallying support by furnishing occasions for “the flame of public opinion to break out from time to time.” But Jefferson thought such public events unnecessary, even detrimental, to the achievement of his ambitious goals.


Despite his public image of detachment, Jefferson was anything but aloof in his behind-the-scenes political activities. He and Madison, in particular, discussed both broad issues of political principle and specific strategies for partisan advantage. Jefferson had firm ideas on how to exploit the growing fissure between the moderate and conservative Federalist factions over the second Paris peace mission and the related issue of a standing army. He knew that Adams and Marshall supported the peace mission and wanted to maintain the army only for defensive purposes, whereas the High Federalists, led by Hamilton, opposed any settlement with France and favored an expansive, permanent military presence.


Jefferson believed it was important that the Republicans give the warring Federalist factions no reason to unite on the issues. Republicans should continue to advocate a peace settlement with France without saying or doing anything that could provide the Federalists a pretext for keeping a large standing army in peacetime.


At the same time that he was setting the broad parameters of the Republicans’ national strategy, Jefferson maintained a very active interest in his party’s organization, down to the local county level—as his directive to Virginia’s Republican chairman to distribute Thomas Cooper’s Political Arithmetic demonstrated. He was, moreover, vigilant in urging that the party’s message be widely disseminated by the fervent Republican press and the party’s most effective pamphleteers. He could justifiably deny that he was “the Chief Juggler” of partisan Republican writers like Duane, Cooper, and Callender—but he knew and encouraged their work.


Jefferson also demonstrated a sure grasp of the electoral process. He prided himself on his ability to know how each state’s electors were likely to vote, and indeed boasted that in the 1796 presidential election his prediction was within one or two votes of the outcome. He was somewhat less confident of his prognostications in 1800, but nonetheless ventured to make an educated estimate of the Republicans’ chances. He conceded the New England states to Adams and counted most of the Southern and Western states in the Republican column, though he was concerned about Federalist inroads in the Carolinas. The election, Jefferson thought, would be decided in the Middle Atlantic states.


Jefferson had received reliable reports that the two houses of the Pennsylvania legislature—one controlled by Federalists, the other by Republicans—were deadlocked and would not agree on an electoral law, thereby neutralizing the state in the presidential election. Despite assurances from Republican supporters in New Jersey that his party would prevail, Jefferson was not prepared to make such a prediction. His attention, therefore, turned to New York, and more particularly to New York City, where the April election of the city’s representatives to the state assembly would determine which party would control the state’s electors—and probably the national election.


The fate of the presidential election was, in effect, placed in the hands of the rival political leaders in New York, the Federalists’ Alexander Hamilton and the Republicans’ Aaron Burr. During the campaign, Burr not only demonstrated superior organizational skills but also proved to be a better strategist than Hamilton. Hamilton’s task appeared somewhat easier than Burr’s, since the Federalist incumbents already held a majority in the state assembly. But the Federalists made a fatal miscalculation by naming a lackluster list of candidates from New York City for the new assembly. Burr had shrewdly withheld his own slate of Republican candidates until the Federalists had named theirs. Once the Federalist candidates had been announced, Burr stunned Hamilton and other members of his party by announcing a dazzling Republican ticket that included some of the most illustrious names from the American Revolution—former Governor George Clinton, Judge Brockholst Livingston, and General Horatio Gates.


Hamilton was furious that he had been outmaneuvered by Burr, whose Republican slate in New York City won, and took the desperate step of pleading with Governor John Jay to call a special session of the state legislature to nullify what appeared to be a certain Republican electoral victory in the state. Since the old Federalist-dominated assembly was still in office, Hamilton reasoned, the governor could ask the lame-duck legislature to adopt an electoral plan that would take the presidential vote away from the new Republican majority in the assembly and give it to the state’s districts, where the Federalists were likely to be victorious.


To Hamilton, such an extraordinary measure was necessary to prevent a Jefferson victory, a catastrophe he compared to “the overthrow of the government . . . a revolution after the manner of Bonaparte.” And if that specter of national disaster did not move Jay, Hamilton provided another: the governor must act “to prevent an Atheist in religion, and a Fanatic in politics, from getting possession of the helm of state.” Despite Hamilton’s dire warnings, Governor Jay refused the invitation to participate in the electoral scheme.


The New York City election, which appeared to clinch the presidency for Jefferson, dramatically lifted Burr’s political fortunes within the Republican party. Although Burr had been on the Republican presidential ticket with Jefferson in 1796, he had never been fully accepted by Virginia’s Republican establishment. Jefferson himself had met with Burr only once before the election. The 1796 election had only deepened Burr’s distrust of the dominant Southern wing of the party when all but one of Virginia’s electors withheld their votes from him.


With his brilliant success in New York City’s election, Burr’s name was again prominently mentioned for vice president on the Republican national ticket. The Republican House leader, Albert Gallatin, made inquiries about the availability of either George Clinton or Burr to run with Jefferson. Clinton declined for reasons of age and poor health.


Burr could well have afforded to turn down an offer to run with Jefferson, for he was almost assured election as New York’s next governor if he chose to make the race. He let it be known, nonetheless, that he was interested in the vice-presidency, if he could be assured that there would be no recurrence of the 1796 electoral slight by Southern Republicans. He would agree to be on the ticket with Jefferson only if he received the total allegiance of his party, including the Virginia electors. After those assurances were made, Burr was officially nominated to the ticket with Jefferson at the Republican congressional caucus in Philadelphia.


Meanwhile, the Federalists were in disarray. Their hopes of retaining the presidency had plummeted with news of the Republican victory in New York City’s election. Inside the party, the feud between Adams and Hamilton intensified. For more than a year, Hamilton and his followers had condemned Adams for sending a second peace delegation to Paris. With Adams’s determination to support the peace initiative and his resolve to resist the High Federalists’ demand for a large standing army, Hamilton had thoroughly soured on the prospect of a second Adams presidential term.


As John Marshall had reported to his brother James during the congressional session, Hamilton intended to undermine Adams’s candidacy by urging Federalists to divide their support between the president and South Carolina’s Charles Cotesworth Pinckney equally. Hamilton expected Federalist electors in all states but South Carolina to give Pinckney the same number of votes as Adams. In Pinckney’s home state, Hamilton calculated, Pinckney would split the vote with Jefferson, not Adams. The result, Hamilton hoped, would be the presidential election of Pinckney, over both Adams and Jefferson.


It was a devious plan but one, Hamilton insisted, that was necessary to save the country from both Adams and “the fangs of Jefferson.”


On May 15, Jefferson left Philadelphia for the last time.* The three years he served there as vice president had been pocked with relentless political rancor, so he had few regrets about his departure. Jefferson returned to Virginia by way of the Eastern Shore, stopping briefly for a private visit with Governor Monroe in Richmond before reuniting with his daughter Maria at her home in Mont Blanco. At Monticello, Jefferson harvested his wheat crop (the best ever) and continued to work on a manual for Senate parliamentary procedures, which he had begun during the last congressional term, and which, when finished, would serve the Senate for the next two centuries.


That summer and fall, Jefferson the presidential candidate appeared to await the judgment of the voters with equanimity. He did not campaign, or in any other public way call attention to his candidacy. Within those self-imposed restraints, Jefferson nonetheless continued to make certain that his followers fully understood the political principles that would guide him in elective office. In a letter to Gideon Granger, a forlorn Connecticut Republican in overwhelmingly Federalist New England, Jefferson assured his supporter that a Republican majority in Congress would return government to the people, as the Constitution had intended. He wrote Granger that Republicans would restore freedom of the press and religion, trial by jury, and an “economical government” and, at the same time, oppose “standing armies, paper [currency] systems, war and all connection, other than commerce, with any foreign nation.”


When Jefferson described the prospects for his Republican administration, as he did to Granger, his discussion was of policy and theory. Although Jefferson’s opponents faulted him on those terms, their most vicious attacks on the Republican candidate were personal. Jefferson was accused anew of cowardice for fleeing from British troops two decades earlier, when he was Virginia’s governor. He was suspected of being a Jacobin at heart, bent on Robespierrean treachery. He was attacked as an incorrigible debtor who owed British creditors more than the worth of his entire estate (a charge that was originally attributed to John Marshall, who later denied being the source of it). He was rumored to have cheated a poor widow out of her estate and to have had sexual relations with the wife of one of his best friends.


Worst of all, Federalists charged that a Jefferson presidency threatened to destroy America’s soul. Voters had only to ask one question of themselves, suggested the leading Federalist newspaper, the Gazette of the United States: “Shall I continue in allegiance to God—and a religious President, or impiously declare for Jefferson—and no God!” During the campaign, the Federalists reprinted and widely distributed a sermon of President Timothy Dwight of Yale, a Congregationalist divine, who asked: “Can serious and reflecting men look about them and doubt that, if Jefferson is elected and the Jacobins get into authority, those morals which protect our lives from the knife of the assassin, which guard the chastity of our wives and daughters from seduction and violence, defend our property from plunder and devastation and shield our religion from contempt and profanation, will not be trampled upon?”


Jefferson had written Monroe the previous spring that he had no intention of responding to his critics’ attacks, particularly about his suspected atheism. “It has been so impossible to contradict all their lies that I have determined to contradict none,” he wrote, “for while I should be engaged with one, they would publish twenty new ones.” In a letter a few months later to his friend Dr. Benjamin Rush, Jefferson did, however, offer an explanation for the attacks on him and a defense of his religious beliefs, which he did not think would offend either “the rational Christian nor Deists.” He strongly suspected that the motivation of his harshest critics, New England clergymen and especially Episcopalians and Congregationalists (like Timothy Dwight), was that their power and ambition were threatened by his insistence on religious liberty for all Americans. “The returning good sense of our country threatens abortion to their hopes, and they believe that any portion of power confided to me will be exerted in opposition to their schemes,” Jefferson wrote Rush. “And they believe rightly, for I have sworn upon the altar of god eternal hostility against every form of tyranny of the mind of man.”


John Adams had his own formidable problems. He started well enough, attending a celebration in his honor in Alexandria, Virginia, where the president noted how prosperous the upper South had become since his last visit, during the American Revolution. And in Washington and Philadelphia, he spoke again of his experience in the fight for independence, and defended his current Paris peace initiative.


But at the same time that Adams was promoting his candidacy and policies, the Federalist leader most adamantly opposed to both, Alexander Hamilton, was engaged in his own campaign trip. In June, Hamilton made a tour of New England, ostensibly to review military troops and the progress of recruitment, but actually to evaluate the relative strength of Adams and his preferred candidate, Charles Cotesworth Pinckney. Adams himself was well aware of what he termed Hamilton’s “imprudent and brazened” attempt “to persuade the people to choose electors who will give a unanimous vote for General Pinckney.”


Relations between Adams and Hamilton deteriorated even more in the months before the election. That deterioration was due, in part, to the continuing efforts of the Adams administration to negotiate a peace settlement with France. Since the previous spring, the American envoys in Paris had sent encouraging reports to the administration of progress between their delegation and that of the French government, led by Napoleon’s brother Joseph.


Reports of that progress had reached Jefferson in the spring, and he, like Secretary of State Marshall, waited anxiously for further word throughout the summer and early fall. By this time, both men, who only a year earlier had held such diametrically opposed views of French intentions, were cautiously optimistic about prospects for a peace settlement.


Marshall, as a member of the first American delegation in Paris, had earlier concluded that a just peace settlement with the ruling Directory was impossible. Now he attributed his more sanguine attitude toward a settlement to his greater confidence in the good faith of the new French government.


At the same time that Marshall was looking favorably on a peace treaty with France, he assumed a tougher stance toward Great Britain over that nation’s continued violations of American neutrality on the high seas. In a letter to Rufus King, the American minister to Great Britain, Marshall laid out the demands of the U.S. government for a change in British policy. The British navy must abandon its practice of seizing goods on American commercial ships, and the British admiralty courts must stop condoning the practice, which, Marshall wrote, “converted themselves from judges into mere instruments of plunder.” He also denounced the impressment of American sailors into service in the Royal Navy, which he described as an act “of violence for which there is no palliative.”


If the foreign-policy positions of Marshall and Jefferson toward Great Britain and France, as reflected in their private correspondence in 1800, were placed side by side, it would be difficult to discern major differences between them. Both insisted that Great Britain and France respect American neutrality. They favored free commercial intercourse with each nation but rejected encumbering alliances. And they encouraged peaceful relations with both Great Britain and France on honorable terms that recognized the sovereignty of the United States.


Neither Jefferson nor Marshall credited the other with those reasonable foreign-policy principles. Jefferson never acknowledged Marshall’s highly competent work as secretary of state in forging a strong and independent U.S. foreign policy. And Marshall continued to associate Jefferson with a naïvely benign attitude toward France that threatened American interests.


By October 1800, American and French negotiators had reached agreement on the basic issues of a peace treaty that neither side had dared hope for six months earlier. On October 3, the American and French delegations traveled eighteen miles north of Paris to the country estate of Joseph Bonaparte, where they signed the Convention of Mortefontaine, which provided for “a firm, inviolable, and universal peace” between the two nations.


Although news of the Mortefontaine agreement did not reach the United States for more than a month, earlier reports from Paris of progress in the negotiation provided Hamilton and the High Federalists with one more reason to dread the presidential victory of either Adams or Jefferson. It was during the same month that the Convention of Mortefontaine was signed that a portion of a private letter that Hamilton had written to Federalist leaders, castigating Adams, fell into Aaron Burr’s hands. After excerpts were published in the Republican press, Hamilton decided to have the letter published as a pamphlet. In the letter, Hamilton had condemned Adams’s peace initiative but saved his most savage words for what he called the president’s personal shortcomings, including “disgusting egotism, the distempered jealousy and the ungovernable indiscretion of Mr. Adams’s temper.”


The publication of Hamilton’s attack probably came too late in the presidential campaign to affect its outcome, but it distressed Adams loyalists, including John Marshall. “I wish for his [Hamilton’s] sake that it had never been seen by any person,” Marshall wrote. “I have no doubt that it wounds & irritates the person at whom it is directed infinitely more than [Callender’s] The Prospect Before Us, because its author is worthy of attention & his shaft may stick.”


In October and early November, the election returns dribbled in from the various states, and it was soon apparent that the Republicans would take control of both houses of Congress. Jefferson’s earlier analysis of the presidential election appeared to be borne out by the early returns. New England remained solidly Federalist; Republicans carried New York, thanks to Burr’s ingenuity and organizational skills, but lost New Jersey and had to settle for a one-vote margin in Pennsylvania as a result of a compromise between the divided houses of the state legislature. Jefferson won his native Virginia decisively, and most of the other Southern states. But the contest in South Carolina, which Jefferson had expected to go to the Republicans, turned out to be excruciatingly close. By the middle of November, with all but South Carolina’s electors chosen, the opposing presidential candidates stood in a virtual tie. Both Adams and Jefferson and their supporters awaited word from South Carolina.


Although Marshall was deeply involved with his official duties as secretary of state, he nonetheless found time to write two anxious letters to the Federalist candidate, South Carolina’s Charles Cotesworth Pinckney, reporting the critical position that Pinckney’s state held in the election. While emphasizing South Carolina’s decisive role in the presidential election, Marshall may also have been subtly exhorting Pinckney to see that all efforts were made to help the Federalist ticket. “I believe the Senate of Pennsylvania will maintain their ground,” Marshall wrote Pinckney on November 20. “This, however, will not do for us if Mr Jefferson gets any votes in South Carolina.” Even if the Federalist-controlled Senate in Pennsylvania held out for a compromise that deprived Jefferson of a decisive electoral advantage in that state (as it did), Marshall concluded, “it is now reduced to an absolute certainty that any success in your state elects him.” Two days later, Marshall again wrote Pinckney to underscore the urgency of his state’s election: “On your legislature, I believe, depends absolutely the election.”


Jefferson was no less eager to receive the results from South Carolina than Marshall as he awaited word from Senator Charles Pinckney, who had been assigned primary responsibility for a Republican victory in the state. In October, Pinckney had sent Jefferson an optimistic report of Republican prospects. A month later, Pinckney remained confident that Republicans would win a majority in the state legislature, where the electors were selected. But when he realized that Jefferson’s fate depended crucially on the results in his state, Pinckney took personal control of his party’s efforts. Setting up a command post in Columbia, the state capital, he caucused, cajoled, and bargained for the Republican slate of electors. On December 2, he exultantly reported to Jefferson, “The election is just finished, and we have (thanks to Heaven’s goodness) carried it.”


By the time Pinckney’s letter arrived at Monticello, Jefferson had left for Washington to preside over the final session of the Sixth Congress. The new capital was a sorry sight. Pennsylvania Avenue was a coach-rutted, muddy mess running from the President’s House to the incomplete Capitol building. Whereas the old national capital, Philadelphia, boasted a thriving commercial district with hotels, clothing stores, and bookshops, Washington could claim only the barest amenities—one tailor shop, a dry-goods store, a grocery, a laundry, an oyster bar, and a few boarding houses with modest accommodations.


Jefferson took up residence at Conrad and McMunn’s boarding house (known as Conrad’s), just south of the new Capitol building, where his accommodations of a bedroom and a parlor for receiving guests provided him with greater comfort than the other boarders enjoyed. Among Jefferson’s fellow boarders were, agreeably, many members of the Republican congressional delegation. But what should have been a felicitous Jefferson victory celebration at Conrad’s turned into a protracted nightmare.


As the state returns were received in Washington for the official count in early December, it became increasingly clear to Jefferson and his fellow Republicans that their party’s electors had kept their word to Burr too well. They had voted equally for Jefferson and Burr, even in South Carolina, the state on which the election hinged. By the middle of December, Jefferson believed that the final electoral count would likely be seventy-three votes each for him and Burr, sixty-five for Adams, and sixty-four for Pinckney (one Federalist elector in Rhode Island voted for John Jay instead of Pinckney). If that tie vote held, the Constitution mandated that the decision be made in the Federalist-controlled House of Representatives, where a majority vote of the sixteen state delegations would determine the election.


Before the final electoral-vote count was official, Jefferson held out hope that at least one Republican elector would withhold his vote from Burr. He had been told that several Republican electors from Georgia would do so, assuring Jefferson the presidency, but also guaranteeing that Burr would finish ahead of Adams, so that he would be elected vice president. When that hopeful expectation was not realized, Jefferson appeared to accept the news calmly. He was confident that his leadership of the Republicans was unchallenged, and therefore that his running mate would graciously withdraw from presidential consideration. He had already begun to name his Cabinet, informing Madison that he would be secretary of state and writing New York’s Robert Livingston on December 14 that he was his choice as secretary of the navy.


Jefferson even wrote Burr to express regrets that Burr could not serve in Jefferson’s Cabinet, since, he presumed, Burr’s vice-presidential duties would forbid it. He also probed delicately for assurances of Burr’s loyalty to him. “I understand several of the high-flying Federalists have expressed their hope that the two Republican tickets may be equal,” he wrote Burr, “and their determination in that case to prevent a choice by the House of Representatives (which they are strong enough to do) and let the government devolve on a president of the Senate.”


By Jefferson’s own estimate, seven state delegations were committed to him (later revised to eight), and he thought he might reasonably expect to receive the votes of two more. But he was discouraged by the uncertainty of the arithmetic, which depended on “the operation of caucuses and other federal engines,” he wrote Madison. He worried that the Federalists might cynically throw their support to Burr. And before long, the Federalists were, in fact, plotting just such a scheme. The month of February 1801 (the month when the House was scheduled to decide the issue), Jefferson predicted, “will present us storms of a new character.”


Jefferson feared that the Federalists might snatch the election from the Republicans altogether. As he had speculated in his letter to Burr, a deadlocked House might pass legislation electing an interim president until a new election could be called. Jefferson had originally suggested that the Federalists might elect a president of the Senate (a president pro tempore) to serve in that interim capacity. Later, he reported to Madison that “the Feds appear determined to prevent a election, and to pass a bill giving the government to Mr. Jay, appointed Chief Justice,* or to Marshall as Secretary of State.”


Shortly after Jefferson wrote to Madison, Marshall, the third man on Jefferson’s list of potential Federalist usurpers, expressed his most expansive and hostile views of Jefferson in letters to Federalist leaders and family members. He had already written to Charles Cotesworth Pinckney of his profound disappointment in the electoral results that appeared to make Jefferson the next president. Now that a Jefferson-Burr tie seemed inevitable, Marshall wrote Edward Carrington, he really had no interest in the outcome. Marshall’s letter to Carrington, however, belied a lack of interest in the result. “I consider it as a choice of evils, & I really am uncertain which would be the greatest.” But his description of what was in store for the nation if Burr were elected suggested, by implication, that he would prefer Burr to Jefferson. “It is not believed that he [Burr] would weaken the vital parts of the Constitution, nor is it believed that he has any undue foreign attachments.”


In a letter to Alexander Hamilton a few days later, Marshall indicated that he believed Jefferson, unlike Burr, would be susceptible to “undue foreign attachments” and would pursue policies that “weaken the vital parts of the Constitution.” Marshall’s negative views of Jefferson were offered in response to a letter from Hamilton, who had urged Marshall to use his considerable influence with his former colleagues in the House of Representatives to help elect Jefferson. Hamilton had sent similar letters to other influential Federalists, imploring them to support Jefferson. “Jefferson is to be preferred,” Hamilton wrote Oliver Wolcott. “He is by far not so dangerous a man; and he has pretensions to character.” Burr, on the other hand, whom Hamilton termed “the Catiline of America,” had nothing to recommend him. “Disgrace abroad and ruin at home are the probable fruits of his [Burr’s] elevation,” Hamilton predicted.


Marshall’s reply to Hamilton left no doubt of his deep aversion to Jefferson. “To Mr. Jefferson, whose political character is better known than that of Mr. Burr, I have felt almost insuperable objections,” he wrote. “His foreign prejudices seem to me totally to unfit him for the chief magistracy of a nation which cannot indulge those prejudices without sustaining deep & permanent injury.” Marshall’s attack on Jefferson’s “foreign prejudices” was exaggerated and unfair, at least in regard to his attitude toward France, as Jefferson’s private correspondence that year demonstrated. Fair or not, Marshall’s appraisal of Jefferson’s “foreign prejudices” contrasted markedly with his opinion that Burr possessed none.


In addition to his “solid & immoveable objection” to Jefferson’s suspected foreign prejudices, Marshall wrote Hamilton that “Mr. Jefferson appears to me to be a man who will embody himself with the House of Representatives.” To Marshall, a president who did not exercise the constitutional prerogatives of his office would effectively distort the constitutional structure and undermine the fragile balance of powers provided by the framers. Both Federalist presidents, Washington and Adams, had understood and acted upon their conviction (and Marshall’s) that the chief executive must fully exercise his constitutional authority. “By weakening the office of President he [Jefferson] will increase his personal power,” Marshall wrote, suggesting that Jefferson would identify with the popular will of the legislative majority and abandon the essential constitutional duties of his office. “He will diminish his responsibility, sap the fundamental principles of the government, & become the leader of that party which is about to constitute the majority of the legislature.” Marshall’s gloomy forecast of a Jefferson presidency, so far as constitutional structure was concerned, contrasted with his view that Burr “would not weaken the vital parts of the Constitution.” Marshall was not indifferent to the contest between Jefferson and Burr, as he professed.


Marshall’s final condemnation of Jefferson in his letter to Hamilton had nothing to do with foreign policy or the Constitution, but was instead a deeply personal indictment. Marshall told Hamilton that he could never support Jefferson, because “the morals of the author of the letter to Mazzei cannot be pure.” Marshall could not forgive Jefferson for his 1796 letter to his friend Philip Mazzei which appeared to defame George Washington. Jefferson would later deny that he had meant to make any reference to Washington in the letter, but neither Marshall nor any other Federalist ever believed him. For Marshall, Jefferson’s insult of his mentor and hero was morally indefensible and, as if an additional reason was needed, disqualified him for the presidency.


Why did Marshall choose to ignore Hamilton’s dismal assessment of Burr’s character and destructive potential? He was surely as aware of Burr’s suspect reputation as were Hamilton and other Federalist leaders, including John Adams, who found the belated Burr presidential candidacy scandalous. And yet Marshall, who could have used his immense influence within the Federalist party to thwart Burr, refused to do so. By refraining from taking an active role during the crisis, the moderate Marshall did as much as the most zealous Federalist partisan to deny the presidency to the undisputed democratic choice, Thomas Jefferson. The explanation must be that the judgment of the usually fair-minded Marshall was severely skewed by his fear and loathing of a prospective Jefferson presidency.


One man could have instantly spared the nation the agony of the election stalemate, and that man was Aaron Burr. No one, including Burr himself, doubted that he had been placed on the Republican presidential ticket for the second position only. He acknowledged that fact in mid-December, after all the votes had been cast but, significantly, before the final count was known. He had first made a post-election declaration of his allegiance to Jefferson in a letter, dated December 16, to one of Jefferson’s fellow boarders at Conrad’s, Senator Samuel Smith of Maryland. In that letter Burr stated that, in case of a tie (it had not yet been officially confirmed), he would “utterly disclaim all competition” and would never consider “counteracting the wishes and expectations” of the voters to elect Jefferson to the presidency.


A week later, Burr wrote to Jefferson, offering the reassurance that the Virginian had cautiously sought in his letter to Burr of December 15. “My personal friends are perfectly informed of my wishes on the subject [of the presidential election] and can never think of diverting a single vote from you.” He was confident, he added, that Jefferson would receive the votes of the majority of state delegations in the House, if the issue was decided there. “As far forth as my knowledge extends, it is the unanimous determination of the Republicans of every grade to support your administration with unremitted zeal,” Burr wrote, adding that his loyalty to Jefferson was compelled “by the highest sense of duty as by the most devoted personal attachment.”


Jefferson seemed satisfied by Burr’s assurances when he wrote his daughter Maria on January 4, 1801. “The Federalists were confident at first they could debauch Col. B. [Burr] from his good faith by offering him their vote to be President, and have seriously proposed it to him,” Jefferson wrote. “His conduct has been honorable and decisive, and greatly embarrasses them. Time seems to familiarize them more and more to acquiesce, and to render it daily more probable they will yield to the known will of the people, and that some one state will join the eight already decided as to their vote.”


Once Burr had learned that the official results gave him the same number of votes as Jefferson, he began to equivocate about his intentions. He did not repeat his private declarations of loyalty to his running mate and made no attempt to concede the election to Jefferson. The defeated candidate, President John Adams, was appalled by the possibility that Aaron Burr might be the next president of the United States. “All the old patriots, all the splendid talents, the long experience, both of federalists and antifederalists, must be subjected to the humiliation of seeing this dexterous gentleman [Burr] rise, like a balloon, filled with inflammable air, over their heads,” Adams wrote Elbridge Gerry. “What a discouragement to all virtuous exertion, and what an encouragement to party intrigue, and corruption!”


While the lame-duck president remained detached from the electoral crisis, he was busy on other matters that would affect the nation long after he left office. Both he and Marshall were stunned when the High Federalists in the Senate initially mustered the votes to reject the treaty between France and the United States that had been signed at Mortefontaine. But the High Federalists soon realized that the agreement was popular with the general electorate as well as with businessmen in the mercantile towns, who were staunch supporters of the Federalist party. Bolstered by that widespread public approval, the Adams administration resubmitted the treaty to the Senate for a second vote, and it was ratified.


The president also signed into law the Judiciary Act of 1801 after the outgoing Federalist majority in Congress had hurriedly passed a bill creating a new level of federal appellate judgeships, which would be filled promptly by Adams with loyal members of the Federalist party. The Federalists justified the legislation as a reform measure that relieved the six justices of the Supreme Court of their circuit-court duties, which had forced them to travel far from the nation’s capital on bad roads and in inclement weather. The Judiciary Act was nonetheless perceived by Republicans as an attempt by the Federalists to control the judicial branch of the federal government for years. Because of the life tenure of the new federal judicial appointees, Jefferson condemned the passage of the Judiciary Act above all other last-minute Federalist measures.


Jefferson showed himself to be less than prescient in focusing his greatest criticism on the Federalist appointments under the Judiciary Act. For there was another judicial appointment that winter, one destined to be by far more historic and antithetical to Jefferson’s own political ambitions: President Adams’s nomination of John Marshall to be chief justice of the United States.


The president knew that he must act quickly, before the Republicans took office, if he was to replace Chief Justice Oliver Ellsworth, who had announced his resignation in December. Adams had initially offered the chief justiceship to New York’s governor, John Jay, but in January, Jay officially declined the nomination. Attention then focused on two members of the Court, Associate Justices William Cushing, sixty-eight years old, and William Paterson of New Jersey, who was the favorite of the High Federalists. But Adams, typically keeping his own counsel, rejected elevating either man in favor of the forty-five-year-old Marshall, whose moderate Federalist views and loyalty to the president were unquestioned.


Marshall recalled the moment when the president made him aware of his choice. He was meeting with Adams to discuss Jay’s letter declining the appointment as chief justice. “Who shall I nominate now?” the president asked. Marshall replied that he could not advise him (though privately Marshall had earlier speculated that the appointment would go to Cushing). Hesitating a moment, Adams then answered his own question. “I believe I must nominate you,” he told Marshall.


“I had never before heard myself named for the office and had not even thought of it,” Marshall later wrote. “I was pleased as well as surprised, and bowed in silence.” The day after the president told Marshall of his decision, Marshall’s name was sent to the Senate for confirmation. At first, the nomination drew unexpected opposition from the High Federalists, who held up the appointment for a week in hopes that Adams would withdraw Marshall’s name in favor of their candidate, Justice Paterson. But Adams stood firm, and Marshall was unanimously confirmed as chief justice of the United States on January 27, 1801.


Meanwhile, the choice of the next president remained unresolved. As Jefferson had feared, the contest was to be decided in the House of Representatives, where the Federalists, with Aaron Burr’s acquiescence, were determined to deprive him of the presidency. Jefferson continued to hold out hope that any one of six representatives in key states, all “of moderate disposition,” could change their vote and bring him the decisive ninth state delegation. But that hope was mixed with despair, because, as he told his daughter Martha, “there is such a mixture of bad passions in the heart that one feels themselves in an enemy’s territory.” The worst of it, he wrote, was that most of the Federalist representatives who were to decide his fate were “of the violent kind.”


Even Jefferson conceded that defeat in the House might not be the worst outcome. He had heard the rumors, rampant in Washington as well as in the states, that a continued stalemate could lead to the total dissolution of the federal government. Virginia’s Republican governor and Jefferson confidant, James Monroe, promised that his state militia stood ready to prevent the Federalists from voiding the election. At the same time, the editor of the Federalist newspaper Gazette of the United States reported that if it came to a test of military strength Massachusetts, a Federalist stronghold, could field a state militia greater than the combined strength of those of Pennsylvania and Virginia, which were loyal to Jefferson. Jefferson ignored the insurrectionist threats from both sides and continued to hope for a peaceful, constitutional solution. “At present there is a prospect that some, though Federalists, will prefer yielding to the wishes of the people rather than have no government,” he wrote Martha.


The House vote was scheduled for the second week in February. By prior agreement between the two parties, the representatives would meet and vote in continuous session until a winner was declared. At the outset, Jefferson counted eight state delegations solidly supporting him. Six states, all controlled by Federalist majorities, were committed to Burr. Two states, Maryland and Vermont, remained uncommitted.


Members of the House soon realized that a resolution would not come quickly. Some sent home for nightcaps and pillows. And it was well that they did, for the balloting continued for six days. After five days and thirty-five ballots, the delegations were still deadlocked, eight to six, in favor of Jefferson, with Maryland and Vermont uncommitted.


The break came on the thirty-sixth ballot, after moderate Federalists secretly caucused and concluded that Burr could not win. To continue their futile pursuit of a Burr presidency, said James Bayard, the lone congressman from Delaware (who had voted for Burr on all previous ballots), was “to exclude Jefferson at the expense of the Constitution.” On the next ballot, moderate Federalists from the two uncommitted delegations, Maryland and Vermont, submitted blank ballots, giving Jefferson supporters majorities in both states and ten overall, one more than he needed for election. At the same time, Delaware’s Bayard and South Carolina’s Federalist majority (both of whom had previously cast their delegations’ votes for Burr) also cast blank ballots and were recorded as not voting, reducing Burr’s total to four states.


Later, Bayard claimed that he had swung the election to Jefferson only after he had been assured that Jefferson would maintain the fiscal integrity of the federal government and retain several important Federalist appointees. There is no evidence that Jefferson made any such promise, though such commitments would not have contradicted his basic principles. The man who was supposed to have extracted the promises from Jefferson, Senator Samuel Smith, declared that, although he had engaged in general discussions with Jefferson, he had never asked the candidate directly for any commitment. Jefferson denied making any commitment to Bayard or any other Federalist, maintaining that he did not trade promises for votes. “Many attempts have been made to obtain terms and promises from me,” he wrote Monroe. “I have declared to them unequivocally that I would not receive the government on capitulation, that I would not go into it with my hands tied.”


The prolonged election crisis did not appear to dampen Jefferson’s conviction that his republican principles would ultimately prevail. Even at the height of the crisis, when the House had voted more than thirty times without resolution, he wrote his old colleague John Taylor offering reassurance. Despite “the gales of monarchy” that the nation had endured, he was hopeful that, “when put on her republican tack, she will show herself built for that.” When his victory was secure, he told Taylor, he would be prepared to lead the people in a return to what he considered to be the nation’s first political principles. And “even if the old rigging may for a while perhaps disorder her motion,” Jefferson concluded, he was confident that he could return the ship of state to her proper constitutional moorings, where power resided with the states and the people. It would be the peaceful revolution that Jefferson had long anticipated.


On March 2, less than two weeks after he had been declared the president-elect of the United States, Jefferson wrote to John Marshall, the new chief justice, with a request. “I propose to take the oath or oaths of office as President of the U.S. on Wednesday the 4th [of March] at 12. o’clock in the Senate chamber. May I hope the favor of your attendance to administer the oath?”


“I shall with much pleasure attend to administer the oath of office on the 4th,” Marshall replied the same day, “& shall make a point of being punctual.”





[7]
“The Least Dangerous” Branch



ON THE RAW, rainy day of February 4, 1801, John Marshall took his oath as chief justice of the United States in a small committee room on the first floor of the nation’s new Capitol. The Supreme Court’s meager physical space, later described by the building’s architect, Benjamin Latrobe, as “meanly furnished” and “very inconvenient,” suggested the Court’s lowly status. The quarters for the presumed third coequal branch of the federal government were embarrassingly inferior to the accommodations for the president and Congress. In contrast to the Court’s committee room, the President’s House, with its four ionic columns at the north entrance, and Congress’s official home, located on the upper floors and in the grander spaces of Latrobe’s classic Capitol, suggested, even in their unfinished condition, a simple but impressive dignity. The Court’s modest accommodations appeared to be an after-thought—as, indeed, they were. The commissioners of the city of Washington did not recommend a space for the Court until late December 1800, and Congress only began to take action a month later, the very day that President Adams’s nomination of Marshall as chief justice was sent to the Senate for confirmation.


The Supreme Court of the United States in 1801 could not, in fact, claim parity with the executive or legislative branch of the federal government in either prestige or power. During the first ten years of the Court’s existence, no one, including members of the Court itself, appeared impressed with the authority of the federal judiciary. Only four of the six members of the Court attended its first meeting, in New York in 1791. One of those members, John Rutledge, soon resigned to take what he considered a more important position, that of chief justice of the South Carolina Supreme Court. Like Rutledge, the first chief justice of the United States, John Jay, had also resigned, after he was elected governor of New York.


While in office, Chief Justice Jay and his successor, Oliver Ellsworth, did little to encourage the image of an independent judiciary. Both suspended their Court duties when the president asked them to take on diplomatic assignments. At Washington’s request, Jay negotiated the 1794 treaty with Great Britain that bore his name; Ellsworth became a member of Adams’s second diplomatic mission to France, which resulted in the Convention of Mortefontaine. But at least Jay’s and Ellsworth’s extrajudicial duties were widely perceived to be in pursuit of important government business, which could not always be said of the activities of other members of the Court. No one did more to undermine the early image of the Court as an independent and nonpartisan institution than Associate Justice Samuel Chase, first by his aggressively biased conduct of the Sedition Act trials of Republican critics of the Adams administration, and later by his active campaigning for Adams in the 1800 presidential campaign.


At the first official meeting of the Court in 1801, just a few days before Marshall took his oath, only one member, Associate Justice William Cushing, showed up. A second meeting that week still did not produce a quorum. Finally, on February 4, a quorum was achieved when Marshall was joined by three of his colleagues; the two remaining members of the Court, Justices Alfred Moore, and William Paterson, skipped the entire winter session.


The Court’s calendar in those early days was uncluttered, and its cases rarely attracted national attention. There were few constitutional cases or crucial interpretations of federal statutes. Most of the work involved technical analyses of narrow legal questions, such as the resolution of a dispute between citizens of different states over the meaning of a private contract or land title. The Court’s opinions* were so legalistic that the nation’s newspapers, both Federalist and Republican, routinely ignored them.


Marshall anticipated, even in the early months of 1801, that the Federalist-dominated Court would serve as a crucial counterweight to the authority of the first Republican president and Republican-controlled Congress. “Of the importance of the judiciary at all times, but more especially the present, I am very fully impressed,” Marshall wrote Charles Cotesworth Pinckney shortly before Jefferson’s inauguration, “& I shall endeavor in the new office to which I am called not to disappoint my friends.”


Jefferson’s Republican dream was Marshall’s nightmare. “So far as relates to our domestic situation,” Marshall wrote to Rufus King, the American minister to Great Britain, “it is believed & feared that the tendency of the [Jefferson] administration will be to strengthen the state governments at the expense of that of the Union & transfer as much as possible the powers remaining with the general government to the floor of the House of Representatives.” As to Jefferson’s foreign policy, Marshall saw only mischief and malevolence. “My private conjecture,” he wrote King, “is that the government will use all its means to excite the resentment & hate of the people against England without designing to proceed to actual hostilities.”


On the morning of March 4, only hours before he was to administer the presidential oath to Jefferson, Marshall wrote Pinckney, describing what he considered to be the dismal prospects for the nation. In the process, Marshall offered the president-elect the most damning words of faint praise. “The democrats are divided into speculative theorists & absolute terrorists,” Marshall wrote. “With the latter I am not disposed to class Mr. Jefferson.”


Marshall had joined many of Jefferson’s vocal detractors in the Federalist party who predicted that the “speculative theorist” at the head of the national government would be totally absorbed with elaborate and, at best, useless political theories that would do the nation no practical good. Things could be worse. If Jefferson joined the “absolute terrorists” in his party, Marshall surmised, “it is not difficult to foresee that much calamity is in store for our country.” And if Jefferson did not join his more violent brethren, Marshall speculated, “they will soon become his enemies & calumniators.”


Marshall’s dark assessment of the nation’s prospects under the Republicans was echoed by the leading Federalist newspapers. On Jefferson’s inauguration day, Boston’s Columbian Centinel wrote a eulogy for the nation, appropriately encased in a black border, that mourned the passing of twelve exemplary years of Federalist government, “animated by a Washington, an Adams,” as well as other prominent Federalists, including Hamilton, Pickering, and Marshall.


John Adams himself could not bear to witness the transfer of power to his successor, and left Washington by stagecoach at 4 A.M., eight hours before Jefferson was scheduled to take the oath of office. Under any circumstances, Adams’s long ride to his Quincy home would not have been pleasant. But the president’s companion surely did not help: he was another fleeing Federalist, Speaker of the House Theodore Sedgwick, who, with his High Federalist colleagues, had visited much political misery on the moderate Adams.


Meanwhile, Thomas Jefferson had been happily contemplating the Republican administration that Adams, Marshall, and Sedgwick so dreaded. By design, Jefferson drew an immediate, and vivid, symbolic distinction between his administration and that of his predecessor. Four years earlier, President-elect Adams had ridden to his inaugural ceremony in an elegant coach especially purchased for the occasion; Jefferson walked the few hundred yards from his rooms at Conrad’s to the Capitol. And whereas Adams had worn a splendid new suit of pearl-gray broadcloth, a cockaded hat, and a full sword sheathed at his side, Jefferson dressed in plain clothes, swordless, his attire not very different from that of many who watched the Alexandria militia lead the president-elect to the spacious, circular Senate chamber.


Since his election was assured barely two weeks earlier, Jefferson had worked and reworked his speech through three drafts. And at noon on March 4, his speech in hand, Jefferson was welcomed into the Senate chamber by enthusiastic Republican colleagues and well-wishers. After the extraordinary electoral crisis that Jefferson had only just survived, the setting for his inaugural address was awkward. The president-elect took his seat between Vice President Aaron Burr—his Republican running mate, who had only reluctantly acquiesced in his election—and Chief Justice John Marshall.


If Jefferson was discomforted by the presence of the two men who shared the stage with him, he did not show it. He appeared supremely content, as did his many Republican friends and admirers in the gallery. All rejoiced for the same reason: the Republicans had effected a dramatic, but entirely peaceful, transition of political power. “The changes of administration, which in every government and in every age have most generally been epochs of confusion, villainy and bloodshed, in this our happy country take place without any species of distraction or disorder,” wrote one exultant onlooker. “This day, has one of the most amiable and worthy men taken that seat to which he was called by the voice of his country.”


Jefferson’s inaugural address was a masterpiece, demonstrating his talent for articulating his political philosophy in exquisitely crafted, often poetic phrases of great power and beauty. It was also a work of uncommon shrewdness that blurred many of the differences between Jefferson and his opponents, who had predicted that his election would bring irreparable division and destruction to the union. Unfortunately, Jefferson’s words, uttered in his soft, high-pitched voice, were inaudible to almost everyone in the Senate chamber except the handful of listeners in the front rows. Fortunately, Jefferson had the good sense to make written copies of the speech so it could be published.


The most stunning theme of Jefferson’s address was reconciliation between Republicans and Federalists. Now that the voters had made their choice known, Jefferson said, it was time for Americans of all political persuasions to “arrange themselves under the will of the law, and unite in common efforts for the common good.” All could agree on at least one sacred principle: “That though the will of the majority is in all cases to prevail, that will, to be rightful, must be reasonable; that the minority possess their equal rights, which equal laws must protect, and to violate which would be oppression.”


Jefferson then hazarded a reference to the wars in Europe, including the French Revolution (“the agonizing spasms of infuriated man, seeking through blood and slaughter his long-lost liberty”), which had caused Americans to divide their sympathies. Admitting that Americans of different political persuasions had reacted differently to the “throes and convulsions of the ancient world,” Jefferson nonetheless insisted that “every difference of opinion is not a difference of principle.”


To make his point that Americans were united in principle, if divided in transitory opinion, Jefferson penned one of his most quoted passages: “We are all republicans; we are all federalists.” Those who heard the statement and the newspapers that reprinted it assumed that the President had capitalized “Republicans” and “Federalists.” But that was not his intention; in his original draft he used lowercase letters. His meaning, which he explained more fully in later correspondence, was that all but the most radical Americans believed in a republican form of government, as opposed to a monarchy, and all supported a strong federal government, though moderate Federalists favored a strong executive branch whereas moderate Republicans preferred that the greatest federal power reside in the popularly elected legislature.


Besides delivering felicitous phrases of reconciliation, Jefferson attempted to assuage the worst fears of his Federalist opponents, such as John Marshall. He turned the charge that he was a hopeless visionary and willing participant in the disintegration of the union against his accusers. “I know, indeed, that some honest men fear that a republican government cannot be strong; that this government is not strong enough.” His response to that concern contained a subtle dig at his detractors. “But would the honest patriot, in the full tide of successful experiment, abandon a government which has so far kept us free and firm, on the theoretic and visionary fear that this government, the world’s best hope, may by possibility want energy to preserve itself? I trust not. I believe this, on the contrary, the strongest government on earth.”


Jefferson’s libertarian creed was much in evidence as he accepted harsh political dissent as both the price and strength of a vibrant democracy. “If there be any among us who would wish to dissolve this Union or to change its republican form, let them stand undisturbed as monuments of the safety with which error of opinion may be tolerated where reason is left free to combat it.” And he applauded Americans, prematurely, for having the conviction to eliminate all religious intolerance from their shores.


There was, to be sure, a distinct Republican flavor to the address, an implicit promise that the new administration would make good on its pledge to restore the nation to its republican principles. Jefferson advocated “a wise and frugal government” and proclaimed his “support of the state governments in all their rights, as the most competent administrations for our domestic concerns and the surest bulwarks against anti-republican tendencies.” But there were also assurances that there must be “the preservation of the general government in its whole constitutional vigor, as the sheet anchor of our peace at home and safety abroad.”


He specifically addressed one of Marshall’s abiding concerns about a Jefferson administration—that it would favor French interests and push the nation to the very brink of war with Great Britain. Jefferson expressed no such intentions. On the contrary, he declared that he sought “peace, commerce, and honest friendship with all nations—entangling alliances with none.” Such a policy was entirely consistent with Marshall’s.


And as if to salve every Marshall wound, Jefferson offered an eloquent tribute to George Washington. No president who followed Washington, Jefferson conceded, could possibly emulate his great achievements. His preeminent service to the nation “entitled him to the first place in his country’s love and destined for him the fairest page in the volume of faithful history.” Jefferson promised to do his duty as best he could, humbly asking the indulgence of citizens for the errors of judgment he expected to make. Undoubtedly, he hoped his tribute to Washington would put to rest, once and for all, the furor raised by his letter to Mazzei.


On returning to his lodgings in the late afternoon after administering the presidential oath, Marshall expressed guarded, somewhat grudging admiration for Jefferson’s inaugural entreaty. “It [the inaugural address] is in the general well judged & conciliatory,” Marshall wrote Charles Cotesworth Pinckney, completing the letter he had begun that morning. But Marshall could not resist contrasting Jefferson’s words with the Republicans’ attacks on the Adams administration during the presidential campaign. Jefferson’s soothing speech of reconciliation “is in direct terms giving the lie to the violent party declamation which has elected him.” Despite the “well judged” address, Marshall remained skeptical. In his careful appraisal of Jefferson’s speech, Marshall concluded that it “is strongly characteristic of the general cast of his political theory.” No inaugural address, however eloquent, could remove the chief justice’s distrust of President Jefferson and the political philosophy that had brought him to power.


Given the content of several letters that Jefferson wrote after his inauguration, Marshall’s skepticism was well placed. In his private correspondence, Jefferson described the transition of power in sharply partisan terms that had been absent from his ecumenical public address. In his letters, Jefferson returned to his favorite nautical metaphors to express exhilaration over the Republican victory, and undisguised resentment of the Federalist past. “The storm through which we have passed has been tremendous indeed,” he wrote John Dickinson. “The tough sides of our Argosy have been thoroughly tried. Her strength has stood the waves into which she was steered with a view to sink her. We shall put her on her republican tack, and she will now show by the beauty of her motion the skill of her builders.” To General James Warren, Jefferson wrote: “It is pleasant for those who have just escaped threatened shipwreck to hail one another when landed in unexpected safety.” And to Samuel Adams (the former president’s cousin), he wrote, “The storm is over, and we are in port. The ship was not rigged for the service she was put on.”


Jefferson was confident that the Republicans were better and more benign sailors than the crew that had been thrown overboard. In scorning past Federalist tactics and policies, he abandoned his nautical imagery. Americans had been “led hoodwinked from their principles,” he told Dickinson. He grieved with General Warren over the “subversion” of principles under the Federalists, but, fortunately, they could rejoice “that the ground from which fraud, not force, had for a moment driven us” had been retaken.


If Marshall had read only those passages from Jefferson’s private letters, he would no doubt have felt justified in holding to his longstanding suspicion of Jefferson’s good faith and judgment. But there was, of course, more to Jefferson’s thoughts and intentions than exalting republican theory and condemning the political opposition. In his letters and in many of his decisions as president, Jefferson revealed a practical and conciliatory side. As an early example of Jefferson’s pragmatism, the new president ignored pressure from his Republican brethren to remove the Federalist minister to Great Britain, Rufus King, in favor of a party loyalist. Jefferson was aware that King had served well and built valuable relationships with British diplomats that would be extremely important in concluding the negotiations initiated by President Adams and Secretary of State Marshall to settle private American debts to British creditors. Marshall never recognized that pragmatic side of Jefferson (nor, for that matter, did Jefferson ever accept that Marshall’s positions as a moderate Federalist were both reasonable and principled).


Beneath the soaring phrases of his inaugural, Jefferson proved that he could protect himself politically much more effectively than his predecessor. Adams had won the presidency by only three electoral votes and, understandably, had felt considerable pressure to stress continuity with the popular Washington administration, which had preceded his. But the key members of Washington’s Cabinet he chose to retain—Secretary of State Pickering, Secretary of the Treasury Wolcott, and Secretary of War McHenry—were loyal to Alexander Hamilton, not Adams.* Soon enough, they began to undermine Adams’s moderate policies and, ultimately, worked to defeat him in the 1800 presidential campaign.


Since Jefferson expected to lead a Republican revolution, he could make a clean sweep of the Adams Cabinet. In replacing it, he exhibited care and calculation in choosing men who would be not only competent but loyal. His first Cabinet choice was James Madison as secretary of state. Madison and Jefferson had formed one of the closest and most productive political partnerships in all of American history. Eight years younger than Jefferson, the down-to-earth Madison was the perfect alter ego for the ideologically prone Jefferson. And together they built the Republicans’ ideological base, with Jefferson becoming the party’s democratic symbol and standard-bearer while Madison served as the day-to-day strategist.


Jefferson’s second Cabinet choice, Albert Gallatin as secretary of the treasury, was as sure and shrewd as his first. The Swiss-born Gallatin had proved to be a loyal and effective minority leader for the Republicans in the House of Representatives. Despite his foreign background and accent (cruelly ridiculed by High Federalist nativists), the forty-year-old Gallatin was not just a superb political tactician in Congress but also a man with a sophisticated understanding of the financial challenges facing the young republic. Gallatin was said to be the only man in American public affairs who could effectively debate Alexander Hamilton on the intricacies of public finance. Besides their service in Jefferson’s Cabinet, Gallatin and Madison served the president in the informal, and equally valuable, capacity of confidential advisers on issues that ranged far outside their official portfolios.


The other members of Jefferson’s Cabinet did not enjoy the same intimate relations with the president. But all of them—Henry Dearborn as secretary of war, Robert Smith as secretary of the navy, Levi Lincoln as attorney general—were, like Gallatin and Madison, in complete agreement with Jefferson on issues of broad policy. So certain was Jefferson of the judgment, and loyalty, of all his Cabinet members that he rarely felt the need to call a meeting of the collective body. Instead, following Washington’s earlier example, he supervised the activities of each department by means of frequent meetings and correspondence with individual Cabinet members.


After his presidential reelection defeat was assured, Adams had used his remaining months in office to fill executive and judicial offices with loyal Federalists. At 9 P.M. on the night of March 3, 1801, only three hours before officially leaving office, Adams was busy signing commissions. Jefferson bitterly disagreed with many of Adams’s policies, but no action distressed him more than his predecessor’s last-minute political appointments, which “Mr. A crowded in with whip & spur.” Nonetheless, Jefferson determined to underscore his inaugural theme of reconciliation with the Federalists; he pledged to remove from office only those Federalist appointees who were either incompetent or corrupt. Principle, not partisanship, would be his guiding rule. That credo not only was admirable in theory but had the added virtue of offering moderate Federalists assurances that the Jefferson administration would be both fair and inclusive.


Jefferson harbored no illusions that his policy would be greeted with the broad approbation that his inaugural address received. And, predictably, outspoken Republican leaders, such as Virginia’s William Branch Giles, were quick to protest. The Federalists had so debauched the system, Giles asserted, that turnabout was not only fair play but highly desirable. “It can never be unpopular to turn out a vicious one and put a virtuous one in his room,” Giles advised Jefferson, “and I am persuaded from the prevalence of the vicious principles of the late administration and the universal loyalty of its adherents in office, it would be hardly possible to err in exclusions.”


Drawing partisan fire from the Federalist press as well as members of his own party, Jefferson struggled to adhere to his policy. He declared that all executive appointments (except life-tenured judgeships) after December 12, 1800, the day Adams knew that he had been defeated in the presidential election, would be considered nullities. He also removed the Federalist marshals and district attorneys who had committed “legal oppression” under the Sedition Act.


Jefferson considered Adams’s appointments to the federal judiciary the most objectionable. He conceded that his rules of removal did not apply to the judges who were appointed to life terms. And yet the Federalist-dominated judiciary promised to perpetuate well into the nineteenth century a philosophy Jefferson detested. The Federalists “have retreated into the judiciary as a stronghold,” Jefferson complained, “the tenure of which renders it difficult to dislodge them.”


For years, the federal judiciary had been identified with the political interests of the Federalist party. Federalist judges, trained in the English common law, regularly applied that common law in the federal courts, much to the chagrin of Jefferson and other Republicans, who insisted that the only legitimate law to be applied was that created by statute by the popularly elected legislature. The federal courts, moreover, were widely viewed as sympathetic to large land companies and wealthy creditors, both businessmen and bankers, who were often influential Federalists. Debtors, in general, and small farmers in the South and West, in particular, voted Republican and eagerly sought to settle their disputes in state courts, whose judges were usually elected and more likely to be responsive to their claims. Add to this general impression the phenomenon of biased Federalist judges like Samuel Chase and it is not difficult to understand the disdain and trepidation with which Jefferson and other Republicans viewed Adams’s last efforts to pack the federal judiciary.


Whereas Jefferson viewed the federal courts as centralizing, partisan obstacles to his republican vision, Marshall considered them bulwarks of union and protectors of law and, not incidentally, private property from irresponsible debtors. As a congressman, Marshall had worked diligently on the Judiciary Committee of the House of Representatives to prepare the legislation that would become the Judiciary Act of 1801. Adding a new tier of federal circuit courts with expanded jurisdiction was viewed by Marshall as a true reform measure that would strengthen the entire federal judicial system and relieve the justices of the U.S. Supreme Court of needless, and enervating, circuit riding.


After Marshall left Congress to serve as Adams’s secretary of state, he was as determined as Adams to secure control of the federal judiciary for the Federalist party. During his nine months as secretary of state, Marshall supervised much of the work of the federal judiciary. His duties included issuing instructions to federal marshals and attorneys whose actions under the Sedition Act Jefferson so resented. He was also responsible for the preparation of all presidential commissions, including appointments to the federal judiciary. Given his close personal relationship with Adams, Marshall was almost certainly consulted on all important policy matters concerning the judiciary. Though Jefferson resented Adams’s frenzy to sign the last Federalist judicial commissions on the eve of his inaugural, he could just as well have blamed Marshall, for the very last commissions were signed and sealed in Marshall’s office.


Adams and Marshall had taken care in their judicial commissions to reward family affiliation as well as party loyalty, a nepotistic practice that Jefferson refused to follow.* Adams’s nephew William Cranch and Marshall’s brother James were named to the federal circuit court for the District of Columbia, created under a second Judiciary Act that was passed less than a week before Jefferson’s inauguration.


The third and final position on the District of Columbia’s new federal court, that of chief judge, was offered to another loyal Federalist, Thomas Johnson. But, much to the dismay of Marshall, Johnson officially declined the position after Jefferson took office, leaving the appointment to the new Republican president. Shortly after Jefferson had taken office, Marshall wrote his brother, James, expressing his mortification that Johnson’s decision had come too late for Adams and Marshall to name a worthy Federalist replacement.


It did not take long for Judge James Marshall and his colleague William Cranch to serve notice to Jefferson that Federalist judges, even those like themselves who were appointed the day before his inauguration, could do calculable harm to his aspirations for a sustained period of political peace. In the first session of the District of Columbia circuit court, Judges Marshall and Cranch instructed the district attorney to bring a suit for seditious libel against the editor of the Republicans’ Washington newspaper, the National Intelligencer, which had published a letter signed by “a friend of impartial justice” who, in attacking the political bias of the federal judiciary, found “the asylum of justice impure.” From the bench, Judge Marshall, stating that he “was a friend to the freedom, but an enemy to the licentiousness of the press,” demanded prosecution.


When Jefferson’s appointee to the court, Chief Judge William Kilty, refused to take part in the action, the Federalist judges’ instruction was perceived to be politically inspired. The law and control of the federal judicial machinery had changed, however, since the days of Sedition Act prosecutions under the Federalists. The Sedition Act had expired with Jefferson’s assumption of the presidency, so the common law of seditious libel, invoked by Judges Cranch and Marshall, was the only instrument available to the federal judiciary to chastise a wayward Republican press. In June 1801, implementation of the circuit court’s instruction was the responsibility of a grand jury no longer dominated by Federalists and a district attorney who was a Republican. The district attorney balked at the judicial order, and the grand jury refused to indict. The matter was quietly dropped.


In the early days of the Republican administration, when the president’s popularity was ascendant, Jefferson’s optimism was limitless. “We can no longer say there is nothing new under the sun,” he wrote Dr. Joseph Priestley. “For this whole chapter in the history of man is new. The great extent of our republic is new.” He could, at least momentarily, assume a tolerant, almost serene attitude toward the slings of the opposition party. As far as can be determined from Jefferson’s correspondence, he did not condemn Judge James Marshall for his attack on the Republican National Intelligencer. And though he wanted to declare the Sedition Act unconstitutional, even after it had expired, and had drafted a statement for his first State of the Union address to that effect, he later deleted it to avoid controversy.


But even as he preached political harmony, Jefferson addressed what he perceived to be some of the grossest injustices perpetrated by the Adams administration and, particularly, the Federalist judges under the Sedition Act. Among his early executive actions as president, Jefferson pardoned two men who remained ensnared by the legislation. The first was David Brown, the penniless itinerant preacher who could not pay the $480 fine imposed by Justice Chase after he had served his eighteen-month prison term. Four days later, Jefferson pardoned James T. Callender under circumstances he would later regret.* He also halted the judicial proceeding against William Duane, the editor of the Aurora, who had been targeted by the Federalist Senate and still awaited trial. And he suggested to a Republican colleague that when Congress convened in December repeal of the Judiciary Act of 1801 would be in order.


John Marshall became head of the nation’s highest court at a time when the judiciary was the weakest and least respected branch of the federal government. He and his colleagues would have to operate in a hostile political environment in which both Jefferson and the Republican-controlled Congress were intensely suspicious of the Court and prepared, no one could doubt, to curb what authority the justices possessed.


Marshall began with a modest but significant symbolic gesture. At the first session of the Marshall Court, the chief justice, unlike his new colleagues, wore a plain black robe, and he would continue to do so at every session for the next thirty-four years. It was the same judicial attire worn by two friends of Jefferson’s—Judge Edmund Pendleton of the Virginia Court of Appeals and George Wythe, who was chancellor of the High Court of Chancery. The other members of the Supreme Court favored either the scarlet-and-ermine robes of the British judiciary or equally colorful and magisterial academic robes. At the Marshall Court’s second session, in August 1801, the other five members of the Court joined the chief justice in wearing unadorned black robes. For that August session, Marshall arranged for all the members of the Court to room and board at Conrad’s, where Jefferson had only recently resided. It was the first time that the justices spent extended time together not just discussing cases, but eating, drinking, and sleeping under the same roof. In the past, the justices had found precious little time to congregate in the same city, much less in the same boarding house; instead, they were often riding circuit on horseback in six different directions from the nation’s capital. Marshall’s arrangements not only created an atmosphere of collegiality and stability but also allowed the chief justice’s strong intellect and winning personality to work on his brethren.


An indication that Marshall established his leadership over the Court early on can be seen by the number of unanimous opinions the chief justice wrote in his first years on the Court. From 1801 to 1804, Marshall participated in forty-two cases and, remarkably, wrote unanimous opinions for the Court in all of them. Marshall’s ability to forge consensus among the justices was impressive, not only because he came to the job with no prior judicial experience, but also because he had to develop unanimity among six diverse, highly independent men.*


The senior justice, sixty-nine-year-old William Cushing, was the first justice appointed to the Court by George Washington, in 1789, and a close friend of John and Abigail Adams. A graduate of Harvard College and the former chief justice of the Massachusetts Supreme Judicial Court, Cushing wore a three-cornered hat, buckled shoes, and a powdered English wig, reputedly the last American judge to do so. A resolute Federalist, he had faced down an unruly crowd protesting the state’s collection of taxes, insisting that his court would operate on schedule. In 1793, Cushing wrote his most important opinion in Chisholm v. Georgia, joining the majority in ruling that a state could be sued by a private citizen of another state in federal court (the decision was repudiated by the passage of the Eleventh Amendment, which prohibited such a suit). By 1801, Cushing was considered well past his judicial prime; attentive but none too incisive, he found his greatest pleasure riding in a fine carriage pulled by two horses, while his wife read to him from his favorite literary works.


Associate Justice William Paterson joined the Court in 1793 after an illustrious career in New Jersey as a lawyer (primarily representing wealthy creditors in mercantile disputes), a U.S. senator, and the governor of the state. A graduate of the College of New Jersey (later Princeton), the fifty-five-year-old Paterson had signed the Constitution and, with Oliver Ellsworth, was the chief draftsman of the Judiciary Act of 1789, which created the federal court system. A judge of outstanding intellect and avid Federalist sympathies, Paterson was an outspoken champion of the Sedition Act prosecutions; he conspicuously assisted the jury that found Republican Congressman Matthew Lyon guilty of seditious libel. Not surprisingly, Paterson had been the choice of the Senate’s High Federalists to succeed Chief Justice Oliver Ellsworth.


Only one member of the Court exceeded Paterson in his enthusiasm for Sedition Act prosecutions, and that was Justice Samuel Chase. Four years older than Paterson, Chase had earned his reputation for forceful advocacy, provoking controversy as a lawyer and legislator in his native Maryland. Ferocious in appearance, he stood well over six feet tall and had a massive head and a thick mane of hair, a broad, intimidating countenance, and auburn skin (he was called “bacon-face”). Chase had first shown his propensity for riotous action in colonial America as a member of the Maryland Assembly, protesting the Stamp Act. For his efforts, he was labeled by infuriated Annapolis officials a “busy, restless incendiary, a ringleader of mobs, a foul mouthed and inflaming son of discord and faction.” Neither advancing age nor the successful revolution moderated Chase’s political passions, though he tended to zigzag from cause to fiery cause. As a delegate to Maryland’s Constitutional Convention, he opposed ratification of the Constitution, but he later gave unstinting support to President Washington. Appointed to the Court by Washington in 1796, Chase hewed to Federalist dogma in an opinion declaring the superiority of treaties over state laws. But in a second opinion, Chase took a position advocated by the rival Republicans, including Jefferson, and rejected the argument that federal courts had jurisdiction over crimes at common law. Despite Chase’s intellectual independence, the Republicans never forgave him for his excesses during the Sedition Act trials.


Bushrod Washington, the fourth member of the early Marshall Court, was closest to the new chief justice in background and political outlook. Both men had studied law at the College of William and Mary, had served in the Virginia House of Delegates, and had voted to ratify the Constitution at Virginia’s convention in 1788. A nephew of the first president, Bushrod had accompanied Marshall to Mount Vernon in 1798, when his famous uncle successfully implored them to run for Congress as moderate Federalists. After Marshall later that month turned down his first appointment to the Supreme Court, President Adams offered the position to Bushrod Washington, who, at the age of thirty-six, accepted and became the youngest justice. Small in stature, mild in manner, and cautious in his professional approach, Washington was not tepid once he had made up his mind in politics (he actively campaigned for Adams in 1800) or law. Though respected as a justice for his careful, studious opinions, he would be best remembered for his enduring friendship with Marshall. The two men rarely disagreed on anything of importance. Bushrod would assist Marshall in preparing his five-volume biography of George Washington, and in their twenty-nine years on the Court together, they differed in their judicial result in only three decisions.


The sixth member of the Court, Alfred Moore, had gained prominence in North Carolina as an attorney, state senator, attorney general, and judge on the state’s highest court before his appointment to the Supreme Court in 1799. Only four feet five inches tall and weighing less than a hundred pounds, Moore compensated for his dwarfish size with a ready, biting wit and an intensely logical mind. Though his professional peers spoke of his brilliance at the bar, he did not make a significant mark at the Supreme Court, serving only five years and writing only one opinion.
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