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Praise for Securing Civil Rights*


“In the aftermath of the Civil War, there was an outpouring of discussion of the Second Amendment in Congress and in public discourse, as people debated whether and how to secure constitutional rights for newly free slaves. See generally S. Halbrook, [Securing Civil Rights:] Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866–1876.”


—ANTONIN G. SCALIA, Associate Justice, U.S. Supreme Court, in District of Columbia v. Heller


“Halbrook’s [Securing Civil Rights] touches two hotly contested issues in American constitutional history. It is a contribution to both the Second Amendment debate and the incorporation controversy over the extent the Fourteenth Amendment applies the Bill of Rights, and especially the right to bear arms, to the states. This book is Halbrook’s continuation of his previous work on these themes, and he makes an important contribution to the discussions. He properly reminds us that any understanding of the Fourteenth Amendment and the original intensions of its drafters and ratifiers must be achieved through an examination of the debates surrounding contemporary legislation, in particular the Civil Rights Act of 1866 and the Freedmen’s Bureau Act passed the same year…. Private arms provided a way for former slaves to resist forced subjugation. Blacks knew this political calculus as well as both their adversaries in the Ku Klux Klan and their champions in Congress and the Executive Branch…. Halbrook has written a book that contributes significantly to our understanding of the linkage between the Second and Fourteenth Amendments. Although his primary concern has been to bring back the Second Amendment from a moribund state in American jurisprudence, Halbrook’s efforts also shed considerable additional light on broader questions.”


—JOURNAL OF SOUTHERN HISTORY


“[Securing Civil Rights] is the first to address in detail the issue of whether the framers of the Fourteenth Amendment intended to compel the states to respect Bill of Rights guarantees, especially those of the Second Amendment involving the right to keep and bear arms. In a well-argued narrative, Halbrook follows especially closely Congressional discussion of key Reconstruction-era legislation during 1866 (the Civil Rights Bill, the Freedmen’s Bureau Bill, and the Fourteenth Amendment) and the Civil Rights Act of 1871. In so doing, he concludes that Congress did indeed intend to extend, as later accepted by the Supreme Court under the incorporation doctrine, Bill of Rights guarantees to the states. This was especially the case, he argues, with the Second Amendment; the willingness of the Congress to trust ex-slaves to own firearms for their protection, in fact, represented ‘the cutting edge of true belief in civil rights.’ … In his thorough analysis of Congressional debates Halbrook makes quite clear the point that the framers of the Fourteenth Amendment saw Second Amendment guarantees as essential to the political liberty of the individual American citizen.”


—AMERICAN JOURNAL OF LEGAL HISTORY


“The aim of the Fourteenth Amendment—to protect the ‘privileges and immunities’ guaranteed by the Bill of Rights from state encroachment—was almost immediately hijacked by a perverse, ahistorical Supreme Court ruling. While judges felt obliged to respect the ensuing string of skewed precedents, and lawyers eventually found other ways to achieve the original purpose, an effort has been underway to recover the historical purpose. Stephen Halbrook’s book is a part of that effort. His purpose is precise and, in its own way, skewed—to demonstrate that the Fourteenth Amendment was meant to incorporate the Second Amendment about which he has written so much, and that the Second Amendment was understood to protect an individual right to be armed…. Halbrook assuredly achieves his goal. He provides overwhelming evidence that the Fourteenth Amendment was meant to protect the right of individuals to be armed and that this particular right was a major concern of its framers. He offers scholars in the field a wealth of quotations from the historical debates. He includes an interesting account of southern conventions, and an excellent account of the events leading up to the landmark Cruikshank case which, he believes, heralded the end of Reconstruction. Above all, Halbrook helps restore the historical record of a badly served constitutional amendment.”


—AMERICAN HISTORICAL REVIEW


“The Heller Court also analyzed post-Civil War case law and commentary to conclude a key purpose of the Fourteenth Amendment was to ensure freed blacks had the right to keep and bear arms. Id. at 2810–11; see generally Stephen P. Halbrook, [Securing Civil Rights:] Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866–1876 (1998, 2010).”


—RICHARD B. SANDERS, Justice, Supreme Court of the State of Washington, in State of Washington v. Christopher William Sieyes


“Halbrook is a meticulous scholar, and this book definitely answers the question of whether the Fourteenth Amendment was intended to make the Second Amendment into a limit on state and local government…. The immediate goal of the Fourteenth Amendment’s sponsors was to protect southern blacks, most of them recently emancipated slaves, in the aftermath of the Civil War. But in the first three decades after the Fourteenth Amendment was ratified, a divided Supreme Court refused to apply any of the Bill of Rights to the states. The Court majority essentially nullified the ‘Privileges and Immunities’ clause of the Fourteenth Amendment…. As Justice Hugo Black pointed out, and as Halbrook details, there is an immense body of historical evidence that shows that the principal authors of the Fourteenth Amendment—Rep. John Bingham and Senator Jacob M. Howard—intended it to provide full incorporation. Halbrook’s book demonstrates that many proponents and opponents clearly understood that the Fourteenth Amendment would impose the first eight amendments as limitations on the states. Halbrook does an impressive job of gathering evidence not only from the speeches of Bingham and Howard before, during, and after ratification of the Fourteenth Amendment, but from a variety of other members of Congress, from newspaper coverage, and from law books of the day.”


—NATIONAL REVIEW
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*Securing Civil Rights was originally published with the title Freedmen, The Fourteenth Amendment, and the Right to Bear Arms, 1866–1876.




[image: Half Title of Securing Civil Rights]




[image: Image]


INDEPENDENT INSTITUTE is a non-profit, non-partisan, public-policy research and educational organization that shapes ideas into profound and lasting impact. The mission of Independent is to boldly advance peaceful, prosperous, and free societies grounded in a commitment to human worth and dignity. Applying independent thinking to issues that matter, we create transformational ideas for today’s most pressing social and economic challenges. The results of this work are published as books, our quarterly journal, The Independent Review, and other publications and form the basis for numerous conference and media programs. By connecting these ideas with organizations and networks, we seek to inspire action that can unleash an era of unparalleled human flourishing at home and around the globe.


FOUNDER & PRESIDENT


David J. Theroux


EXECUTIVE DIRECTOR


Graham H. Walker


RESEARCH DIRECTOR


William F. Shughart II


SENIOR FELLOWS


George B.N. Ayittey


Bruce L. Benson


Christopher J. Coyne


Ivan Eland


Williamson M. Evers


John C. Goodman


Stephen P. Halbrook


Lawrence J. McQuillan


Michael C. Munger


Benjamin Powell


Judy L. Shelton


William F. Shughart II


Randy T Simmons


Alexander Tabarrok


Alvaro Vargas Llosa


Richard K. Vedder


Robert M. Whaples


ACADEMIC ADVISORS


Leszek Balcerowicz


WARSAW SCHOOL OF ECONOMICS


Jonathan J. Bean


SOUTHERN ILLINOIS UNIVERSITY


Herman Belz


UNIVERSITY OF MARYLAND


Boudewijn Bouckaert


UNIVERSITY OF GHENT, BELGIUM


Allan C. Carlson


HOWARD CENTER


Robert D. Cooter


UNIVERSITY OF CALIFORNIA,BERKELEY


Robert W. Crandall


BROOKINGS INSTITUTION


Richard A. Epstein


NEW YORK UNIVERSITY


B. Delworth Gardner


BRIGHAM YOUNG UNIVERSITY


George Gilder


DISCOVERY INSTITUTE


Steve H. Hanke


JOHNS HOPKINS UNIVERSITY


Victor Davis Hanson


HOOVER INSTITUTION


James J. Heckman


UNIVERSITY OF CHICAGO


H. Robert Heller


SONIC AUTOMOTIVE


Deirdre N. McCloskey


UNIVERSITY OF ILLINOIS, CHICAGO


J. Huston McCulloch


OHIO STATE UNIVERSITY


Thomas Gale Moore


HOOVER INSTITUTION


June E. O’Neill


BARUCH COLLEGE


James R. Otteson Jr.


UNIVERSITY OF NOTRE DAME


Charles E. Phelps


UNIVERSITY OF ROCHESTER


Daniel N. Robinson


OXFORD UNIVERSITY AND GEORGETOWN UNIVERSITY


Paul H. Rubin


EMORY UNIVERSITY


Bruce M. Russett


YALE UNIVERSITY


Pascal Salin


UNIVERSITY OF PARIS, FRANCE


Vernon L. Smith


CHAPMAN UNIVERSITY


Pablo T. Spiller


UNIVERSITY OF CALIFORNIA, BERKELEY


Joel H. Spring


QUEENS COLLEGE, CITY UNIVERSITY OF NEW YORK


Rodney Stark


BAYLOR UNIVERSITY


Richard L. Stroup


NORTH CAROLINA STATE UNIVERSITY


Richard E. Wagner


GEORGE MASON UNIVERSITY


Todd J. Zywicki


GEORGE MASON UNIVERSITY


100 Swan Way, Oakland, California 94621-1428, U.S.A.


Telephone: 510-632-1366 • Facsimile: 510-568-6040 • Email: info@independent.org • www.independent.org




[image: Book Title of Securing Civil Rights]




Copyright © by Stephen P. Halbrook 1998


First Independent Institute edition 2010


Second Independent Institute edition 2021


Originally published by Praeger, an imprint of Greenwood Publishing Group, Inc., in 1998, with the title Freedman, the Fourteenth Amendment, and the Right to Bear Arms, 1866-1876


All rights reserved. No part of this book may be reproduced or transmitted in any form by electronic or mechanical means now known or to be invented, including photocopying, recording, or information storage and retrieval systems, without permission in writing from the publisher, except by a reviewer who may quote brief passages in a review. Nothing herein should be construed as necessarily reflecting the views of the Institute or as an attempt to aid or hinder the passage of any bill before Congress.


The Independent Institute


100 Swan Way, Oakland, CA 94621-1428


Telephone: 510-632-1366 · Fax: 510-568-6040


Email: info@independent.org


Website: www.independent.org


Library of Congress Cataloging-in-Publication Data


Halbrook, Stephen P.


Securing civil rights : freedmen, the Fourteenth Amendment, and the right to bear arms / Stephen P. Halbrook.


p. cm.


Previously published: Freedmen, the Fourteenth Amendment, and the right to bear arms, 1866-1876. Westport, Conn. : Praeger, c1998.


Includes bibliographical references and index.


ISBN-13: 978-1-59813-038-6 (13 : alk. paper)


ISBN-10: 1-59813-038-2 (10 : alk. paper)


1. United States. Constitution. 14th Amendment--History. 2. Civil rights—United States—History. 3. States’ rights (American politics)—History. 4. Firearms--Law and legislation—United States—History.


I. Halbrook, Stephen P. Freedmen, the Fourteenth Amendment, and the right to bear arms, 1866–1876. II. Title.


KF4749.H34 2010








	344.7305’33—dc22

	2010002235









Interior Design and Composition by Leigh McLellan Design


Cover Design: Roland de Beque


Cover Art: “The Freedmen’s Bureau” – drawn by A.R. Waud – as it appeared in Harper’s on 7/25/1868.





Foreword to the Updated Edition



FEW CASES BETTER illustrate the connection between resistance to oppression and the right to bear arms than the history of black people in the United States. African Americans were generally denied this right in the slave states before the Civil War. Chief Justice Roger B. Taney in his infamous opinion in the Dred Scott v. Sandford case used this prohibition to bolster his argument that no black person, slave or free, could claim to be an American citizen. Slavery would end with President Abraham Lincoln’s Emancipation Proclamation on January 1, 1863, and then the enactment of the Thirteenth Amendment that was ratified on December 6, 1865. But both the Proclamation and the Amendment left critical questions unanswered. Were the newly freed people to be citizens, entitled to the rights that the Constitution said were the heritage of free Americans? Or were they to be some kind of lesser subjects, denizens to use the nineteenth century term? In the immediate wake of the American Civil War, the former slave states passed laws, the Black Codes, designed to ensure the latter. The recently emancipated slaves would technically be free. They could not be bought and sold on the auction block, forcibly separated from their families forever by the dynamics of the inter-state slave trade. They were free, but they were to enjoy only a very constricted freedom. They were not to be citizens. The newly freed blacks would have no right to vote, no right to be tried by a jury that had black members, no right to testify against whites or to sue them, no right to reject labor contracts with their former masters even if the contracts imposed onerous conditions.


And, the Black Codes decreed that the newly freed African-American population could not have arms for their defense. No right for the black men of the South, many of whom had just fought in the ranks of the United States Colored Troops, to have arms to defend themselves against the growing threat of the Ku Klux Klan and Klan-like organizations. These organizations were filled with former Confederate soldiers, some of whom wanted to exact vengeance on the former Union soldiers. Many of the Klansmen wanted to return the former slaves to a servile state despite the changes in national law. The fight to gain the right to bear arms for the South’s newly freed Negro population would play a major role in the enactment of key pieces of civil rights legislation during the Reconstruction era and it would help bring about the constitutional revolution that was the Fourteenth Amendment. With Securing Civil Rights: Freedmen, the Fourteenth Amendment and the Right to Bear Arms, an updating of a study Halbrook originally published in 1998, Stephen Halbrook takes us through this history showing the linkages between the Second and Fourteenth Amendments. By doing so, Halbrook has provided us with an important chapter in the American struggle for freedom.


Halbrook has not only produced a well-crafted work of history, he has also written a book that has in fact helped make history. The original volume helped re-frame the debate over the Second Amendment. Halbrook was part of a group of scholars in the 1980s who were re-examining the case for incorporation or applying the Bill of Rights to the states through the Fourteenth Amendment. Increasingly these scholars were finding that the evidence that the framers and ratifies of the Fourteenth Amendment intended to make the states respect the Bill of Rights was compelling. Halbrook’s research showed that this was especially true with respect to the opinions of the 39th Congress, the Congress that enacted the Civil Rights Act of 1866 and the Freedmen’s Bureau Act. The 39th Congress also passed the Fourteenth Amendment and sent it to the states for ratification. Halbrook’s research convinced other scholars and important jurists. Justice Antonin Scalia noted Halbrook’s discussions of the Fourteenth Amendment and Reconstruction-era legislation in the landmark Second Amendment case, District of Columbia v. Heller, which for the first time overturned a firearms prohibition on the grounds that the prohibition violated the Second Amendment’s guarantee of the right to bear arms. Justice Samuel Alito cited Securing Civil Rights in McDonald v. City of Chicago, the first case to hold that the Second and Fourteenth Amendments together limited the ability of state governments and their subdivisions to infringe on the citizen’s right to keep and bear arms.


Halbrook had had a longstanding interest in the history of the Civil Rights movement. After earning a PhD in philosophy from Florida State University in 1972, he spent a number of years teaching political and social philosophy including stints at Tuskegee and Howard Universities. The experience at both historically black universities helped provide him with an introduction to the history of the civil rights movement that few white Americans get. These lessons would stick with him in the late seventies as he enrolled in the Georgetown University Law Center and embarked on a career as a practicing lawyer and legal scholar. Early on he recognized the linkage between his growing interest in the Second Amendment and the Civil Rights movement whose veterans he had come to know at Tuskegee and Howard. In 1982, his report, “The Fourteenth Amendment and the Right to Keep and Bear Arms: The Intent of the Framers,” was included as part of a report by the Subcommittee on the Constitution of the US Senate Judiciary Committee. Later that same decade Halbrook wrote his first book on the Second Amendment That Everyman Be Armed: The Evolution of a Constitutional Right. The book directly addressed the question of whether or not the Second Amendment was meant to protect a right of individuals or simply a right to maintain militias. Drawing on his knowledge of Anglo-American legal history and his broader knowledge of western political and social philosophy, Halbrook presented a compelling case for an individualist reading of the Second Amendment. But Halbrook did more, he also provided a substantial discussion of the Fourteenth Amendment and related legislation and how these constitutional and legislative developments were also meant to protect the right to bear arms. That Everyman Be Armed was something of a promise or down payment for the present volume.


If this present volume, Securing Civil Rights, had simply given us a detailed history showing that the main proponents of the Fourteenth Amendment and the Reconstruction era civil rights statutes had intended to protect the right to keep and bear arms, Halbrook would have done quite a lot. But in Securing Civil Rights, Halbrook has done quite a bit more. Halbrook reminds us that history teaches us that oppression can come from many corners and that the champions of freedom have had to be on guard on many fronts. The late eighteenth century statesmen who debated and ultimately adopted the new Constitution feared that the federal government created by that document could grow powerful and oppressive. To prevent such a calamity, they put restrictions on the new government’s power, a federal system, separation of powers and ultimately the first ten amendments specifying rights of the individual that the new government could not infringe. History has shown these measures to be good, but inadequate. The measures restrained the federal government but left state and private power and the possibilities of state and private oppression unchecked. The Black Codes served as a vivid reminder of this harsh reality. The effort to correct this gap through legal reform met with only partial success. The Fourteenth Amendment was enacted, but, as Halbrook shows in his discussion of the critical United States v. Cruikshank case, the Supreme Court was reluctant to recognize how broad a shield for human rights the Civil War Amendment was meant to be. That reluctance played a good part in thwarting many of the achievements of the Civil Rights revolution of the 1860s and 1870s, achievements that would have to be painfully rebuilt in the twentieth century. By giving us a first-rate history of the effort to secure the right to bear arms in the Reconstruction era, Halbrook has helped illuminate a broader and tragically delayed effort to expand freedom in American history.


ROBERT J. COTTROL


Harold Paul Green Research Professor of Law and Professor of History and Sociology The George Washington University





Preface to the Updated Edition



“IN THE AFTERMATH of the Civil War, there was an outpouring of discussion of the Second Amendment in Congress and in public discourse, as people debated whether and how to secure constitutional rights for newly free slaves.”1 For that proposition, this book was cited by Justice Antonin Scalia in the Supreme Court’s blockbuster opinion on the right to keep and bear arms in District of Columbia v. Heller (2008). Heller held that the Second Amendment protects an individual’s right to keep and bear arms for self-defense and hunting as well as militia use and resistance to tyranny.


What better way to illustrate all of those uses than a study of the African-American experience during Reconstruction, when the freedmen sought to exercise Second Amendment rights to protect their newly won civil rights from violation, first by the Southern States, and then by the Ku Klux Klan? A burning question in the years 1866–1876 was whether government could prohibit black persons from possessing firearms and how that controversy would be resolved told tales about the extent to which civil rights would be taken seriously.


To exemplify the issue, in the fall of 1866 the New York Times reported a case involving James Lewis, a discharged African American soldier in Mississippi who was hunting with the musket he had carried in the war.2 Lewis was arrested based on that state’s law prohibiting blacks from carrying firearms. He couldn’t pay the fine and was jailed. Denying a writ of habeas corpus, the chief justice of the Mississippi supreme court ruled that the federal civil rights act on which Lewis relied had no basis in the Thirteenth Amendment, which abolished slavery, and was unconstitutional. Cases like this gave impetus to the adoption of the Fourteenth Amendment, which was seen as protecting the right to bear arms and other guarantees under the Bill of Rights.


The Fourteenth Amendment to the U.S. Constitution, ratified in 1868, was understood to protect basic rights—above all, the right to bear arms to protect life itself—from infringement by the States and localities. Those were the entities that sought to retain the badges and incidents of slavery in the post-Civil War South. While the Supreme Court had long since held in the twentieth century that the 14th Amendment’s due process clause safeguards free speech, assembly, trial by jury, and most other Bill of Rights guarantees from State and local violation, only in the year 2010 did it decide in McDonald v. Chicago that keeping and bearing arms is equally fundamental and is not just a second-class right.3 Once again the Court, in the opinion by Justice Samuel Alito, cited this book as authority on the issue and relied on many of the sources the book first brought to light.4


The same two-thirds of Congress that passed the Fourteenth Amendment also adopted the Freedmen’s Bureau Act of 1866, which protected the “full and equal benefit of all laws and proceedings concerning personal liberty, personal security, and … estate …, including the constitutional right to bear arms ….”5 In holding that the Amendment incorporates the fundamental right to keep and bear arms, Justice Samuel Alito’s opinion in McDonald held that the provision “explicitly guaranteed that ‘all the citizens,’ black and white, would have ‘the constitutional right to bear arms,’” and was “the most explicit evidence of Congress’ aim” in proposing the Fourteenth Amendment to the States.6


The dissenting opinions in McDonald would have ruled that the Fourteenth Amendment does not guarantee any right to keep and bear arms from State infringement.7 They did not even mention the Freedmen’s Bureau Act or general congressional intent to protect the individual right of African-Americans, like all other citizens, to keep and bear arms for self-defense.


Securing Civil Rights was the first work to bring to light the language of the Freedmen’s Bureau Act, along with a comprehensive history of the Fourteenth Amendment’s intent to protect the right to keep and bear arms. In a 1992 decision, the U.S. Court of Appeals for the Ninth Circuit brushed that evidence aside in holding that the Second Amendment does not apply to the States and upholding California’s first-of-its-kind ban on semiautomatic rifles which were castigated as “assault weapons.”8


The critical words of the Freedmen’s Bureau Act were not quoted in any judicial opinion until 2000, when Justice Janice Rodgers Brown of the California Supreme Court did so to illustrate the correlation between self-defense, citizenship, and freedom during Reconstruction.9 Heller was the first U.S. Supreme Court opinion to acknowledge those words, and McDonald followed.10 In those two decisions, the Court relied on the original public understanding to interpret the Second and Fourteenth Amendments.


The historical context of pertinent Supreme Court decisions is necessary here. In three cases decided in the last quarter of the nineteenth century, the Court stated in dicta that the First, Second, and Fourth Amendments do not limit state action directly, but did not rule on whether the Fourteenth Amendment prohibited state violations of the rights declared therein.11 In the twentieth century, the Court held that most Bill of Rights freedoms are incorporated into the Fourteenth Amendment, but did so with little historical analysis and no discussion of the original intent and understanding.


In the mid-twentieth century, it came to be argued that the Second Amendment guaranteed a “collective” State power to maintain a militia, not a right of the people to be armed, a view that later was refined to say that an individual has a “right” to bear arms only when commanded to do so in a militia. However, the individual-rights view became the Standard Model in the academic literature, and also won acceptance at the U.S. Department of Justice in a 2004 opinion of the Office of Legal Counsel (OLC). The OLC relied in part on this book as authority for its view that the right to bear arms is protected from State action by the Fourteenth Amendment.12


The landscape changed with the Supreme Court’s 2008 Heller decision, which held the Second Amendment to protect individual rights and invalidated the District of Columbia’s handgun ban. That ruling prompted the Ninth Circuit to reverse course and hold the Second Amendment to be incorporated into the Fourteenth Amendment so as to apply to States and localities. That court relied in part on this book, citing it for the proposition that “the Framers of the Fourteenth Amendment considered the right to keep and bear arms a crucial safeguard against white oppression of the freedmen.”13 The Washington State Supreme Court did the same to support its conclusion that “a key purpose of the Fourteenth Amendment was to ensure freed blacks had the right to keep and bear arms.”14


When the McDonald case was pending at the Supreme Court, the City of Chicago argued that gun owners have no Second Amendment rights which States and localities are bound to respect. It actually relied on the opponents of the Fourteenth Amendment who disfavored the extension of full civil rights to African-Americans.15 McDonald rejected those arguments, relying on the original understanding of the Amendment as protecting the Second Amendment rights of all citizens, including the newly freed slaves.


A state law quoted in McDonald as typical of what the Fourteenth Amendment would invalidate required a license to carry a firearm that an official had discretion to grant or deny. It was a Mississippi statute providing that “no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind ….”16


That background raises the contemporary issue of whether States must recognize the general right of law-abiding citizens to bear arms by issuing licenses to carry them, or may they pick-and-choose which privileged citizens have a “need” to do so? A panel of the Ninth Circuit court of appeals relied in part on this book in holding that California localities may not arbitrarily deny concealed-carry licenses. The full court reversed that decision, holding that no right exists to carry concealed arms, but refused to rule on whether the open carrying of arms may be banned too.17


When the Supreme Court declined to review that decision, Justice Clarence Thomas, joined by Justice Neil Gorsuch, dissented. Justice Thomas wrote that the Framers “reserved to all Americans the right to bear arms for self-defense. I do not think we should stand by idly while a State denies its citizens that right, particularly when their very lives may depend on it.”18


That was repeated when Justice Thomas, this time joined by Justice Brett Kavanaugh, dissented from the denial of certiorari in a Third Circuit decision upholding New Jersey’s “may issue” carry law. In addition to evidence about the right to bear arms from other historical periods, Justice Thomas wrote that “numerous Congressmen expressed dismay at the denial of blacks’ rights to bear arms when discussing the Civil Rights Act of 1866, the Freedmen’s Bureau Act of 1866, and the Fourteenth Amendment.”19


In 2021, the Supreme Court decided to hear the case of New York State Rifle & Pistol Association v. Corlett, which raises the issue: “Whether the State’s denial of petitioners’ applications for concealed-carry licenses for self-defense violated the Second Amendment.”20 In this case, the Court may at last clarify whether the right to bear arms outside the home extends to the people at large or only to those who public officials decide in their discretion have a special need to exercise such right. As this book demonstrates, the former view prevailed among the supporters of the Fourteenth Amendment.


Fourteenth Amendment history also raises another current issue being litigated in the courts—whether commonly possessed rifles pejoratively declared to be “assault weapons” may be banned. As accounts in this book show, many freedmen who served in the Union army bought their muskets, brought them home when the war ended, and used them for self-protection, hunting, and varmint control. Enforcing the Black Codes, Southern state authorities confiscated those muskets whenever possible, leading to outcries in Congress that the Second Amendment rights of the freedmen were being violated. Supporters of the Fourteenth Amendment sought protection for muskets, the military “assault weapons” of the Civil War and Reconstruction.


The Supreme Court thus far has declined to review any lower-court decision upholding bans on what might be called today’s version of the musket. Justice Thomas, joined by Justice Scalia, dissented from the Court’s refusal to consider an ordinance banning common firearms “which the City branded ‘Assault Weapons,’” but which are “modern sporting rifles (e.g., AR-style semiautomatic rifles), which many Americans own for lawful purposes like self-defense, hunting, and target shooting.”21 And when he was a judge on the D.C. Circuit court of appeals, now-Justice Brett Kavanaugh would have applied the test of text, history, and tradition to declare the District of Columbia’s ban on semiautomatic rifles in violation of the Second Amendment.22


Meanwhile, in 2020, the Supreme Court decided the case of New York State Rifle & Pistol Association, Inc. v. City of New York, which was a challenge to an ordinance prohibiting a person from taking a licensed handgun out of one’s house other than to a shooting range within the City. To render the case moot, the City amended the law to allow transport of such firearm to a range outside of the City. Justice Alito, joined by Justices Gorsuch and Thomas, dissented, not agreeing that the case was moot and noting that no law “during the founding era prevented gun owners from taking their guns outside city limits for practice.”23


Only time will tell what approach the Supreme Court will take on the issues such as bans on carrying firearms in public and bans on possession of specific types of firearms. Seventh Circuit Judge Diane Sykes has written, “McDonald confirms that when state- or local-government action is challenged, the focus of the original-meaning inquiry is carried forward in time; the Second Amendment’s scope as a limitation on the States depends on how the right was understood when the Fourteenth Amendment was ratified.”24 While the original meaning of the Second Amendment remains intact, its limitation on State infringement is informed by the original understanding of the Fourteenth Amendment.
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Historically, the right to keep and bear arms has been a key Bill of Rights guarantee related to the defense of African-Americans from racist violence.25 The Southern slave codes were the only significant prohibitions on firearms ownership in antebellum America,26 and the abolitionists sought to extend the right of “the people”—all people—to slaves, who must be liberated.27


Previous studies document, primarily on the basis of floor speeches, that the Fourteenth Amendment was understood to protect Bill of Rights guarantees in general,28 and the right to keep and bear arms in particular, against state action.29 Critics have long argued about whether the evidence is sufficient to demonstrate a consensus to incorporate the Bill of Rights into the Fourteenth Amendment’s due-process clause or its privileges-or-immunities clause.30


This book traces the adoption of, and investigates the interrelationship between, the Fourteenth Amendment and the civil rights legislation passed during Reconstruction, particularly focusing on the right to keep and bear arms. It begins with a day-by-day account of proceedings in the 39th Congress leading to the passage of the Civil Rights and Freedmen’s Bureau Acts of 1866, along with the proposal of the ultimately-ratified Fourteenth Amendment.


This study interweaves the proceedings before the Joint Committee of Fifteen on Reconstruction with the congressional debates pertaining to the Fourteenth Amendment’s adoption. As Benjamin B. Kendrick observed, the testimony taken by the Joint Committee “served as the raison d’être” of the Amendment—150,000 copies were printed and made use of as a campaign document in the 1866 elections, and newspapers published lengthy extracts for perusal by the public.31 The testimony reveals the perceived evils that the public wanted remedied.


By examining committee hearings and records chronologically, floor debates on civil rights legislation and the Fourteenth Amendment, and contemporary public opinion, this study reflects as a continuous process the adoption of the Civil Rights Act, the Freedmen’s Bureau Act, and the Fourteenth Amendment.


While those events were perhaps the most critical of the Reconstruction period, the constitutional, legislative, and judicial developments that followed also were of great significance. The understanding of the Fourteenth Amendment’s purpose and intent was expounded and clarified in reaction to the resistance to the recognition of freedmen’s rights and to the constitutional amendment. This work includes a state-by-state account of the conventions in the Southern States that were required to draft constitutions consistent with the Fourteenth Amendment.


Ratification of the Fourteenth Amendment gave rise to enactment of the Enforcement Act of 1870 and the Civil Rights Act of 1871, the legislative histories of which are saturated with expressions of the intent to protect the rights of freedmen to keep and bear arms. The rest of Reconstruction was, as far as that topic is concerned, consumed with the outer limits of the state action requirement of the Fourteenth Amendment and, in particular, whether it could be made a federal crime for private individuals to conspire to deprive freedmen of the rights peaceably to assemble and to bear arms. This drama was played out in the Ku Klux Klan trials in South Carolina and the trials stemming from the Grant Parish massacre in Louisiana. The Supreme Court’s 1876 decision in the Cruikshank case was the climax of the debate and heralded the end of Reconstruction.


This work concludes with an analysis of the pre-Heller jurisprudence of the Supreme Court concerning the Second and Fourteenth Amendments. After dissecting post-Cruikshank cases, the study outlines twentieth century developments by tracing the incorporation of substantive Bill of Rights guarantees into the Fourteenth Amendment, the Court’s pronouncements on the Second Amendment, and the role of the Freedmen’s Bureau Act as an interpretative source of the Civil Rights Acts of 1866 and the Fourteenth Amendment.


This book originally was published in 1998 under the title Freedmen, The Fourteenth Amendment, and the Right to Bear Arms, a decade before the Supreme Court’s 2008 Heller decision. Heller remarked about its nineteenth-century precedent: “With respect to Cruikshank’s continuing validity on incorporation, a question not presented by this case, we note that Cruikshank also said that the First Amendment did not apply against the States and did not engage in the sort of Fourteenth Amendment inquiry required by our later cases.”32 When the 2010 edition of this book was published as Securing Civil Rights, the McDonald Court was engaging in that very enquiry.


Although this study concentrates on the right to keep and bear arms, it also includes a comprehensive analysis pertinent to the general topic of incorporation of the Bill of Rights into the Fourteenth Amendment. Since it entailed trusting former slaves with firearms, application of the arms guarantee was the cutting edge of what it meant to take civil rights seriously. The history of the recognition of the right of freedmen to keep and bear arms in the period 1866 to 1876 provides unique insights into the intent and understanding of the Fourteenth Amendment to protect Bill of Rights guarantees from state infringement generally and supplies a broader context for the question of the extent to which American political society was willing to secure the same civil rights to all without regard to race or previous condition of servitude.
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The Civil Rights and Freedmen’s Bureau Acts and the Proposal of the Fourteenth Amendment



That No Freedman Shall Keep or Carry Firearms: The Black Codes as Badges of Slavery



NUMEROUS ANTEBELLUM commentators interpreted the Second Amendment as guaranteeing an individual right to keep and bear arms free from both State and federal infringement.1 In his famous criminal law commentaries, Joel P. Bishop wrote in 1865:


The constitution of the United States provides, that, “a well-regulated militia being necessary to the security of a free State, the right of the people to keep and bear arms shall not be infringed.” This provision is found among the amendments; and, though most of the amendments are restrictions on the General Government alone, not on the States, this one seems to be of a nature to bind both the State and National legislatures.2


Yet Bishop’s references to State “statutes relating to the carrying of arms by negroes and slaves”3 and an “act to prevent free people of color from carrying firearms”4 exemplified the need for a constitutional guarantee to protect the rights of all persons, regardless of race, to keep and carry firearms. After the Civil War, these slave codes, which limited the access of blacks to land, firearms, and the courts, began to reappear as “black codes.”5 Congress quickly turned its attention to these efforts to reenslave the freedmen.


E.G. Baker, a white Mississippi planter, wrote a letter to members of the State legislature on October 22, 1865, warning of a possible negro insurrection. He added: “It is well known here that our negroes through the country are well equipped with fire arms, muskets, double barrel shot guns & pistols,—& furthermore, it would be well if they are free to prohibit the use of fire arms until they had proved themselves to be good citizens in their altered state.”6 Forwarding a copy of the letter to the Union commander in Northern Mississippi, Governor Benjamin G. Humphreys warned that “unless some measures are taken to disarm [the freedmen] a collision between the races may be speedily looked for.”7


White fears of armed ex-slaves led to the quick enactment of the 1865 Mississippi “Act to Regulate the Relation of Master and Apprentice Relative to Freedmen, Free Negroes, and Mulattoes.” In addition to prohibiting seditious speeches and unlicensed preaching by freedmen, the statute contained a firearms prohibition that would serve as a model for the black codes of other Southern States:


Section 1. Be it enacted, … That no freedman, free negro or mulatto, not in the military service of the United States government, and not licensed so to do by the board of police of his or her county, shall keep or carry fire-arms of any kind, or any ammunition, dirk or bowie-knife, and on conviction thereof in the county court shall be punished by fine, not exceeding ten dollars, and pay the costs of such proceedings, and all such arms or ammunition shall be forfeited to the informer; and it shall be the duty of every civil and military officer to arrest any freedman, free negro, or mulatto found with any such arms or ammunition, and cause him or her to be committed to trial in default of bail….


Section 3. … If any white person shall sell, lend, or give to any freedman, free negro, or mulatto any fire-arms, dirk or bowie-knife, or ammunition, or any spirituous or intoxicating liquors, such person or persons … shall be fined not exceeding fifty dollars, and may be imprisoned, at the discretion of the court, not exceeding thirty days….


Section 5. … If any freedman, free negro, or mulatto, convicted of any of the misdemeanors provided against in this act, shall fail or refuse for the space of five days, after conviction, to pay the fine and costs imposed, such person shall be hired out by the sheriff or other officer, at public outcry, to any white person who will pay said fine and all costs, and take said convict for the shortest time.8


Two weeks after the Mississippi prohibition passed, Calvin Holly, a black private assigned to the Freedmen’s Bureau in Mississippi, wrote to Bureau Commissioner O.O. Howard, relating in his letter an article in the Vicksburg Journal about an incident involving blacks with a gun, and noting that “they was forbidden not to have any more but did not heed.”9 “The Rebbles,” Holly warned, “are going about in many places through the State and robbing the colored people of arms[,] money and all they have and in many places killing.”10 Holly continued: “They talk of taking the arms away from (col[ored]) people and arresting them and put them on farms next month and if they go at that I think there will be trouble and in all probability a great many lives lost.”11


When the 39th Congress convened in December 1865, Republican leaders quickly sought to establish committees charged with the task of drafting protections for the freedmen. On December 6, the House resolved that the Speaker appoint a Select Committee on Freedmen.12 A few minutes later, Representative John A. Bingham, an Ohio Republican, introduced a joint resolution to amend the Constitution “to empower Congress to pass all necessary and proper laws to secure to all persons in their rights, life, liberty, and property….”13 Bingham’s bill would become, of course, the Fourteenth Amendment.


The House Select Committee on Freedmen consisted of Thomas D. Eliot of Massachusetts, William D. Kelley of Pennsylvania, Godlove S. Orth of Indiana, John A. Bingham of Ohio, Nelson Taylor of New York, Benjamin F. Loan of Missouri, Josiah B. Grinnell of Iowa, Halbert E. Paine of Wisconsin, and Samuel S. Marshall of Illinois.14 John Bingham would author § 1 of the Fourteenth Amendment. Other significant committees were the Senate Judiciary Committee, chaired by Lyman Trumbull of Illinois,15 and the House Judiciary Committee, chaired by James F. Wilson of Iowa.16


On December 12, the Senate concurred with a House resolution to appoint a Joint Committee of Fifteen to investigate the condition of the Southern States.17 This committee would later hear extensive testimony on the violations of freedmen’s rights, and eventually drafted the Fourteenth Amendment.


The enactment of the black code provisions prompted initiation of civil rights legislation that culminated in the proposal of the Fourteenth Amendment. Among the first proposals was S. 9, which declared as void all laws or other actions by the rebel States “whereby or wherein any inequality of civil rights and immunities among the inhabitants of said States is recognized, authorized, established, or maintained, by reason or in consequence of any distinctions or differences of color, race or descent, or by reason or in consequence of a previous condition or status of slavery or involuntary servitude of such inhabitants….”18


Senator Henry Wilson, the bill’s sponsor, led the debate, which was the first substantive discussion of civil and constitutional rights in the 39th Congress. Wilson deplored enforcement of the black codes:


In Mississippi rebel State forces, men who were in the rebel armies, are traversing the State, visiting the freedmen, disarming them, perpetrating murders and outrages on them; and the same things are done in other sections of the country…. I am told by eminent gentlemen connected with the Freedmen’s Bureau that where they have the power they arrest the execution of these laws, but as the laws exist they are enforced in the greater portions of those States. If we now declare those laws to be null and void, I have no idea that any attempt whatever will be made to enforce them, and the freedmen will be relieved from this intolerable oppression.19


Senator Wilson grounded his bill in the federal military power rather than the Thirteenth Amendment, which abolished slavery.20 Senator Edgar Cowan of Pennsylvania wanted to secure “the natural rights of all people,” but maintained that a constitutional amendment was necessary to provide Congress the power to enforce these rights.21 Senator John Sherman argued that legislation “should be in clear and precise language, naming and detailing precisely the rights that these men shall be secured in, so that in the southern States there shall be hereafter no dispute or controversy.”22


On December 13, the House took its first action on a civil rights issue. Representative Farnsworth moved to refer to the Joint Committee of Fifteen a resolution to protect freedmen in “their inalienable rights” and to “secure to the colored soldiers of the Union their equal rights and privileges as citizens of the United States.”23 John W. Chandler, a New York Democrat, opposed the motion because “the people of the United States” as used in the Constitution referred to whites only.24 The resolution was referred to the committee.25


The House members appointed to serve on the Joint Committee included John Bingham, Thaddeus Stevens of Pennsylvania, Elihu B. Washburne of Illinois, Justin S. Morrill of Vermont, Henry Grider of Kentucky, Roscoe Conkling of New York, George S. Boutwell of Massachusetts, Henry T. Blow of Missouri, and Andrew J. Rogers of New Jersey.26 Grider and Rogers were the only Democrat members. On December 18, the House resolved that the committee consider legislation securing to freedmen in the Southern States “the political and civil rights of other citizens of the United States.”27


The next day, Senator Trumbull announced that he would introduce a bill that would enable the Freedmen’s Bureau “to secure freedom to all persons in the United States, and protect every individual in the full enjoyment of the rights of persons and property and furnish him with the means for their vindication.”28 Trumbull justified his bill under the pending Thirteenth Amendment,29 which prohibited slavery and empowered Congress to enforce the prohibition.


Minutes later, President Andrew Johnson transmitted to the Senate the report of Major General Carl Schurz, whom the President had sent to tour the South.30 A heated debate ensued on the importance of that report.31 Schurz’s widely publicized report, upon which Congress placed great credence,32 reviewed in detail abuses committed against freedmen, including deprivations of the right to keep and bear arms.33 To restore slavery in fact, planters advocated that “the possession of arms or other dangerous weapons [by the freedmen] without authority should be punished by fine or imprisonment and the arms forfeited.”34 The report brought to Congress’ attention an ordinance enacted in Opelousas and other Louisiana towns, which provided that: “No freedman who is not in the military service shall be allowed to carry firearms, or any kind of weapon, without the special permission of his employer, in writing, and approved by the mayor or president of the board of police.” Punishment was forfeiture of the weapon and either five days’ imprisonment or a fine of five dollars.35 A Freedmen’s Bureau report denounced the ordinance as a violation of the Emancipation Proclamation and as “slavery in substance.”36


With the holiday adjournment nearing, the Senate appointments to the Joint Committee were finally made, and included William P. Fessenden of Maine, J.W. Grimes of Iowa, Ira Harris of New York, Jacob M. Howard of Michigan, Reverdy Johnson of Maryland, and George H. Williams of Oregon.37 Johnson was the sole Democrat. Meanwhile, S. 9, Senator Wilson’s Civil Rights Bill, continued to be debated with great animosity.38



Introduction of the Freedmen’s Bureau and Civil Rights Bills



On January 5, 1866, Senator Trumbull introduced S. 60, a bill to enlarge the powers of the Freedmen’s Bureau, and S. 61, the Civil Rights Bill, both of which were referred to the Judiciary Committee.39 These bills would become of unprecedented importance in regard both to the passage of the Fourteenth Amendment and to recognition of the right to keep and bear arms. In the House, Representative Eliot introduced a bill to amend the existing law that established the Freedmen’s Bureau, and it was referred to the Select Committee on Freedmen.40


On January 11, Senator Trumbull, Chairman of the Committee on the Judiciary, reported S. 60. and S. 61.41 The following day, at Trumbull’s request, the Senate considered S. 60, the Freedmen’s Bureau Bill. S. 60 provided the Bureau with jurisdiction in areas where the war had interrupted the ordinary course of judicial proceedings and, 


wherein, in consequence of any State or local law, ordinance, police, or other regulation, custom, or prejudice, any of the civil rights or immunities belonging to white persons (including the right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to have full and equal benefit of all laws and proceedings for the security of person and estate) are refused or denied to negroes, mulattoes, freedmen, refugees, or any other persons, on account of race, color, or any previous condition of slavery or involuntary servitude….42


Trumbull then opened up consideration of S. 61, the Civil Rights Bill. It contained virtually identical language as S. 60, likewise protecting the right “to full and equal benefit of all laws and proceedings for the security of person and property….”43


While the Senate was considering statutory protections, the Joint Committee, behind closed doors, began to examine constitutional amendments to protect the same rights. It is instructive to compare the Freedmen’s Bureau Bill with the draft of a constitutional amendment proposed by John Bingham to the Joint Committee that same day: “The Congress shall have power to make all laws necessary and proper to secure to all persons in every State within this Union equal protection in their rights of life, liberty and property.”44 Thaddeus Stevens proposed a similar guarantee: “All laws, State or national, shall operate impartially and equally on all persons without regard to race or color.”45 These proposals resemble what became the Due Process and Equal Protection Clauses of the Fourteenth Amendment. A subcommittee consisting of Bingham, Stevens, William Fessenden, Jacob Howard, and Roscoe Conkling was appointed to consider proposed constitutional amendments.46


That same day (January 12), the House continued consideration of H.R. 1, a bill to allow black suffrage in the District of Columbia. Representative Chandler quoted from a speech by the Honorable Michael Hahn of Louisiana to the National Equal Suffrage Association, in which Hahn stated:
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