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A book that catalogues and examines Canada’s wrongful convictions is long overdue, and no one is better equipped to write it than Kent Roach. Kent is well versed in the field. He represented the Association in Defence of the Wrongly Convicted (AIDWYC) at the Guy Paul Morin inquiry. He did important work for Justice Patrick LeSage at the Jim Driskell inquiry. He was research director at the inquiry conducted by Justice Stephen Goudge into Charles Smith’s failings. He was recruited by the minister of justice to advise on the creation of a new independent body to address claims of wrongful conviction. He has prepared a registry of Canada’s wrongful convictions.

The criminal justice system is a human process and therefore fallible. Mistakes can occur in any number of ways, and it would be foolish to believe that we can ever eliminate wrongful convictions. Kent’s book is a welcome reminder of this. It should be required reading for all of us who work in the system. His demands for the systemic changes to criminal laws that can reduce wrongful convictions in the future should be required reading for our legislature and courts.

The book should be read by all defence lawyers. Sometimes they are at fault for not putting forward a robust defence. Sometimes they can be cynical about their own clients and cases.

It should be read by all prosecutors. It is rare for prosecutors to acknowledge a wrongful conviction—too rare. I have often heard Crowns say their worst nightmare is to have convicted an innocent person. It may be more accurate to say their worst is to be shown that they have convicted an innocent person.

It should be read by all judges, especially those in appeal courts. Many of our wrongful convictions survived subsequent appeals. Think, for example, of Donald Marshall Jr., David Milgaard, and William Mullins-Johnson. Our appeal courts focus far too much on process and not nearly enough on innocence.

And, of course, it should be read by all of us. We can each learn from this book. As I read it, I kept thinking about the human condition. We make mistakes but hate to admit them, and this means it requires a huge effort to expose them.

Not surprisingly, many of the cases documented by Kent Roach involved Indigenous people who have been wrongly convicted. The Indigenous overpopulate our courts and prisons. Their treatment at the hands of our justice system is atrocious and worthy of a national inquiry.

The book also addresses some of the dilemmas faced by those wrongfully accused. For a father facing a charge of murdering his three-month-old child who is offered a guilty plea to a less serious offence with ninety days to be served on weekends, what is he to do? That was Dinesh Kumar’s dilemma. He took the plea, and thereby avoided a life sentence, deportation, and the loss of his second fifteen-month-old child. Exonerated sixteen years later on the basis of flawed science, he surely did the “right” thing. Yet, he pleaded guilty to something he did not do, aided and abetted by his own lawyer. He fell victim to a form of prosecutorial extortion, and this needs to be addressed at a systemic level.

We should give credit to the first group in North America to take up the cause of the wrongfully convicted. This was Centurion Ministries, founded in Princeton, New Jersey, in 1983 by Jim McCloskey. It was he who broke open David Milgaard’s case in 1992, and he has passed on to us in Canada a lasting legacy. The original wrongful conviction organization in Canada, the Association in Defence of the Wrongly Convicted (AIDWYC), founded in 1993, was based on Centurion’s model.

Kent’s book gives us a present-day postmortem on many of our wrongful convictions. It lets us see where things went wrong in each case, and what we can learn from them. Whether it was a failing of forensic science, racism, a rush to judgment by the police, erroneous eyewitness identification, false testimony, bad lawyering, or indecisive appeal courts, we need to know. Then we can set about correcting other past miscarriages by using these lessons from known wrongful convictions, and we can employ the same lessons to reduce future miscarriages.

Kent’s book will stand the test of time because it serves as a much-needed reminder of how far we have come in dealing with miscarriages of justice, and how far we have to go. The book will play a considerable role in the proposed David Milgaard legislation to replace our present antiquated ministerial review system with a new independent body to review miscarriages of justice. The Miscarriages of Justice Tribunal promised by the minister of justice, David Lametti, will be a giant step forward for the cause of justice in Canada.

James Lockyer

Founder, Innocence Canada
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On March 24, 2018, I was marching in Memphis. We began at the Peabody, the South’s grand hotel, where the president of the Confederacy stayed and Elvis Presley had his high school prom. We ended at the National Civil Rights Museum, better known as the Lorraine Motel. It looks eerily as it did in pictures showing people pointing toward where the shots came from that gunned down Dr. Martin Luther King Jr. fifty years earlier. It was a place where Black people could stay in the segregated South. The singer Aretha Franklin and the baseball pioneer Jackie Robinson were guests there.

I was marching with around six hundred people who attended the Innocence Project’s annual conference. Since 1992 the project has used DNA evidence to exonerate the wrongfully convicted. Black people, only 13 percent of the American population, represent 38 percent of the American prison population—and 60 percent of the wrongfully convicted. The topic of the 2018 conference, long overdue, was “Race and Wrongful Convictions.” Like me, most of the lawyers in the march were white, a sharp contrast with the sixty exonerees who marched and were mostly Black. We all wore green T-shirts inscribed with Dr. King’s words, “Injustice anywhere is a threat to justice everywhere.” Marching in Memphis, it is difficult not to focus on American racial injustice, from slavery to Jim Crow to Donald Trump’s America.

Canadians, however, should not be smug. As a law professor in Canada nearing sixty years of age, I am starting to recover from two traumatic years spent on the Truth and Reconciliation Commission as the lead researcher on the volume about the legacy of residential schools. I learned from the survivors’ statements that residential schools were like prisons, complete with the constant threat of violence. The children in the schools were wrongfully convicted of being Indigenous—something that should never be a crime. The police would often not believe them when they described the physical and sexual abuse they suffered. They were also blamed in courts for what happened to them. They received compensation only after very long delays. Learning about the survivors’ suffering and the anguish of their families has made me ashamed as a Canadian, a settler, and most of all as a lawyer. As Justice Murray Sinclair, the TRC chief commissioner, explained, “The truth will set you free, but first it will piss you off.”

DONALD MARSHALL JR.

Since my first year of teaching criminal law in 1989, I have used a case study of how Donald Marshall Jr. was wrongly convicted of murder in 1971. The case study replaced my colleague Marty Friedland’s previous case study of Steven Truscott, who was sentenced to death in 1959 when he was fourteen years old. Truscott was finally acquitted with help from Friedland’s daughter in 2007 of the still-unsolved murder of a classmate. Both Marty and I wanted our students to study un-true crime as well as true crime. They need to know that the “facts” presented in the appeal court judgments they read are contested. Sometimes these facts are not true.
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“I did not want to get out for manslaughter”



Both the Marshall and the Truscott cases were who-done-it? murders that convicted the wrong person. These types of wrongful convictions still occur (see part 3), but we now know about other, even more insidious types of wrongful convictions. They include false guilty pleas where those who are innocent or who have a valid defence plead guilty to lesser crimes in order to receive lesser sentences (see part 1). In some cases, people plead guilty or are convicted after a trial even though there was no crime (see part 2). In other words, they are convicted of un-true crimes that are imagined by police, prosecutors, expert witnesses, judges, and juries.

Many people continue to associate wrongful convictions exclusively with the mystery of “wrong-person wrongful convictions.” These convictions are a staple of true crime novels and movies. But wrongful convictions are not entertainment. They are about human mistakes and human suffering. Marshall’s wrongful conviction was about race and the treatment of the Mi’kmaw in Sydney, Nova Scotia.

In 1971, Donald Marshall Jr., a seventeen-year-old Mi’kmaw youth, was convicted of killing his acquaintance Sandy Seale, who was Black. Marshall claimed that an older white man had cut him in the arm with a knife and also stabbed Seale. Even though Marshall had flagged down the police, they didn’t believe him. The lead investigator disliked Marshall, who had been in trouble with the police for some liquor violations, but not violence. He identified Marshall as the prime suspect and badgered some young witnesses into lying that they saw Marshall stab Seale. The trial judge also seemed to assume that a witness who hesitated to testify against Marshall did so because the accused (who had been imprisoned since his arrest) had threatened him. Not surprisingly, the jury of twelve white men convicted Marshall of murder. They took only four hours to find Marshall guilty, condemning him to an automatic sentence of life imprisonment.

Ten days after Marshall’s 1971 conviction, a witness came forward to say he was present at the killing. He told police that Roy Ebsary—not Marshall—had killed Seale. The Sydney police did not believe him. The Royal Canadian Mounted Police (RCMP) conducted a halfhearted and quick reinvestigation. The police and prosecutors relied on the fact that the fifty-nine-year-old Ebsary passed a polygraph test in which he denied killing Seale, even though Ebsary had a 1970 conviction of possessing a weapon for a dangerous purpose and was described by his wife of twenty-nine years as “all temper.” They could easily imagine the teenage Marshall as the murderer. There was even speculation or wishful thinking that Marshall had cut himself to support his claims of innocence.

No one in authority had any desire to disturb the jury’s guilty verdict. Neither the police nor the prosecutors told Marshall or his lawyers about the new witness. Marshall learned about Ebsary as the killer through a friend of a friend while he was in Dorchester Penitentiary, in New Brunswick. Marshall would remember the penitentiary, first opened in 1880, for “the noise, the stench, the violence, the drugs, the gang rapes and the constant fear.”

Marshall’s lawyers appealed his verdict, but the Nova Scotia Court of Appeal ruled in 1972 that the errors made by the trial judge in allowing the prosecutor to “refresh” the memory of a reluctant witness—by confronting him with his previous testimony that he saw Marshall stab Seale—had not produced a miscarriage of justice. The three judges on the appeal court deferred to the jury when it rejected Marshall’s claim that a short white man had made racist statements to both him and Seale before stabbing Seale and cutting Marshall. The trial judge expressed scepticism about Marshall’s claims, but had told the jury that if they believed Marshall, or had a reasonable doubt, they must acquit him. The jury did not believe Marshall.

Wrongful convictions are generally about errors that juries and judges make in determining who is telling the truth and in finding facts. Most cases boil down to the facts as determined to some degree by the experience and gut instinct of trial judges and juries. They rarely involve legal errors. Even when trial judges make legal errors, appeal courts, as in Marshall’s 1972 appeal, often assume that the legal errors are harmless and that the accused would have been convicted in any event.

Even Marshall’s own lawyers may have believed he was guilty. They asked the Court of Appeal to apply the lesser offence of manslaughter as a means of avoiding a life imprisonment sentence for the young man. Marshall, however, subsequently said: “I did not want to get out for manslaughter” because “[I] wanted the truth to come out.”

In 1982, after almost eleven years spent in prison, Marshall was finally freed. Federal minister of justice Jean Chrétien ordered a new appeal in 1983 on the basis of the new evidence. The prosecutor rightly agreed that Marshall should be acquitted. Still, the Nova Scotia courts would not accept that they had made a mistake.

A special five-judge panel of the Court of Appeal, which, incredibly, included the former attorney general who had ultimate responsibility for Marshall’s wrongful conviction in the first trial, did not believe Marshall when he told them he and Seale had not been trying to rob the real killer. The panel arrogantly concluded that though “Marshall served a lengthy period of incarceration… any miscarriage of justice is… more apparent than real” because of what they said were Marshall’s “outright lies.” The Court of Appeal defended the criminal justice system at Marshall’s expense. It essentially convicted him of an imagined attempt to rob Ebsary, a crime with which he was never charged.

Marshall was exonerated six years later by a landmark 1989 royal commission report that rightly shook the criminal justice system to its core. After listening to Marshall testify in his first language, Mi’kmaw, the three commissioners, all experienced and out-of-province trial judges, suggested that at most Marshall and Seale has asked Ebsary for some money. Marshall told the commission he searched for the true perpetrator, but the Sydney police told him, “Don’t you go looking. We will do it.” In any event, Marshall would be unable to investigate his case because, soon after, he was arrested for Seale’s murder and denied bail.

The commission found that the police, prosecutors, judges, and even Marshall’s own well-paid lawyers had contributed to the wrongful conviction. The Sydney police and the RCMP had poorly investigated the witness’s 1971 statement that revealed Ebsary as the killer.

The judges who sat on Marshall’s appeal in 1983 went all the way to the Supreme Court of Canada, successfully, to resist having to explain to the commission the statements they made that harmed Marshall and his bid for compensation even while acquitting him. The commission criticized the judges for blaming Marshall, for defending the justice system at his expense. It also pointed out that one of them had a conflict of interest and should not have sat in judgment of Marshall.

The only participants who escaped blame were the twelve jurors, who are prohibited by the Criminal Code from revealing why they convicted Marshall. In 1986, after Marshall’s wrongful conviction was overturned, however, one of the jurors, while denying to a reporter that racism had anything to do with the case, gave this explanation: “With one redskin and one Negro involved, it was like two dogs in a field—you knew one of them was going to kill another. I would expect more from a white person. We are more civilized.” This statement technically breaches a Criminal Code offence against revealing jury deliberations. Canada, compared with the United States, likes to hide its racism and its mistakes.

Ebsary was eventually convicted of manslaughter, not murder, and sentenced to just one year in prison. Part of the reason behind this light sentence was that the Nova Scotia Court of Appeal continued to believe, wrongly, that Marshall and Seale had somehow threatened Ebsary—a man who was known to carry knives and had a history of violence. This lenient approach had not been open to Marshall because, then as now, a murder conviction carries an automatic sentence of life imprisonment.

There are plenty of villains in the Marshall case. Even after thirty-three years, I still get angry each time I discuss the case with my first-year criminal law students.

Other than the criticisms offered by the public inquiry, there was little direct accountability for the injustice done to Marshall. The chief investigator viewed Marshall as a troublemaker from the reserve on the outskirts of the Sydney steel town. He bullied young witnesses into lying and testifying that they saw Marshall kill Seale. He would go on to retire as the chief of the Sydney police.

Complaints were made about the judges on the Nova Scotia court who blamed Marshall for his own conviction. The Canadian Judicial Council decided that the remarks were “in error and inappropriate in failing to give recognition to manifest injustice.” They did not, however, render the judges unable to continue to exercise their office “impartially and independently with continued public confidence.” One judge who sat on the review panel dissented and maintained that the commission of inquiry had unfairly criticized the judges.

Marshall’s own lawyers, even though well paid by his band, failed to conduct any independent investigations that might have revealed the real killer. They did not even ask the prosecutor to disclose police notes that might have revealed that the witnesses had to be pressured by the police into saying, eventually, that they saw Marshall stab Seale.

Marshall’s wrongful conviction and other cases have made me skeptical about juries, especially all-white juries. Nova Scotia’s legal establishment shamefully blamed Marshall for his own wrongful conviction. Marshall always insisted on his innocence and hoped that the Canadian legal system would discover the truth. Alas, like many of the wrongly convicted, he would have been better off if he had taken a plea to manslaughter. It carries no automatic sentence to life imprisonment.

REGISTRIES OF WRONGFUL CONVICTIONS

The chief reason I went to Memphis was to meet with law professors and former journalists who, in 2012, established the National Registry of Exonerations. In the years since, the registry has recorded more than three thousand wrongful convictions.

Accompanying me was Amanda Carling, a former student who spent four years working with Innocence Canada, our country’s leading innocence project. As a Métis woman, Amanda has taken a special interest in how wrongful convictions contribute to Indigenous overrepresentation in Canadian jails. In the United States, Black people are overrepresented in prison, but they are also overrepresented among those who have had their wrongful convictions remedied. Donald Marshall Jr. notwithstanding, we fear that is not the case in Canada. Many wrongfully convicted people, including a disproportionate number of Indigenous men and women, are still waiting for justice.

After she graduated, Amanda returned to the University of Toronto Law School as the Indigenous Initiatives “manager.” Although the University of Toronto would later be censured by the Canadian Association of University Teachers for dismissing nonfaculty like Amanda as “non-academic managers” not entitled to academic freedom, I see Amanda as more than my equal. In Memphis we had just finished teaching wrongful convictions together for the first time. Amanda has changed this class for the better by placing questions of colonialism and discrimination at the heart of our curriculum. We emphasize the seven fundamental teachings in Anishinaabe laws for living a good life: humility, love, respect, bravery, truth, honesty, and wisdom. These inspiring teachings are also helpful when it comes to recognizing and correcting wrongful convictions.

In Memphis, Amanda and I received valuable advice from our American colleagues about how to put together what emerged as the Canadian Registry of Wrongful Convictions. We decided to use a similar definition of wrongful convictions as the American registry: we treat as a wrongful conviction any conviction that is overturned on the basis of new evidence and that results either in an acquittal by the court or a subsequent decision by a prosecutor to stay or withdraw charges so that there is no conviction.

Our definition does not limit wrongful convictions to proven factual innocence as associated with DNA exonerations. DNA is not present in most cases. There are only two verdicts in Canadian criminal law: guilty and not guilty. Canadian courts do not determine or make declarations of factual innocence, something that is often impossible to determine without DNA evidence. Our definition factors in that the justice system is built on requiring proof of guilt beyond a reasonable doubt.

As with the American registry, we do not presume to make calls about who is innocent or who is not. We limit our cases to those whose convictions have been overturned, generally on the basis of new evidence, with the courts either acquitting or, as is often the case, prosecutors declining to prosecute. These latter cases often do not receive much publicity. They are not immortalized in songs, movies, television programs, or public inquiries. They are unknown to most Canadians.

The registry records wrongful convictions based on the justice system’s admissions of its own errors, but it is far from a definitive list. More wrongful convictions have yet to be officially recognized and corrected—many of them are now on the waiting list or under investigation by Innocence Canada, other innocence projects, or lawyers who advise the federal minister of justice whether to grant an “extraordinary remedy” and send a case back for a second appeal or a new trial. We are also concerned that many people still do not have enough knowledge or faith in the system to attempt the very difficult process of overturning their wrongful convictions.

We were naïve in thinking a Canadian registry could be compiled quickly. Nevertheless, with the assistance of a small group of students who over the years became lawyers in their own right, we are able to launch the registry in early 2023. We found wrongful convictions we were not aware of when we started in 2018. The system quietly corrected some wrongful convictions and there was little media attention, including in a few recent cases. Some of the wrongful convictions were better covered in Indigenous media than elsewhere. Some were bigger news in Quebec than the rest of Canada. With eighty-three cases so far identified, we wrote as detailed accounts as possible about them. Finally, we placed all this material on a website for the public and law students to read—and to see new patterns of injustice. The patterns included cases where people pleaded guilty to crimes that they did not commit and cases where people were convicted for crimes that never happened. These patterns encourage a more holistic approach to understanding miscarriages of justice that goes deeper than the usual study of the well-known immediate causes of wrongful convictions, such as mistaken eyewitness identification and flawed forensic evidence, or studies of individual cases. To provide context to the cases discussed in the registry, we added a timeline of historical injustice, including the execution of Louis Riel and others as a result of the 1885 uprising.

Why all the fuss about eighty-three wrongful convictions? Come back when you have three thousand or even three hundred on the registry, some people might say. We are convinced, however, that we and the Canadian criminal justice system are revealing only the tip of the iceberg.

In 2019–20, for example, more than 187,000 adults were found guilty or pled guilty in Canadian courts, and just over 136,000 of them were sentenced to jail. If you assume that the Canadian criminal justice system gets the correct result 99.5 percent of the time—a very high success rate for a system run by humans under pressure—that still amounts to 393 people being wrongly convicted and sentenced to jail in just one year. Most wrongful convictions lurk below the surface, unrecognized and unremedied.

As Barry Scheck and Peter Neufeld, the founders of the US Innocence Project, predicted in 2000, DNA exonerations should help us learn about wrongful convictions, but they should not be the litmus test. DNA exonerations should eventually dry up as competent police and forensic experts have the tools to clear suspects by comparing their DNA with that left at some crime scenes, often sexual assaults or murders.

In the United States, considerable bipartisan legislative reforms designed to prevent and correct wrongful convictions have been implemented, largely because DNA evidence can allow the innocent to go free and identify and punish the guilty. Unfortunately, Canada has made far fewer reforms in terms of preventing and correcting wrongful convictions. Indeed, Canada lags well behind Texas in its reforms. This will no doubt surprise many Canadians who may tend to view wrongful convictions, like so much else, as mainly an American problem.

The American registry has revealed more difficult-to-correct types of wrongful convictions than those discovered by DNA testing—guilty pleas and imagined crimes. The Canadian registry now includes these types of lesser-known convictions as well. False guilty pleas and imagined crime wrongful convictions suggest that wrongful convictions are built into the criminal justice system: they are systemic processes and not simply the fault of a few incompetent or bad criminal justice actors.

GUILTY PLEA WRONGFUL CONVICTIONS

The American registry reveals that about 800 of the 3,000-plus people who were wrongfully convicted since 1989 pled guilty. Our Canadian registry shows that fifteen of the eighty-three entered a guilty plea. Moreover, 73 percent of these false guilty pleas in Canada (11 of 15) were made by women, Indigenous or racialized persons, or by those who suffered from a mental disability.

Why would anyone who is innocent or who has a valid defence plead guilty? Early in my career, I may have unwittingly played a small role in condoning a guilty plea wrongful conviction. Along with Kimberly Murray and Jonathan Rudin, I represented Aboriginal Legal Services in a high-profile 1999 case when we intervened in the Supreme Court in support of Jamie Gladue, a Cree and Métis woman who was appealing a three-year prison sentence for killing her twenty-year-old partner, Reuben Beaver, in 1995.

The case recognized that the overrepresentation of Indigenous people—12 percent at the time—was a “crisis” that required judges to sentence Indigenous people in a different way. Unfortunately, sentencing under the Gladue precedent, which was reaffirmed by the Supreme Court in 2012 with added recognition of the intergenerational harms caused by residential schools, has not worked. Indigenous people now constitute over 30 percent of those in Canadian prisons, and Indigenous women are close to 50 percent of the women in federal penitentiaries. Indigenous people constitute 5 percent of Canada’s population.

On the day of the killing, Jamie Gladue, five months pregnant, was celebrating her nineteenth birthday. The previous year, Rueben Beaver had been convicted of assaulting her when she was pregnant with their first child. He received a fifteen-day sentence and probation for that attack.

Gladue believed Beaver had slept with her sister after she caught him leaving her sister’s apartment. A neighbour heard “a fight” in their apartment which “lasted five to ten minutes… like a wrestling match.” It ended when Gladue stabbed Beaver in the heart. Her lawyers had an expert prepare a battered woman’s self-defence report, and they had photos of bruises on Gladue’s arm and collarbone that the courts said were “consistent with her having been in a physical altercation.” If the jury had a reasonable doubt that Gladue acted in self-defence, she would be acquitted.

But Gladue was charged with second-degree murder: if the jury convicted her, she faced a mandatory sentence of life imprisonment—the same sentence that had been imposed on Donald Marshall Jr. That is still the law today.

In her review of women’s self-defence cases in 1997, Justice Lynn Ratushny recognized that the mandatory life imprisonment sentence for murder placed undue pressure on women who might have valid self-defence claims to plead guilty to manslaughter, simply to avoid mandatory life imprisonment.

Like many women with children in such difficult no-win positions, Jamie Gladue decided to plea guilty to manslaughter when the prosecutor agreed, in exchange, to drop the murder charge. She did not appear eager to make this deal. She only pled after a preliminary inquiry had decided that a jury could convict her of murder and a jury (unlikely to contain many, if any, Indigenous people) had been selected for her murder trial.

When Gladue pled guilty to manslaughter, her second child, named Reuben after his father, was almost two years old, and her first child, Tanita, was almost four years old.

Gladue received a sentence of three years even though her lawyer had asked for a sentence to be served in the community: she was remorseful and not a danger, she had no criminal record, and she was being treated for addictions and a hyperthyroid condition that caused her to overreact to emotional situations. The trial judge stressed that Gladue was not living in an Indigenous community and, moreover, he thought prison would deprive her of access to alcohol. He sentenced Jamie Gladue to three years in prison, which at the time could have sent her to the infamous Prison for Women in Kingston. As things turned out, Gladue served six months in prison, in British Columbia, and another twelve months under electronic monitoring, which she paid for.

The Supreme Court did not alter Gladue’s sentence. It found three years to be reasonable for what it called a “near murder” even though the trial judge had made legal errors in dismissing the need to consider Gladue’s circumstances as an Indigenous offender.

But was Gladue even guilty of manslaughter? The Court did not examine her guilty plea. It also did not look at the trial judge’s conclusion when sentencing Gladue that she was not a “battered or fearful wife,” or the BC Court of Appeal’s decision not to admit new evidence relating to battered woman’s self-defence. Perhaps Gladue’s lawyers, the prosecutor, or the group I represented, Aboriginal Legal Services, should have forced the issue of whether Gladue was even guilty of manslaughter.

In hindsight, I think the Supreme Court would have shut down any attempt to reopen the manslaughter guilty plea. Regrettably, the Court continues to have a blind spot about recognizing guilty plea wrongful convictions or the injustice of the mandatory sentence of life imprisonment. Even if the Court had overturned Gladue’s plea to manslaughter, the result could have been a new trial where she would again face the downside risk of a murder conviction and an automatic life sentence.

I would never blame Jamie Gladue for taking the manslaughter plea, given the impossible choice she faced. Nevertheless, the prospect that she might have had a valid defence haunts me. I had success in arguing the law in her case, but wrongful convictions are almost never about the law. They are about humans making mistakes about the facts. They are sometimes about people cutting their risks in order to receive a lesser sentence, even if they are not guilty or have a valid defence.

Gladue’s case is not counted in the Canadian Registry of Wrongful Convictions because her guilty plea to manslaughter still stands as the official record of her case. Her case reveals how guilty plea wrongful convictions will always be with us so long as plea bargains and lesser sentences for pleading guilty are offered. Accused people will be scared, as they should be, by the worst-case scenarios of long prison terms or, in the case of murder, automatic life imprisonment.

IMAGINED CRIME WRONGFUL CONVICTIONS

In 2007–08 I was the research director for the Commission of Inquiry into Pediatric Forensic Pathology, conducted by Justice Stephen Goudge. The commission was called to inquire into Charles Smith’s mistaken expert evidence that children had died non-accidentally at the hands of their parents or caregivers.

At the time, many of the wrongful convictions stemming from Smith’s evidence were in the process of being overturned. The commission was therefore unable to tell the important stories of the teenage mothers, women, and racialized and Indigenous men who, for the good of their families, decided they could not fight Smith and risk a murder conviction, given its mandatory sentence of life imprisonment. Instead they accepted a plea to lesser charges such as manslaughter or infanticide. Those who pled guilty received more lenient sentences than Jamie Gladue.

The Smith cases were not only guilty plea wrongful convictions—they were crimes that never happened. The crimes were imagined first in Smith’s suspicious mind but subsequently confirmed in the minds of police, prosecutors, defence lawyers, judges, and juries. How could that happen?

In the late 1980s and 1990s, death investigations of children increasingly focused on child abuse. One coroner’s jury in 1996 recommended that infanticide, which has no mandatory sentence and a maximum penalty of five years’ imprisonment, be replaced with a new offence of death by child abuse/neglect, which would result in mandatory life imprisonment, even if there was no intent to kill. Society, not just Charles Smith, was in a punitive and suspicious mood when it came to baby deaths.

Smith was part of the SCAN team at the Hospital for Sick Children, in Toronto. SCAN was shorthand for Suspected Child Abuse and Neglect. The doctors and others on this team were told to “think dirty” in an attempt to stop child abuse, which, after being ignored for far too long, was finally gaining recognition. Smith had his own version of thinking dirty, one that found its source in socially conservative views about the importance of the nuclear family.

In 1997 the Toronto Star published a front-page article called “Getting away with murder—of children. Coroner, police angered that life so ‘cheap.’ ” It criticized the sentences given in three cases where Smith had been an expert witness—those of Maria Shepherd, Richard Brant, and Dinesh Kumar—which would later be overturned as guilty plea wrongful convictions (chapter 2).

The Star described Brant, a Mohawk, as six foot two and two hundred pounds and quoted one of the detectives in his case as saying, “Richard Brant should have been made to sit there” during the autopsy, adding, “We should have videotaped it and played it back to him.” The article also depicted Smith as a hero who had concluded that the original autopsy of Brant’s son Dustin “should be filed in the garbage can” because it was based on “a bizarre suggestion that Dustin died of complications from pneumonia.”

The Star article also quoted a Toronto police detective who, though he admitted that Dinesh Kumar was “a hard-working man who originally came from a poor village in India,” was convinced that he shook his one-month-old son, Gaurov, to death because the baby was “colicky” and Kumar was “exhausted and stressed out.” Another article by the same reporters, again published on the front page, uncritically stated that “experts in child abuse advise doctors and social workers” needed to “think dirty when there is children’s aid involvement, family violence, or severe mental illness.”

A few accused individuals who refused to plead guilty when faced with Smith’s erroneous expert opinions and the weight of the criminal justice system paid a heavy price. William Mullins-Johnson and Tammy Marquardt, both Indigenous, were convicted by juries of murder on the basis of Smith’s flawed testimony, and their convictions were upheld by the Ontario Court of Appeal. Marquardt served fourteen hard years in prison as a baby killer, and Mullins-Johnson served twelve terrifying years as a baby killer and baby rapist (chapter 4).

Imagined crimes did not stop with Charles Smith. Between 2005 and 2015, the Motherisk team, led by Dr. Gideon Koren, provided expert evidence in hundreds of child protection proceedings and some criminal proceedings using hair-strand drug and alcohol testing. In their efforts to prevent child abuse, Motherisk used testing methods that, while perhaps useful for preliminary and even clinical analysis, proved to be unreliable by internationally recognized forensic standards.

The test results they provided and the testimony they gave had serious legal consequences for many of the individuals they wrongfully accused of drug and alcohol abuse. Those people lost custody of their children and, in some cases, were convicted and imprisoned. Two inquiries were subsequently held into Motherisk. Both criticized Sick Kids for not learning lessons from the 2008 Goudge Inquiry.

If those associated with the Toronto’s esteemed Hospital for Sick Children can provide seriously flawed evidence leading to wrongful convictions, we surely should question evidence from less well-endowed drug and forensic laboratories that have less independence from police and prosecutors.

Thinking dirty is a problem for all of us. Over one third of the wrongful convictions in the Canadian registry are imagined crimes that never happened. The Supreme Court celebrates the presumption of innocence and the requirement that the accused receive the benefit of any reasonable doubt. These fundamental principles, it says, demonstrate our “faith in humankind” and protect the liberty and dignity of all people, ousting “social stigma and ostracism from the community.” Honestly, though, do most people think that way? Do jurors follow that advice even when a judge instructs them to do so? We do not run our lives on reasonable-doubt principles.

Experts who testify that a child was abused make judgments but they are not guided by the reasonable-doubt principle. They should but do not always acknowledge that they may be wrong or that other experts may disagree with their conclusions.

What psychologists call “confirmation bias” and what lawyers call “tunnel vision” is a natural process in organizing and simplifying information. We are all susceptible to thinking the worst of people and jumping to conclusions that are not fully supported by the evidence.

What of the stereotypes and assumptions that make it easier and quicker to conclude that a person is guilty in part because of their gender, race, class, or appearance? In 1998 the Supreme Court allowed prospective jurors to be questioned about possible racial bias toward an Indigenous accused who said his lawyer had told him that, in all probability, there would be no Indigenous people on his jury, and he hoped there would be “no Indian haters.” The question resulted in twelve people being disqualified before the jury was finally selected.

In that case, I also represented Aboriginal Legal Services and was happy to have been on the winning side. That said, as the years passed, I have come to appreciate the limits of one blunt question that essentially asks jurors whether they are so racist they will be unable to decide the case on the basis of the evidence.

PREVENTING WRONGFUL CONVICTIONS

I have participated in three of Canada’s seven multiyear public inquiries into wrongful convictions. The inquiries have done some good, but, like the Supreme Court cases I have been involved in, not as much as I hoped. Like me, these cases and inquiries are showing their age.

In 1998 I represented the Association in Defence of the Wrongfully Convicted during the inquiry into Guy Paul Morin, where I called expert witnesses about the causes of wrongful conviction (chapter 11). One of our witnesses was Jim McCloskey, who founded the first innocence project in the United States in 1983. Much of the project’s work was investigative work that the police ought to have done in the first place. McCloskey kept knocking on doors, unlike the police, who, he explained, “don’t want to hear anything about anyone else” because it can “gum up their case when they get to court.”

The Goudge Commission made many similar recommendations to those set out in the Morin inquiry about the need for better training and oversight of expert witnesses. The main difference was that the Morin inquiry was concerned about Ontario’s Centre of Forensic Sciences, while the Goudge Commission was directed at the Coroner’s Office, where autopsies were conducted, as well as the Hospital for Sick Children. Even then, similar problems emerged at SickKids’ Motherisk Program and required two more public inquiries.

As I get older, I am becoming disillusioned in seeing the same mistakes happening again and again. We cannot afford to reform forensic sciences discipline by discipline, jurisdiction by jurisdiction, public inquiry by public inquiry, and disgraced expert by disgraced expert. That approach is simply too slow and fails to prevent the irreparable harm of wrongful convictions.

Although we can and should do more to prevent wrongful convictions, they are inevitable. The Supreme Court recognized this truth in 2001, when it ruled that it would always be unsafe to send people from Canada to face the death penalty in other countries (chapter 10). After examining both the American experience of death-row exonerations and Canada’s own wrongful convictions, the justices ruled that the Charter of Rights and Freedoms (at least without an override) prohibits Canadian involvement with the death penalty—an important step in the right direction for sure, but only a step. Life imprisonment for a wrongful conviction may be better than the death penalty, but not by much. Indeed, some people might prefer the death penalty.

CORRECTING WRONGFUL CONVICTIONS

During the summer of 2021 I was privileged to assist Justice Harry LaForme and Justice Juanita Westmoreland-Traoré as they conducted public consultations about how best to improve Canada’s approach to discovering and correcting wrongful convictions (chapter 12).

Under the existing system, applicants who have exhausted their normal appeals must apply to the federal minister of justice for what is described in the Criminal Code as the “extraordinary remedy” of a new trial or a new appeal. They must effectively identify new evidence to justify their applications, though most of them will lack the funds and the necessary powers to find the new evidence. Crucial evidence may, moreover, be buried in police and prosecutors’ files or even destroyed (chapter 11).

During the Covid-19 pandemic, Zoom allowed us to hold forty-five roundtables that involved 215 people. We had the honour to speak at length with seventeen survivors of wrongful convictions, who put a human face on the suffering they experienced as they waited, sometimes decades, to have their injustices rectified. Despite being horribly failed by the justice system, these men and women then had to struggle, often without success, for compensation and to find ways to reintegrate into society. Justices LaForme and Westmoreland-Traoré wrote that “as judges, we spent many years listening to the horrific and heart-breaking impacts of crime on its victims. Still, what the wrongfully convicted told us was different and profoundly sad.”

The exonerees and their advocates told us they did not care for the federal government’s proposed name for a new review body, the Criminal Cases Review Commission, even though this same title is used for similar bodies in England, Scotland, Norway, and New Zealand. They pointed out they were people, not criminal cases. They wanted their convictions reinvestigated and retried. They did not want their cases to be the subject of desktop reviews by bureaucrats in Ottawa. They also told us about the inadequate support they received. Many of them obtained no compensation for the injustice they lived. Those who did obtain compensation often had to wait years. They generally had to threaten to sue or actually sue in court the governments that had wrongfully convicted them (chapter 13).

Whereas previous Canadian commissions of inquiry into wrongful convictions greatly admired the English Criminal Cases Review Commission, which has been operating since 1997, we heard it has suffered from massive budget cuts that have increased caseloads and required most applications to get nothing but cursory reviews.

Many English volunteer innocence projects and lawyers who work on wrongful conviction cases have lost confidence in the English commission. Even when it refers cases back to the courts, the courts sometimes do not even consider the new evidence that influenced the commission. There are also concerns that the commission is not independent enough from the government that appoints and funds it and from the courts to which it refers back its cases.

We were impressed by the New Zealand commission, created in 2019. We spoke to its chief commissioner as well as with two Maori commissioners. They genuinely wanted to treat applicants, including those from the over 50 percent Maori prison population (compared to 17 percent of the population), with more respect and dignity than these people received from the rest of the criminal justice system. At the same time, we also heard alarming concerns that the New Zealand commission was already overloaded with applications.

We spoke to David Milgaard and were overwhelmed by his generosity and strength. When Justices LaForme and Westmoreland-Traoré wrote their 212-page report for federal minister of justice David Lametti in October 2021, they began with Milgaard’s wise words that reflect the twenty-three years he spent wrongfully imprisoned for a murder committed by someone else: “This can happen to you.… The wrongfully convicted have been failed by the justice system once already. Failing a second time is nonnegotiable.”

As of the end of 2022, the fate of the LaForme/Westmoreland-Traoré report is being negotiated between the federal government and the provinces, which conduct most of the police investigations and criminal prosecutions. It is also being negotiated in Cabinet. Minister Lametti has publicly raised concerns that some of its proposals may be too expensive—a commission of nine members with adequate resources to assist and support applicants, to investigate alleged wrongful convictions thoroughly, and to engage in systemic work to prevent the irreparable harm caused by wrongful convictions.

The uncertainty surrounding the full implementation of this report is one reason why I agreed to write this book. New legislation to establish a new commission has the potential to be the most important law reform with respect to wrongful convictions in a generation. At the same time, if the new commission is underfunded and does not have sufficient powers, the situation could possibly become worse for the wrongfully convicted. At the very least, the hopes that David Milgaard and other exonerees had for the commission would not be realized. The stakes could not be higher.

Another reason I am writing this book is that the wrongful convictions that have been unearthed and described in the Canadian Registry of Wrongful Convictions should be better known. Even recently corrected wrongful convictions are not well publicized or known. Without the clear-cut stories provided by DNA exonerations and a thriving investigative media, wrongful conviction amnesia may be setting in.

The false guilty plea and imagined crime wrongful convictions in particular need to be recognized in order to appreciate the power that the Canadian criminal justice system has to force wrongful convictions on the most disadvantaged. The vast majority of Canada’s fifteen guilty plea wrongful convictions have involved women, Indigenous or other racialized people, and those with cognitive difficulties. Their stories need to be understood to ensure that we do not blame victims for making understandable choices. Moreover, Canadians need to understand the hard truth that sometimes a false guilty plea to accept a deal to a reduced sentence is a completely rational decision.

Imagined crimes constitute twenty-eight of the eighty-three wrongful convictions presently in the registry. In seven of these cases the victims of the justice system’s unfounded suspicions were Indigenous. They include two Indigenous men and one Indigenous woman who were wrongfully convicted of murdering young children in their care when the children died from undetermined causes or by accident (chapter 4). The racist stereotype of Indigenous people as bad parents prone to violence is unfortunately as old and pernicious as the residential schools.

The stories contained in the Canadian registry, in addition to those I read as part of my work on the Truth and Reconciliation Commission, have made me more disillusioned about the Canadian criminal justice system than I was as a younger law professor.

I am not, however, completely disillusioned. Not yet. Canada can do better to prevent wrongful convictions, though we will never eliminate them. The Supreme Court recognized that in 2001 when it wisely took the death penalty off the table. We know that wrongful convictions are inevitable. This makes it imperative to find quicker and better ways to correct them and to attempt as best we can to make amends for the incalculable damage they cause.

But first we must understand how wrongful convictions have happened in Canada and how they continue to happen.






Part One [image: ] GUILTY PLEAS







One [image: ] FALSE GUILTY PLEAS


Until recently, most lawyers (including myself) never imagined that an innocent person or a person with a valid defence would ever plead guilty. The public sees those who make false confessions and enter guilty pleas as at fault for their own wrongful conviction and not entirely innocent. All of us are wrong—and we should have known better.

Most criminal cases end in guilty pleas. Once we recognise that some of these pleas may well be false, the number of potential wrongful convictions expands significantly in comparison with the small minority of cases that actually end in contested trials. We imagine the wrongfully convicted as those who insist on their innocence. But sometimes they are those who give up in the face of overwhelming pressures.

“SAY GUILTY, DAMN IT. GET IT OVER WITH.”

A recent study of twenty people who pled guilty in Quebec concluded that eight of the twenty made coerced decisions. Another six made rational rather than truly voluntary decisions to plead guilty. Like Jamie Gladue’s case discussed in the Introduction, none of these cases are contained in the Canadian registry because the guilty pleas remain legally valid. These cases underline that the false guilty pleas in the registry may well be only the tip of the iceberg.

Teresa, aged fifty-three, told her lawyer, “I’m not pleading guilty to robbery—I’m not guilty.” He replied, “If you think I’m going to trial on Legal Aid, you’re seriously kidding yourself.”

Plea bargaining is greased by the funding of Legal Aid, which encourages quick guilty pleas and discourages many contested trials, and by judicial and prosecutorial concerns about efficiency and not violating the Charter right to a speedy trial. It is also facilitated by lenient sentences that are reduced because the accused has pled guilty, showing remorse and saving everyone time and money. Teresa received a one-year sentence for pleading guilty to robbery. It was a deal she could not refuse.

Four of the twenty individuals in the Quebec study arrived on the morning of their court appearance expecting a trial, only to be pressured into pleading guilty. Didier, aged fifty-one, pled guilty to sexual assault and received two years of probation. He explained: “I say I was forced by my lawyer. It’s like she was tired, too.… She saw that I wasn’t happy.… [S]he told me, ‘If you want it to be over, you’ll have to plead guilty.”’

Yves, aged forty-eight, pled guilty to robbery and received forty-five days in jail and two years’ probation. He explained: “I didn’t want to plead guilty. The judge told me, ‘Are you pleading guilty?’ four times. My lawyer rushed me; he said, ‘Say guilty, damn it. Get it over with.’ That’s why I pleaded guilty.”

Teresa, Didier, and Yves all told the researchers they believed they were innocent. That does not necessarily mean they were innocent or had a valid defence, but it is a cause for concern.

The recognition of false guilty pleas has increased in recent years. A 2017 federal Department of Justice study quoted one lawyer who said, “Wrongful convictions happen every day in court when people are pleading guilty to things they didn’t do because they’re denied bail.” In 2018, police and prosecutors for the first time included a chapter on false guilty pleas in a report on wrongful convictions that was originally issued in 2004 and updated in 2011. In 2019, the Criminal Code was amended to require that guilty pleas be supported by facts and not simply made by the accused in a voluntary and knowing manner. As will be seen in chapter 3, this amendment has so far not been effective in preventing false guilty pleas.

INDIGENOUS PEOPLE

False guilty pleas have been part of the Canadian criminal justice system for a long time.

Indigenous court workers were introduced in the 1960s in part because innocent Indigenous people were pleading guilty simply to get out of court. In 1991, when Justice Alvin Hamilton and Justice Murray Sinclair presided over the Aboriginal Justice Inquiry of Manitoba, they cited “inappropriate guilty pleas” as one of the symptoms of widespread Indigenous alienation from the Canadian criminal justice system. Inmates told them, “It was easier to plead guilty because they don’t really believe us.”

Retired Supreme Court justice Frank Iacobucci echoed these concerns in 2011. He reported that many Indigenous people in northern Ontario “plead guilty to their offences, rather than electing trial, in order to have their charges resolved quickly but without appreciating the consequences of their decision.” He also noted that many Indigenous people “believe they will not receive a fair trial owing to racist attitudes prevalent in the justice system, including those of jury members.”

The need for culturally and linguistically appropriate advice before people plead guilty is underlined by the case below—in my opinion one of the worst decisions ever rendered by the Supreme Court of Canada.


Lawrence Brosseau

In the same year that Canada was celebrating its centennial and Expo 67 was in full swing presenting Canada to the world, Lawrence Brosseau, a twenty-two-year-old Cree man, was charged with the capital murder of Robert Sidener, his boss on an Alberta ranch.

At fifteen, Brosseau dropped out of school, and he may have attended residential school. These institutions had genocidal aspirations to “take the Indian out of the child,” but they were also atrociously bad schools. That could explain why the courts stated that Brosseau had the equivalent of only a grade 2 education.

Brosseau was detained before his trial. At the time, before bail reform, people with no money who were charged with serious crimes were routinely imprisoned before trial. Even today there is a presumption that someone who is charged with murder will be subject to pre-trial detention. They have to establish that their release is not a flight or safety risk and will not undermine public confidence in the administration of justice.



“My lawyer told me that if I didn’t plead guilty to the charge that they would sentence me to hang.”





In his fifth court appearance, on the morning of March 11, 1968, Brosseau pled not guilty to noncapital murder even though the prosecutor had reduced the initial charge from capital murder—a crime punishable by death. His lawyer asked the court for a brief pause so he could talk to his client. After fifteen minutes, the lawyer asked the court to stand the matter over to the afternoon.

During the adjournment, Brosseau’s lawyer told him he could be hanged if convicted of capital murder. This was technically true, but Canada’s last hangings, of Arthur Lucas, a Black man, and Ronald Turpin occurred at the Don Jail in Toronto in 1962. The governments of both Lester Pearson and Pierre Trudeau had a policy of commuting all death sentences, something his lawyer should have known but Brosseau did not. In the afternoon, Brosseau pled guilty to noncapital murder.

As still remains the case too often, Brosseau’s lawyer did not understand his Indigenous client. When the trial judge asked him if he had anything to say after Brosseau pled guilty, the lawyer replied: “Only to indicate to the Court that the accused is describable only in terms of an absolute primitive. I don’t pretend to have any particular understanding of his mind or of his intent.” The lawyer also noted that “there was absolutely no antagonism or ill feeling between the accused and Mr. Sidener” and that his client had drunk “what for him was a substantial amount of beer.”

The judge thanked the lawyer for telling him effectively that he did not understand his own client’s intent, an issue that is critical in determining whether one is guilty of murder, with its mandatory life sentence. The judge then accepted the guilty plea to noncapital murder and sentenced Brosseau to life imprisonment, stating, “I have no discretion in this matter.” Case closed.

Soon after the trial, however, Brosseau had second thoughts about being pressured into a guilty plea that would see him subject to life imprisonment. Within a week of his guilty plea, he filed an appeal, explaining: “I wish to appeal my conviction and sentence on the grounds that I only have a grade 2 education and my lawyer told me that if I didn’t plead guilty to the charge that they would sentence me to hang. When he told me this I was scared and pleaded guilty.”

Brosseau eventually added a sworn document stating that he did not believe he killed his boss, whom he had worked with well for over six years. A psychiatrist also provided evidence that Brosseau had a “borderline” IQ. His lawyer swore an affidavit saying he had recommended that Brosseau take the plea to noncapital murder, but told him the choice was his. The defence lawyer added, “It may well be that” Brosseau was “incapable of understanding or appreciating the nature and consequences of the plea.” His “background is such that he cannot be regarded other than as a true ‘primitive.’ ” The lawyer seemed to think of his client only in pejorative terms.

This case begged for further consideration. Even if Lawrence Brosseau had killed his boss, a successful intoxication defence could have reduced the charge to manslaughter and resulted in a discretionary sentence. Brosseau was misinformed about the prospect he would be hanged even if convicted of capital murder. If a new trial had been ordered, he would have received the benefit of a law enacted at the end of 1967 that limited capital murder to the killing of police officers and prison guards.

But the courts placed great weight on the finality of verdicts, including guilty pleas. The Alberta Court of Appeal dismissed Brosseau’s appeal without bothering even to give published reasons for its decision. Represented by a new lawyer, Brosseau sought and obtained a second discretionary appeal to the Supreme Court in Ottawa.

Just before Christmas 1968, the Supreme Court dismissed Lawrence Brosseau’s appeal. Chief Justice John Cartwright, normally a staunch defender of the rights of the accused, ruled that the trial judge was not required to inquire whether as a factual matter the accused was guilty so long as the accused knew what he was doing. Brosseau knew that he was pleading guilty to avoid the risk of being hanged, but the Court should have known that the risk of hanging at the time was illusory.

Justice Wishart Spence, who would soon be part of the liberal “LSD” trio with Bora Laskin and Brian Dickson, dissented. He would have given Brosseau a new trial, stressing that “even the reduced charge of non-capital murder was a charge of an unusually grave nature. Moreover, the accused man, a Cree Indian, was certainly an illiterate, an illiterate who was described by counsel to the learned trial judge as a ‘primitive.’ ”

The casual racism in this case is shocking to us now. We should also be equally shocked by the fact that the problem of guilty plea wrongful convictions continues to fall on those such as Lawrence Brosseau who have the least resources with which to resist the police and prosecutors and sometimes their own lawyers, too, all with pressures to close cases as quickly as possible. It would be a mistake, however, to dismiss Brosseau’s case as ancient history.

Richard Catcheway

Richard Joseph Catcheway is part of the intergenerational harm of Canada’s residential schools. His mother, a residential school survivor, died of alcoholism when he was four years old, and his father was not involved in his upbringing. After his mother’s death, he was placed in a series of foster homes in Manitoba. He ran away several times, used illegal substances, dropped out of school before eighth grade, and struggled to maintain employment. In 1999, when he was fourteen years old, Catcheway was diagnosed with fetal alcohol spectrum disorder (FASD) and attention-deficit disorder (ADD). Both disorders cast doubt on his ability to make decisions that require thought about long-term consequences. By 2017, he had an extensive criminal record and was a regular user of crystal methamphetamine.

On the night of March 10, 2017, someone broke into a house in Winnipeg and stole electronics. Catcheway was arrested in September that same year and charged with the break-in. He was denied bail. During his six months of pre-trial custody, he had withdrawal symptoms from the meth stimulant. He also had anxiety, depression, low energy levels, and lack of motivation. The police made him believe a video statement existed which claimed he was at the scene of the Winnipeg crime.

Despite alternating between saying he could not remember his whereabouts that night and insisting he was not there, Catcheway eventually pled guilty. He was sentenced to time served plus eighteen months of probation. The immediate consequence of his plea was that he was released from jail. Like Lawrence Brosseau almost fifty years earlier, he was represented by a lawyer who was supposed to defend his interests.



“Harsh efficiency.”





A few weeks later, however, a prison administrator sent Catcheway’s lawyer a disturbing letter. Catcheway had been in prison in Brandon, Manitoba—more than two hundred kilometres from the crime scene—at the time of the Winnipeg break-in.

At multiple stages of this case—Catcheway’s arrest, the decision to detain him in pre-trial custody, the review of the charges by the Crown prosecutor, the review of the case by the defence lawyer, the presentencing review by the probation officer, and the final review by the judge—information that would have shown he could not have committed the crime had somehow been missed.

The Manitoba Court of Appeal, with the consent of the prosecutor, overturned Catcheway’s false guilty plea wrongful conviction and acquitted him. It simply stated: “We are all of the view that, in light of the fresh evidence that conclusively proves the accused’s innocence, it would understandably be a miscarriage of justice to uphold his guilty plea.”

The press was a bit more critical. Dan Lett wrote in the Winnipeg Free Press that because the criminal justice system is “short-staffed, underfunded, and overworked,” many people like Richard Catcheway “quickly find themselves trapped on the justice assembly line, where cases are moved in and out with harsh efficiency.” Because he was sentenced to “time served,” Catcheway made a perfectly rational decision that resulted in his release from prison. He should not be blamed for his wrongful conviction.

Amanda Carling helped raise awareness about this case in her home province. She wrote an op-ed in the Globe and Mail titled “Pleading Guilty When Innocent: A Truth for Too Many Indigenous People” a couple of weeks after we returned from the Memphis innocence conference. She argued that “every day innocent people—a disproportionate number of them First Nations, Inuit, and Métis people—plead guilty to crimes they did not commit (and sometimes crimes that did not happen).” When asked to comment for the Winnipeg Free Press, Amanda said: “Mr. Catcheway is really lucky. This was remedied much quicker than usually happens.” She then told the reporter: “No one is keeping track of these things right now. It’s a huge problem, but how do you fix a problem if you’re not measuring it?” We were planning to start the Canadian Registry of Wrongful Convictions to help ensure that wrongful convictions like Catcheway’s are not forgotten.

MENTAL HEALTH ISSUES AND OTHER INTERSECTING DISADVANTAGES

Many accused in the Canadian criminal justice system are subject to multiple and intersecting disadvantages. Richard Catcheway was Indigenous, but he also had mental health, cognitive, and addiction issues.

Individuals with mental health issues are at risk of making false guilty pleas. Although the case of Simon Marshall is notorious in Quebec, it should be better known in the rest of Canada.

Simon Marshall

Between 1992 and 1996 more than thirty sexual assaults of young women occurred in Sainte-Foy, the Quebec City suburb where Laval University is located. Many of the victims could not identify the attacker because he had pulled their clothing over their heads. The attacks were big local news, and journalists branded the person responsible as the agresseur de Ste-Foy.

The local police were summoned to a Subway restaurant in the early morning of January 3, 1997. Patrons had roughed up twenty-three-year-old Simon Marshall after he was caught peeping under the stalls in the women’s washroom.

Marshall lived with both severe intellectual disabilities and mental illnesses. He completed grade 9 when he was twenty years old. He had been under psychiatric care since 1992 and had been diagnosed as schizophrenic. He was taking antipsychotic drugs at the time of his arrest.

Marshall told the police he did not need a lawyer but inquired whether a lawyer could help fix his hat, which had been damaged during the assault by the Subway patrons. He was preoccupied with sex and volunteered to the police that women consented to having sex with him. In the police car on the way to the station, he pointed to a wooded area where one of the recent attacks had taken place, again saying that women had agreed to have sex with him.

The police questioned Marshall about the assaults committed by the agresseur de Ste-Foy, who was terrorizing the community, and soon obtained confessions from him. The police thought the confessions were true because they included details they thought only the attacker would know. Many of the details of the Sainte-Foy sexual assaults had, however, been published in Quebec City newspapers.

The police arrested and charged Marshall with fourteen sexual assaults between July 1992 and December 1996. He was denied bail and detained before his trial. One charge of sexual assault of a seven-year-old girl was withdrawn because the facts as provided by Marshall did not fit the case.



“Like a beast, on the lookout for his prey.”





Even though none of the victims could identify Simon Marshall, the trial judge accepted his guilty plea in late November 1997 to the remaining thirteen sexual assault charges. As often occurs in guilty plea cases, the prosecutor presented the facts of the case with the consent of the defence.

Evidence was also given that Marshall was mentally fit to stand trial: one expert witness came to this determination after a ten-minute examination. The fitness standard is extremely low: all it requires is basic awareness of one’s surroundings. The fact that Marshall’s father described him as easily manipulated, “a good patsy,” did not render him unfit to plead guilty. A psychiatrist’s report produced at sentencing and not contested stated that Marshall fulfilled his social and sexual needs through rape and that, without treatment, he would rape again.

The trial judge who sentenced Marshall appeared to have no doubt he was dealing with an evil rapist. He stated that Marshall, “like a beast on the lookout for his prey,” had “waited and spied on his victims, usually in the woods of residential neighborhoods, or even in those of the University Campus in Ste-Foy.” He also added that Marshall had created a “collective psychosis of fear in the citizens of an entire city.” He sentenced Marshall to five years in prison.



“He hears voices. He won’t talk.”





The judge was not without compassion. He recommended that Marshall be sent to a psychiatric hospital. Judges, however, can only make recommendations about where offenders serve their sentences. The federal correctional authorities decided to send Marshall to the local Sainte-Anne-des-Plaines penitentiary. In that medium-security prison, Simon Marshall was beaten, raped, and traumatized by his fellow prisoners. He eventually retreated to his cell for twenty-three hours a day. He served his full sentence and was released in January 2003, only to be placed in a psychiatric hospital, where he should have been sent in the first place. His mother explained: “He hears voices. He won’t talk.”

Seven months after his release, Marshall was receiving outpatient treatment. He told his social worker about two sexual assaults that had occurred in the area, one in an elevator. She brought Marshall to the police, and he again confessed.

Even though the victims could not recognize him, Marshall was charged with the new sexual assaults, with discussion of whether he should be declared a dangerous offender subject to indeterminate detention. In December 2003 a judge accepted his guilty plea to the new sexual assaults. Less than a month later, however, DNA excluded Marshall as the person who left DNA in the elevator. The prosecutor took remedial steps that eventually led to all of Marshall’s sexual assault convictions being overturned.

But what if the DNA had not been left at the scene and compared to Marshall’s? What if some of the DNA from the earlier sexual assaults had not been collected and retained? What if the prosecutor had not agreed to the overturning of the conviction? Marshall could have spent many more hellish years in prison.

The Quebec Court of Appeal in 2005 quashed Simon Marshall’s thirteen sexual assault convictions and entered acquittals. In the absence of other evidence, the DNA evidence demonstrated that Marshall’s confessions were not credible. The court did not apologize to Simon, who received the news in a psychiatric hospital. The next year he was awarded $2.3 million in compensation on the recommendation of Michel Proulx, a retired Quebec Court of Appeal judge, and Quebec City lawyer Pierre Cimon.

A series of ethics or disciplinary hearings were held into the conduct of some of the police involved in Marshall’s wrongful convictions. Most of the police were cleared on the basis that they sincerely believed Marshall’s confessions.

The police union complained that its members were being scapegoated and argued: “Don’t forget the key roles” of “lawyers, judges, psychiatrists, psychologists, and parole board commissioners.” The union had a point. False guilty pleas represent collective failings of the entire justice system.


FORCING THE DISADVANTAGED INTO GUILTY PLEAS

The Supreme Court’s 1968 decision not to allow Lawrence Brosseau, a Cree man who was said to have borderline intelligence, to withdraw his plea to manslaughter is disgraceful. At the first opportunity, it should be overruled and repudiated by the present Supreme Court.

But even if that is done, disadvantaged individuals like Richard Catcheway and Simon Marshall will still be vulnerable to making false guilty pleas. The criminal justice system readily accepts guilty pleas and holds out powerful inducements in the form of less harsh sentences.

In 2021, the Ontario Court of Appeal ruled that the circumstances of Indigenous accused need not be considered before trial judges accept guilty pleas. In doing so, it upheld a guilty plea that an Indigenous man made when he was in solitary confinement. The court expressed concerns that mandatory reviews would cause delay and be paternalistic.

It is wrong to think that innocent people will never plead guilty. In the next chapter we will see how Canada experienced an epidemic of false guilty pleas, specifically when many parents and caregivers were charged with killing or harming babies and young children. They were charged with murder and faced sentences of life imprisonment. They were offered plea bargains with heavily reduced sentences. The young women and racialized men felt they could not refuse the deals they were offered even though they were not guilty.
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