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After sixty-five years of bumping heads and rubbing shoulders with genuine courtroom lawyers, I am pleased to report that the United States has a good inventory of legal sharpshooters. Very few are a cut above the rest. Such a person is my friend Joseph J. Balliro, Sr., a Boston legal warrior, for more than seven decades. He has been a mentor, colleague, co-counsel, my lawyer and trusted advisor. This book is dedicated to him.


Foreword

I have had the honor of knowing F. Lee Bailey for several years. We first met more than two decades ago via a satellite video hookup on the CBS Early Show hosted by Bryant Gumbel. The topic was the notorious Boston Strangler case. Mr. Bailey had defended Albert Henry DeSalvo, the self-proclaimed Boston Strangler, while I was re-investigating the murder of my aunt, Mary Sullivan, who at nineteen years old was the youngest and last victim of the notorious 1960s murder spree. We sparred over our strong beliefs in the case, and as a young and cocky journalist, I admit that I was unwilling to entertain Lee’s assertion that DeSalvo had committed the murders.

It wasn’t until years later, during a luncheon with Lee, which had been set up by a mutual friend, that I opened my mind to the evidence he presented, and more importantly, to his critical thinking. There is a reason that the name F. Lee Bailey is synonymous with jurisprudence in America. He is an iconic figure who is no-nonsense and completely unafraid to share his theories about a case he has been involved in—which brings me to this book chronicling his work in the O. J. Simpson case.

Like many of you, I have read a number of different books and have watched several documentaries pointing to Simpson’s guilt in the murders of his ex-wife Nicole Brown and Ronald Goldman. My mind was made up a long time ago. But, as an investigative journalist and true crime author, I figured it was my responsibility to read what Mr. Bailey had to say about the subject. After all, he was there as a member of Simpson’s Dream Team, standing resolutely in the eye of the hurricane.

I read Lee’s book with a set of open eyes and I learned a great deal more about this celebrated murder case and the so-called Trial of the Century that followed. Bailey, who performed so brilliantly in the courtroom and behind the scenes in high profile cases, makes strong arguments here, which you’ll no doubt debate with others long after you’ve finished this book. No study of O. J. Simpson and the crimes that he has been accused of is complete without reading The Truth about the O. J. Simpson Trial.

Casey Sherman
New York Times, USA Today, and Wall Street Journal
best-selling author of Hunting Whitey: The Inside Story of the
Capture and Killing of America's Most Wanted Crime Boss.
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PROLOGUE

June 12, 1994: The Murders of Nicole Brown Simpson and Ron Goldman

On the evening of June 12, 1994, just before 10:30 p.m., all was quiet in the vicinity of the condominium residence located at 875 South Bundy Drive in upscale Brentwood, California, a section of western Los Angeles.

Danny Mandel1 and Ellen Aaronson2 had just finished dinner—their first date—at the nearby Mezzaluna Restaurant and were walking south on South Bundy. They passed by the gated entrance to number 875 at 10:25 p.m.3 They saw no blood on the sidewalk. No dogs were barking, no human voices were heard. Aside from their conversation and their footfalls on the concrete sidewalk, there was silence.

In her home at 918 South Bundy—across from and south of 875 by three hundred feet—Denise Pilnak4 had just said good night to her friend, Judy Telander,5 who had been using Denise’s computer. As Telander and Pilnak bid each other farewell, the women discussed how uncommonly quiet the night was. As Telander departed, Pilnak called her mother on the phone. The record shows the call ended at 10:28.6

At approximately 10:35,7 there erupted a series of barks from what sounded like a large dog. Pilnak mentally noted the unusual volume of the bark and would later testify the barking lasted up to forty-five minutes.8

Meanwhile, Robert Heidstra9, a self-employed detailer of automobiles and a naturalized Frenchman who lived on Dorothy Street, near the corner of Westgate Avenue, was walking his dogs in the vicinity. Weather permitting, he walked his two dogs almost every evening. His usual route took him from his home in a west-erly direction on Gorham Avenue to Bundy Drive, then south to Dorothy Street, then home. But on this night the dog—whom Heidstra knew to be the Akita at 875 South Bundy—sounded unusually agitated. Heidstra wanted no skirmishes between the animals, so he turned south into an unmarked alley which ran parallel to South Bundy, then he emerged on Dorothy and went home.

But in the course of doing so, two occurrences came to Heidstra’s attention from his position in the alley across from Bundy Drive. At 10:40 p.m. he heard a male voice yelling, “Hey! Hey! Hey!”10, followed immediately by the sound of the clanging of a gate. At 10:50 p.m., Heidstra then noticed a white or light-colored automobile turn south from Dorothy Street to South Bundy Drive.11

At 10:55 p.m.12, Steven Schwab, a neighbor, took a stroll with his dog, a nightly ritual keyed to the broadcast of the Dick Van Dyke Show which aired at 11:30 p.m. on weekdays. On Sunday, however, it aired an hour earlier, at 10:30. On his walk, Schwab spotted an Akita standing on the sidewalk near the gate of 875 South Bundy, its paws appearing muddy or bloody. Schwab, finding no identification on the dog, brought the Akita back to his apartment building and a neighbor in the building, Sukru Boztepe,13 offered to take the dog in for the night. But at about midnight, Boztepe and his wife took the restless dog back out, in hopes of finding the dog’s owner. The dog pulled them along the sidewalk and stopped at the gates of 875 South Bundy. The Boztepes were the first to discover the brutally stabbed, lifeless body of Nicole Brown.

At 12:30 a.m. on June 13, 1994, officers arrive on the scene. From there, the biggest homicide case in Los Angeles of the twentieth century blasts off like a rocket.


CHAPTER 1

The Beginning

June 13, 1994

Like most people who tuned into the news midday on Monday, June 13, 1994, I can recall being startled to hear that Pro Football Hall of Famer O. J. Simpson’s former wife, Nicole Brown Simpson, had been found slaughtered outside her home in Brentwood, California. (That day had special meaning to me, since my father was born on June 13, 1900, and would have turned ninety-four had he not passed away in 1981.) The media reports mentioned that a male victim was also found at the scene and that O. J. Simpson, who was in Chicago at the time, was hurrying back to Los Angeles to confer with law enforcement authorities.

The Los Angeles Times quoted unidentified police sources saying Simpson was under investigation and that a bloody glove was found at his estate on Rockingham Avenue. The Los Angeles Daily News went further, reporting the glove matched another found at the murder scene. (Details about who found the glove and the manner in which it was found were yet to be known to the public.)

By Monday, just a day after the murders, O. J. told reporters upon his return to LA that he knew nothing about the incident. An Associated Press article stated that family and friends streamed to Simpson’s Brentwood home in support. His friend and criminal and entertainment attorney, Howard Weitzman, described Simpson as “distraught.”

“It’s difficult enough with the shock that your wife’s been murdered, but to hear that you may be accused of it, well, it’s awful,” Weitzman told the press.

Although it was not my habit to analyze reported homicides for which I had not been consulted or retained, this case was a little different. I remember wondering vaguely what sort of rash conflicts had led to this violence. In the seventies, as a dedicated fan of the then-struggling New England Patriots football team, I had come to dread each game we played against the Buffalo Bills, because O. J. Simpson, the Bills’ star running back, ran roughshod over our defensive line on a regular basis. Nonetheless, no amount of rabid partisanship could prevent my admiration for Simpson when, in December 1973, he broke a National Football League record by gaining more than two thousand yards in just fourteen games. Yet despite his stardom in a backbreaking sport, wherein many games result in multiple penalties against those who cross the line with physical aggression, Simpson had a spotless nonconfrontational history.

While Simpson was basking in the limelight at the peak of his football career, I was, at the time, unhappily sitting in a federal court in Jacksonville, Florida, as one of thirteen defendants in a criminal prosecution for conspiracy and mail fraud. To add to the depression of the moment, I had information that at a cocktail party the trial judge had boasted—before the trial had opened—as to what sentence he would impose if and when the jury convicted me.

Ultimately, the case was dismissed by another judge without a jury verdict, but December 1973 was as low a point for me as it was a highlight for O. J. Simpson.

Some years later, in one “green room” or other, I met O. J. while we were waiting to appear on a television show. We spoke only briefly, but I was impressed that unlike some star athletes and many rock stars, Simpson did not seem to be full of himself. He was pleasant if somewhat garrulous, and, I thought, rather interesting—the kind of guy you would like to invite to your home for dinner.

So when I received the call from my then-friend Robert Shapiro, who had been retained by Simpson as his attorney following his ex-wife’s tragic murder, I was happy to lend whatever advice or services might be beneficial.

At the request of Shapiro, I entered the O. J. Simpson case on June 14, two days after the homicides. I have frequently asked myself what I might have done differently in those earliest days had I joined the defense team as lead counsel, rather than as an adjunct, a role that did not change until after the preliminary hearing was completed two weeks later. Most certainly, my investigators would have discovered much earlier that the lead detective in the case, Mark Fuhrman, filed a lawsuit years before that effectively labelled him as a racist, a liar, and a malingerer. A further inquiry would have upended a veritable cornucopia of impeachment materials, history has shown. But I wasn’t in a position to call the shots in the early days of the case.

* * *

I had known Robert Shapiro since 1976 when we represented codefendants in a major drug case in Honolulu. I had a client named Samango, the alleged ringleader, and Bob represented one of the underlings. It was an extraordinary case.

Grand jury proceedings resulted in the indictment against Samango for drug importation. However, a DEA officer who’d worked the case had unjustifiably described my client as a person suspected of having also committed a number of homicides. Besmirching a criminal defendant before a grand jury in this manner is completely improper, and after reviewing the offensive section of the grand jury minutes with Chief Judge Samuel King, I got him to agree that the indictment was defective, so he dismissed it.

Unbelievably, when the federal prosecutor went back to a new grand jury to again seek an indictment against Samango, he did not call witnesses; he simply read the prior grand jury minutes, thus replicating the harm that had been done in the first instance.

I once again brought this to the attention of Judge King, who was not pleased. He quashed the indictment and dismissed it. The United States appealed to the Ninth Circuit Court of Appeals, but the dismissal was upheld.

Thereafter, Bob and I would see each other from time to time and talk about working on more cases together. At one point, he asked if he could put my name on the upper right-hand corner of his letterhead as “of counsel.” (I agreed, not realizing at the time that one who accepts of counsel status in a law firm becomes liable for the mistakes of any of the lawyers, just as if he were a partner.) This was a binding commitment that would later tie me to the Simpson case without fees, although I had no way of knowing it then.

* * *

That first call from Shapiro on the Simpson case, in hindsight, was a harbinger of what trouble lay ahead—not only of what would become of our friendship and professional relationship, but also of his future ham-fisted handling in the Simpson case.

On the evening of June 14, two days after the murders, Bob called to informed me that he’d just been retained to take over the defense of the Simpson case from Howard Weitzman—and that he was at the offices of the polygraph company Intercept’s owner and chief examiner, Ed Gelb, trying to get Simpson tested on the polygraph.

I was quite taken aback by this news—not that Bob was retained in the case, but that he was attempting to subject O. J. to a polygraph examination two days after the murder of his ex-wife. One of the critical aspects of administering a reliable polygraph test is that it not be given to a surviving marriage partner hard on the heels of the traumatic loss of the spouse, and the fact that Simpson and Nicole were separated and divorced would not change this principle. Research shows the results are wild and inconclusive. With more than fifty years of polygraph experience under my belt, I felt Bob’s timing of the test was critically inappropriate—something that even the polygraph examiner had warned him about before proceeding.

Ten years earlier, I had been the host of a syndicated television program called Lie Detector. Its format was to invite volunteers whose credibility had been questioned on some issue, criminal or otherwise, and who were anxious to be vindicated as truth-tellers by a live appearance on the show where we had some top-level polygraph examiners.

On many occasions when I was taping the show in studios in Los Angeles, Bob would come, with his wife, to sit on the set and enjoy the excitement of doing a television program. During those visits, he picked up some of the rudiments of the highly complex polygraph testing business (I thought), simply from hearing the on-screen explanations given by me and the co-host, the aforementioned Ed Gelb.

A fundamental rule in polygraph examination of a homicide suspect involves the timing of the test on the subject. The degree of anxiety and grief that arises from an uxoricide—the killing of one’s wife—will have a decidedly negative effect on the tests.

When I learned that Bob had rendered this test to O. J., I remonstrated him for this blunder as I believed he should have known better. Shapiro replied that right at the outset of their interview, Dennis Nunnally, the examiner handling the Simpson test, had told him precisely the same thing. But Bob reasoned that he expected O. J. was going to have to surrender the following morning by 11:00 a.m. and Bob wanted to use the prestige of a polygraph test conducted by a former high ranking LAPD examiner, Lieutenant Gelb, because he believed that if the results were favorable for Simpson, they could be used to slow the momentum of the detectives who were advocating Simpson’s arrest. Shapiro’s sense of urgency was justified in part because no one likes to give polygraphs in a jail facility.

But Gelb was in Spain and unavailable. And reluctantly, Dennis Nunnally stepped in to conduct the examination.

When Bob called me from the polygraph lab, I asked to speak to the examiner. Nunnally told me that the charts were wild and ragged, which is exactly what one should expect when testing a subject who was in an agitated state of mind. I strongly suggested that the test be terminated and that it be run another day somewhere down the road even though that retry might very well have to be in a Los Angeles County jail facility.

When Nunnally stopped the test, Shapiro grabbed the paper charts which record the responses of the suspect and left the office building. Nunnally was shocked and dismayed, because in those days, there were no copies or electronic records of results. No examiner ever wanted to lose his polygrams, and thus have no reference if questioned about the nature of the test and its consequences. (I later saw the charts in Shapiro’s office. I am the only person other than Dennis who has seen these charts and knows how to read them. In my opinion, they were unreadable. When ordered to produce them in the later civil trial, Shapiro said he had destroyed them.)

* * *

Early the following day, the news media eagerly awaited the surrender of Simpson at LAPD headquarters in the Parker Center in downtown Los Angeles.

But Simpson did not appear.

On the evening of June 17, while I was at home in Palm Beach, Florida, a friend called and told me to turn on my television set. Helicopter-borne aerial cameras were focused on a white Ford Bronco headed north on California’s Interstate Highway 405 at a deliberate, but not hurried pace. Surrounding this Bronco were six or seven police vehicles, comprising what the press would later label as the “low-speed chase,” perhaps the greatest oxymoron in media history. We learned that O. J.’s longtime loyal friend, Al Cowlings, who had played with him in both Buffalo and San Francisco, was driving his own white Bronco while O. J. was in the back seat with a loaded weapon in his hand.

Using his cell phone, Cowlings repeatedly exhorted the police not to come any closer because Simpson was, he said, very distraught, and if provoked might well commit suicide. Cowlings said he was taking Simpson back to his home in Brentwood to help keep him from panicking further. In due course, Simpson arrived, abandoned the weapon, and was escorted into his home where he made a phone call to his mother.

It was a shocking scene.

Matters were further intensified by the fact that Simpson had left, in his own handwriting, a letter that had all the earmarks of a suicide note. Another longtime friend, Robert Kardashian, read it—on national television—while Simpson was riding in the Bronco. With all of the action, I think the public did not really hear or focus on the initial phrase in that otherwise hopeless message, “First, everyone understand I had nothing to do with Nicole’s murder.”

I now think that, based on the events alone, many people decided then and there that Simpson was guilty. And even though later developments strongly supported the notion that he had neither the opportunity nor the motive to commit the murders, they were not inclined to reevaluate that position.

The day after Simpson’s surrender, Shapiro called me and told me that the cops had absolutely nothing in the way of evidence except for a glove which had been illegally seized at Simpson’s home without a warrant, and “would be easily suppressed.” That glove, which would turn out not to be “easily suppressed,” became the linchpin of the entire case.

On Saturday, June 18, I was in the Bahamas aboard a client’s yacht when I got another call from Shapiro: “I had the wrong information,” he said. “It looks like they have Simpson’s blood everywhere, along with Nicole’s—and we don’t have a shot in this case, so please explore an insanity defense.”

What I didn’t know then but would soon find out, this kind of unpredictable, uninformed, half-cocked behavior became Bob’s way as the case progressed.

Acting on Bob’s misinformation, I immediately placed calls to two of the leading forensic psychiatrists then in practice: Dr. Louis Jolyon West of Los Angeles and Dr. Bernard Yudowitz of Arlington, Massachusetts (now deceased). Both had, of course, been reading about the Simpson case, and when I explained that, according to Shapiro, the evidence of his participation in the homicide was overwhelming, both began to ask for more facts which would enable them to pursue the issue of legal insanity or its absence.

It developed, however, that the blood evidence that Shapiro claimed was “everywhere” would prove to be all but meaningless.

Despite Bob’s mistaken information about the blood, enlisting the help of Dr. Yudowitz proved to be very helpful in analyzing Simpson and explaining the psychological dynamics behind his Highway 405 excursion.

* * *

In truth, the biggest problem the defense had during the fifteen-month period that elapsed from arrest to verdict was not the evidence, or the defendant, but Robert Shapiro. His brief tenure as lead counsel was a fluke that never should have occurred. O. J. already had one of the best lawyers in California, Howard Weitzman. Weitzman had represented him successfully in 1987 when he was charged with assaulting Nicole and had won a particularly tough case for automotive executive John DeLorean, who was accused of trafficking in cocaine.

Weitzman had been with O. J. from the onset of the case. He was the one who met him when he arrived back home in Los Angeles the day after the murders. Weitzman was with O. J. when LAPD Detectives Tom Lange and Philip Vannatter arrived at his home to take him to the station in handcuffs. Weitzman had told the detectives to take off the handcuffs they had clamped on Simpson’s wrist since he was not then under arrest. They complied, but it was an indicator of the general police attitude toward Simpson. They were so anxious to accuse him that they had needlessly handcuffed him, without an arrest warrant or probable cause to believe he had connection with the crimes.

The detectives announced that they were taking Simpson “downtown” for questioning. O. J. agreed. Weitzman agreed as well and said that he would sit in on the interrogation. Lange told him he could not be in the room during the interview. Weitzman said, “Okay, there will be no questioning.” The matter might have stonewalled then and there, but O. J. stepped in and overruled his own lawyer, and said he would talk without his attorney present. He said he felt that he had a duty to help the investigators any way that he could.

That afternoon, Leroy “Skip” Taft—a civil lawyer who handled O. J.’s business affairs—and Robert Kardashian, a former practicing lawyer and friend of Simpson’s, fired Weitzman (without consulting O. J.) for letting the cops have access to the defendant. Then they hired Robert Shapiro. They thought Bob was a guy who could “fix things.” They heard he had substantial influence in the law enforcement community and could slow down the process, enabling Simpson to show his innocence.

What they didn’t know was that Shapiro’s principal practice as a defense lawyer was that of “copping pleas” for clients—pleading clients guilty in exchange for supposedly lenient sentences. He had conducted no murder trials that I knew of and had—in the view of many—butchered the case against Christian Brando— actor Marlon Brando’s son—for killing his sister’s boyfriend.

That Taft and Kardashian made this switch—wrongly informed, ignorant of the intricate folds and turns of high-level criminal cases, and generally with no idea what they were doing— is perhaps the most twisted moment of the whole affair. Had Weitzman remained as chief or had some other well-credentialed defense lawyer been hired, there is a good chance that the case would have gotten no further than the preliminary hearing and the case would have ended unless, and until, new evidence was developed.


CHAPTER 2

The Preliminary Hearing

The preliminary hearing was where the case should have started and ended.

A preliminary hearing is a minitrial without a jury wherein the prosecution must show probable cause that a crime has been committed, and that the defendant committed it. During a preliminary hearing, usually conducted by a lower-court judge, the prosecution presents such witnesses as it thinks may be necessary to establish “probable cause” and thus bind the case over for trial. (A bindover is defined as setting the case on a course for a full trial.) At a preliminary hearing, the defense gets a look at—and a chance to cross-examine those witnesses. Unlike Grand Jury testimony, which is often turned over to the defense just prior to or even during the trial, a transcript of the Preliminary Hearing is kept of everything that is said, and it becomes part of the record and part of the defense file immediately.

In a preliminary hearing, beyond cross-examining the prose-cution’s witnesses, the defense can present its own witnesses. In some cases the defense can poke a large enough hole in the prose-cution’s proof to justify denying a bindover. Had this happened in the preliminary hearing against O. J. Simpson, the case may well have died there and then. After all, if Judge Kathleen Kennedy-Powell, who presided over the preliminary hearing, had entertained severe doubts that Simpson was connected in some way to the “Rockingham glove,” she had little basis to keep him in jail. But since Bob Shapiro and defense attorney Gerry Uelmen lacked the experience, the expertise, and the preparation to skewer Fuhrman’s story, the case went forward. But I’m getting ahead of myself.

The preliminary hearing was set for June 29, 1994.

Bob had not asked me to be involved in the preliminary hearing. I hadn’t been involved with the Simpson case beyond recommending the two lead investigators working the case, Patrick McKenna of Florida and John McNally from New York. I also selected proposed psychiatrist witnesses after Shapiro told me, quite incorrectly, that the evidence against Simpson was overwhelming. The two investigators, at that time, didn’t report to me.

I didn’t attend the preliminary hearing in person, but Shapiro had asked me to come to LA for the hearing and watch it on TV from the comfort of his friend Michael Klein’s plush home. He wanted me close by for consultation. As I watched, I became increasingly alarmed by the flaws in the way the case was being handled, by both sides. On the part of the police, there were strong signs of ineptitude—and equally strong signs of what appeared to be dishonesty. The key witnesses that the prosecution called were:

Allan Park, the limo driver who testified he first saw Simpson in the entryway of his residence at 10:55 p.m. the evening of the murders. Simpson had not been seen prior until about 9:40 p.m. to 9:45 p.m. by Simpson’s houseguest.

Kato Kaelin, who lived in Simpson’s guesthouse and had dinner with him that night, testified that he heard several thumps behind his room at about 10:40 p.m. After going to investigate several minutes later, he said he saw Park’s limo and Simpson in the entryway of his home with bags. Simpson and Park left the Rockingham property at about 11:05 p.m., heading to the airport.

Pablo Fenjves, a neighbor of Nicole Brown Simpson’s, testified he heard the “plaintive wail” of a dog at 10:15 to 10:20 p.m. He was the only person at the preliminary hearing who offered a potential timeline for the murders. (The defense was still conducting its investigation of potential witnesses of others who had seen or heard anything around the Bundy Drive property.)

Detectives Mark Fuhrman and Philip Vannatter described their investigation of the Bundy Drive crime scene, which included finding a knit hat, a left-hand glove, bloody shoeprints leading away from the victims, several blood droplets, and blood on the rear gate of the property.

Investigators then moved to Simpson’s Rockingham estate where Fuhrman said he noted blood on the driver’s side door of a white Bronco parked on the street. Upon entering the property, Fuhrman reported finding a right-hand glove behind Kaelin’s room. Detectives also reported blood drops on the driveway.

Dennis Fung, LAPD criminalist, testified he was called to first collect evidence from the outside of the Rockingham property, which included the glove found by Fuhrman. (Criminalist Andrea Mazzola was also at the scene to “learn” how to collect blood samples.) Fung then visited the premises on Bundy Drive to collect evidence.

When Simpson returned from Chicago the day after the murders, Vannatter testified that a “small laceration” was noted on the middle finger of Simpson’s left hand. An unknown amount of blood was drawn from Simpson by investigators and placed into a 10cc vial. Vannatter took the blood to hand over to Dennis Fung. (No one asked where Fung was when Vannatter handed him the sample. At the criminal trial, it came out that Vannatter took it to Rockingham.)

Dr. Irwin Golden testified that there were two morphologically different types of stab wounds on the victims. Two knives could have been used in the killings: a single-edged blade and a double-edged blade. Vannatter brought Golden a knife and asked if it could be similar to one used in the murders. Golden said “it could be.” (Golden did not testify at the criminal trial. Prosecutors chose to use his superior, Dr. Lakshmanan Sathyavagiswaran, LA County chief medical examiner.)

The prosecution’s case presented in the preliminary hearing hinged principally on two things: their version of the timeline the night of the murders based on their witness testimony and the evidence gathered from both the Bundy Drive crime scene where the murders occurred and Simpson’s Rockingham estate.

It was evident that the key player as it pertained to the evidence found for the prosecution was Detective Fuhrman. As I settled into Klein’s leather couch, it was the first time in my life I had laid eyes on Fuhrman. As I watched him testify, he initially struck me as polished and professional—not out of character for a former Marine. But listening closely, I started to feel that his words didn’t match his mannerisms, and the hackles on the back of my neck began to rise. His testimony regarding how the investigation unfolded and his lone participation—on several occasions—in finding and gathering evidence did not resonate with any police protocol. He also suffered small deviances between his testimony and the investigation records. For example, when answering questions about the Bundy Drive crime scene, he referred to they when describing the glove, not it. While this might seem to be a mere slip of the tongue to most people, I felt it was odd coming from a detective whose job it is to scrutinize a crime scene, make careful notations, and give precise testimony as to what he had seen. If my experience has taught me one thing, it’s that seemingly slight anomalies often deserve a closer look. And there was no doubt that Fuhrman’s story needed further investigation.

But the defense was neither prepared nor equipped to maximize their good fortune at being afforded a view of the State’s case at the hearing. In fact, they did not yet know that Fuhrman’s own history as a racist and a liar would blow up in the prosecution’s face.

What the defense team would soon discover was this: The pivotal witness in the prosecution’s case, Mark Fuhrman, had filed a lawsuit in 1983 seeking early retirement on the grounds that he was no longer able to deal with minorities because of his strong bias against them.

The failure of the defense to discover and surface Fuhrman’s file, with its many references to his poor character, probably squandered a golden opportunity to put the case against Simpson to rest before it reached first base. But once Fuhrman testified that he’d found a glove at Rockingham, it would have taken the courage of a lion to throw the glove out considering that Fuhrman’s credibility went unchallenged. Judge Kennedy-Powell did not strike me as a shrinking violet. Had the defense known about the 1983 Fuhrman file and presented it, the judge might well have directed the defense to further explore that litigation, and particularly the resulting expert opinions describing Fuhrman’s instability, and ultimately she might have declined to bind the case over for trial unless some additional corroboration could be shown. If she had excluded the evidence and refused to bind Simpson over for trial unless and until additional facts were presented, the case against Simpson would have ended. However, unless and until he was charged formally in the Superior Court, and a trial jury was in the box—already sworn, and the first prosecution witness had been called and at least sworn, no “jeopardy” would have attached to the proceedings. That means that if a mistrial should occur for any reason other than being triggered by the defense, “double jeopardy” would have barred any further prosecution of the charges for which the jury was sworn to decide.

Therefore, there was no need for the rush to judgment which caused this case to become a shambles. The cops had plenty of time, because a public personality such as Simpson was at the time hardly a risk of flight. But the prosecution chose sensationalism and favorable publicity over professionalism.

By the time the court took a break for the day, and before Fuhrman’s evidence was complete, I got Shapiro on the phone.

“This guy is rotten,” I said of Fuhrman. “I can feel it in my bones. If Gerry Uelmen [the defense attorney who was conducting the cross-examination] doesn’t dismantle him, this witness is going to be the one who’ll cause Simpson to be tried, and to carry the case to a jury. Fuhrman’s glove story is full of holes, and I suspect the prosecutors know it. You had better take him apart!”

Unfortunately, despite my warning, Fuhrman skated through his cross-examination with hardly a ripple. To make matters worse, I could see that Uelmen was somewhat hard of hearing, which probably explained, in part, why he failed utterly to catch some of this witness’s important missteps. (I did not realize until later that neither Shapiro nor Uelmen had any meaningful experience cross-examining slippery cop witnesses in a homicide case.)

As it turned out, my instincts about Mark Fuhrman were solidly grounded. We didn’t know all of it then, but two key findings that unfolded before and during the trial would prove him to be a bigot, a liar, and a dirty detective who supported brutality against minority suspects and planting evidence:


1. As mentioned, in 1983, Fuhrman filed a lawsuit for a stress disability pension because of his penchant for violence against minorities.1

2. During the trial, the infamous “Fuhrman Tapes” emerged— thirteen hours of recorded conversations whereby Fuhrman hurled racial insults and spoke favorably of violence against people of color.2



Unfortunately, except for two minor racial slurs, the gravamen of his contempt for African Americans would never reach the jury.

* * *

The next key component of the preliminary trial was the prosecution’s proposed timeline for the murders.

To reconstruct a murder scenario in which Simpson was the killer, the police and the prosecution had to perform some serious metamorphosis of the facts. Bear in mind that the prosecution team was acutely aware from the outset that the timeline presented a problem. Therefore, to present a plausible theory of guilt to Judge Kennedy-Powell at the preliminary hearing, the time available for O. J. to perform the grisly deed had to be altered. Although it knew otherwise prior to June 17, the prosecution fixed upon the time of the murders as 10:15 p.m. because Simpson was not seen (at his residence) until about 10:55. This gave the prosecution forty minutes within which—it contended—Simpson could have left the scene, hid the bloodied clothes and knife, and rid his body and vehicle of all traces of blood, before leaving for Chicago that night. As every detective knows, getting rid of blood evidence completely is very, very difficult.

But establishing the murders as having occurred at 10:15 p.m. posed many problems: This time did not square with the testimony of several other witnesses who were nearby the scene, who consistently reported hearing a commotion beginning for the first time about twenty minutes later. Additionally, Mr. Fenjves’s ability to fix the time was vague, and he offered no corroborating circumstances, such as the nature of the news being reported on the TV he was watching when he heard the “plaintive wail” of a dog. Fenjves was the only prosecution witness to be called to testify at the preliminary hearing about the time of the onset of the disturbance.

It was settled as a necessary strategy, apparently. The prosecution had decided which witnesses to avoid in their presentation. Tragically, counsel for the defense were not far enough along in their own investigation of the neighborhood witnesses to take advantage of the judge’s invitation to call their own.3

Although we will never learn to what extent the police orchestrated the “changes from reality” which had to be accomplished to accommodate the 10:15 p.m. murder time, and to what extent they were directed along the way by lawyers working for District Attorney Gil Garcetti, the finger of suspicion points heavily at the latter.

Later that summer, the defense team would get busy doing its own very intense investigation of the timeline surrounding the murders. McKenna and McNally had found witnesses that made the prosecution’s claim that the murders began at 10:15 p.m. highly doubtful. And at least one of those witnesses had a precise time record from a phone and computer log.

But at the time the preliminary hearing ended, the defense didn’t yet have the benefit of this evidence. Without it, the six-day preliminary hearing concluded with Judge Kennedy-Powell citing “ample evidence” for trial.

On July 22, Simpson entered his plea: “Absolutely one hundred percent not guilty.”


CHAPTER 3

The Team Assembles

On June 14, 1994, the night of O. J. Simpson’s aborted poly-graph examination, when Shapiro and I first discussed the case, there was no talk of any further involvement on my part. But as the days went by, he asked for additional bits of help. First, I was invited to be the spokesperson to the national news media for the Simpson defense team. And after the preliminary hearing was completed, Shapiro wanted me to assist him in preparing the case and to supervise the activities of the various investigators who had been retained.

After the publication of two magazine articles which trumpeted the fact Mark Fuhrman had attempted to get an early pension by claiming that he was disabled, essentially from having been forced to deal with minority gang members (which had supposedly “burned him out” to the point where he could no longer function as an effective police officer), Shapiro reluctantly admitted that the investigator he hired dropped the ball by not discovering this explosive piece of evidence, which was a matter of public record, before the preliminary hearing. He also asked whether I would take over responsibility for the preparation of the entire case, and make sure that no other critical pieces of information were overlooked.

At that point, I got very, very busy.

Soon after, I appeared on Face the Nation. The host asked if we planned to use the insanity defense. I assured him we would not and said that O. J. would plead not guilty and the prosecution would have to prove otherwise to win their case. Another guest was Bob Bennett, who would later become President Clinton’s lawyer in the Paula Jones lawsuit. Years earlier, Bennett and I had worked together, defending Saddam Hussein in a mock trial for the American Bar Association. Bennett’s brother, Bill, one-time secretary of education, had already told the press that Simpson was clearly guilty. I chided Bennett, speculating that during his time at Harvard Law School, his brother had somehow escaped the teachings of famed legal professor Alan Dershowitz about the presumption of innocence. Bennett simply shook his head and said, “I am not my brother’s keeper.”

Not long after that, I did a morning TV segment by remote from Burlington, Vermont, where I was handling a federal criminal case. The other guest on the show was Alan Dershowitz himself, a longtime friend and Harvard Law School professor. During the interview, Dershowitz suggested that Bob Shapiro had better make up his mind rather quickly as to whether he was defending his client on the grounds of innocence or whether he was defending him on the grounds of insanity. Right after his appearance, which had been remote from Boston, Alan boarded a flight to Israel. Within the next twenty-four hours, Shapiro had tracked him down there and hired him as appellate defense counsel should the case find itself in need of an appeal.

Despite the fact that Shapiro and I are no longer friends, I must admit that while he was certainly spending Simpson’s money at a very brisk pace, he made some good decisions early on. Hiring Dershowitz was one of those decisions.

He also hired Dr. Henry Lee, for many years the head of criminalistics for the Connecticut State Police, and one of the most formidable witnesses ever to take the stand. His purpose was to analyze the physical evidence, the way it had been gathered and the way it had been preserved, tested, and stored. At the same time, he also brought Dr. Michael Baden, former head of the Office of the Medical Examiner of the City of New York—and subsequently chief medical examiner for the New York State Police—on board. Both were top-notch experts in their field, and both proved to be assets when the trial rolled round.

And, at O. J.’s insistence, Shapiro brought in former LA prosecutor-turned-defense attorney Johnnie Cochran. He was handsome, very well-spoken, and had made a career out of suing police officers for brutality, discrimination, and other bad conduct. When LA District Attorney Gil Garcetti decided that the trial would be moved to downtown LA rather than the predominately white Santa Monica where the murders occurred, it meant that the constituency in the jury box would be primarily black. Johnnie, with years of representing underserved minorities, felt like the perfect fit for the defense team.

However, at the time Simpson was charged with the murders of his ex-wife and her friend, Johnnie was already representing pop singer Michael Jackson against allegations of child abuse— charges Jackson denied. Jackson was uncomfortable with whatever unwanted or unnecessary publicity might arise from Johnnie taking the high-profile Simpson case, thus relating the two of them. Ultimately, Johnnie could not resist the opportunity to confront the greatest challenge of his lengthy and distinguished career as a trial lawyer. So, Jackson hired other very competent counsel, and Cochran came into the Simpson camp.

Prior to adding Johnnie Cochran to the case, lawyers of demonstrated prominence—both within California and elsewhere—had given indications that they would be more than willing to step in and take over, or even just participate. Prominent among these was Gerry Spence of Wyoming, a colorful lawyer who was a regular on The Larry King Show. Bob Shapiro thought Spence was pushing overtly to be hired as chief counsel. When O. J. raised a question about Spence’s offer to come aboard, Bob sought to close the door by saying dismissively, “We’ve got the best, Lee Bailey. Why would you want to downgrade?” Effectively, he wanted me posted at the palace gate to ward off the competition.

My position on the team also gave Bob something else he wanted and needed: a spokesman with legitimate credentials. I had gotten a call from David Margolick of the New York Times who asked me “what the hell” Bob Shapiro was doing as lead defense counsel, given his dearth of felony trial experience. I tried to duck the question, for which there was no good answer. “Why don’t you ask Bob?” I suggested. David said he had, several times, but Shapiro wasn’t returning phone calls.

As things worked out, another important element in the case was the jurist who presided over it. The matter had been assigned for trial to Judge Lance Ito, a former prosecutor who happened to be married to the most senior female officer in the LAPD, a captain named Peggy York. Based on this relationship, and to avoid any suspicion that he might try to give the police a helping hand with his rulings, Judge Ito offered to recuse himself.

Most defense lawyers would have quickly accepted this offer with a certain amount of grace, but not Bob Shapiro. He told Judge Ito that the defense would be more than happy to have him preside.

Upon learning of this development, I asked Shapiro why he had done this, pointing out that no matter the solid reputations of the people involved, pillow talk between a presiding trial judge and a senior captain of police, whose department’s reputation was seriously on the line in the wake of the Rodney King beating that occurred three years earlier and sparked riots all over the city, was all but inevitable. When I asked Shapiro why in the world he didn’t let him disappear, Bob’s answer was, “Ito loves me.”

I groaned internally. It’s one of the cheapest shots in trial work: Tell the client the judge is very partial to you, and you are likely to survive as counsel no matter how egregious your blunders. By allowing Judge Ito to remain, Shapiro passed up the next judge in line, Paul Flynn, described by many of our colleagues as the best on the bench. I felt that could be a steep price to pay, but Shapiro was adamant that Judge Ito’s affection for him would be a solid counterpoint to any sympathies he might have for his wife’s organization.

It turned out, Shapiro’s romance with Judge Ito was short-lived. Less than a month later, Judge Ito made an unfavorable ruling regarding a small knife found in Simpson’s home, and Shapiro became impatient and described the judge as “disingenuous.” Because of his modest speech skills and limited inventory of fifty-cent words, I believe that Bob did not know the meaning of the word, and that he had not meant to call the Judge a liar in open court.

Judge Ito was not pleased, but all he said was, “Mr. Shapiro, you better take a very deep breath and count to ten.”

Some judges would have exacted an apology for an insult that blatant. Judge Ito chose to let it ride.

Reporters were asking, “Why offend the trial judge even before there’s a jury in the box?”

Why, indeed . . .

* * *

Before the trial, Bob appeared to be calling the shots. To bring the team together, he’d rented a beautiful, spacious conference room in a Beverly Hills law firm, inviting me, Johnnie, Alan Dershowitz, and Drs. Lee and Baden for weekly meetings on the case. He paid $7,500 a day for the room, a foolish extravagance, in my opinion. But, it was easy to spend his client’s cash and, for Bob, appearances are everything.

When Johnnie joined the team in August, Shapiro immediately began to wage a power struggle as to who the real leader of the team would be. Cochran, whom I liked immediately and who was a fellow of cool judgment, did not push the issue, but waited patiently until he felt he was thoroughly entrenched.

Meanwhile, I was busy managing the lead investigators who were unearthing and documenting critical witness statements and piecing together the timeline and other details that would support Simpson’s innocence.

What they were uncovering proved to be startling.


CHAPTER 4

The Night of the Murders and What Happened Next

The first part of any criminal defense investigation is to start at the beginning.

Orenthal James Simpson had spent the afternoon of Sunday, June 12, 1994, at the dance recital of his youngest daughter, Sydney. That night, he was scheduled to take a red-eye flight from Los Angeles to Chicago to participate in a round of golf the following day at the behest of his “he runs through airports” sponsor, Hertz Rent-A-Car. Simpson was booked on American Airlines flight 668 departing Los Angeles International Airport (LAX) at 11:45 p.m.

Simpson had expected his usual hired limousine driver to pick him up at about 10:45 p.m., but a new driver, Allan Park, who had never been to Simpson’s home at 360 North Rockingham Avenue in Brentwood came instead. Park wanted to make sure that he was not late, and arrived at the locked gate on the Ashford Street side of Simpson’s home early, at about 10:25 p.m. He saw no one. Not knowing how to gain access to the gate to pull up in front of the door, he sat just outside it with his headlights on, illuminating the front door area for half an hour. During that time, he did not see any people or vehicles arriving or leaving.

At 10:55 p.m., Park noticed a figure in the entryway of Simpson’s home heading into the house. He noticed a bag in the entryway. Park buzzed the intercom and spoke to Simpson, who said he’d overslept. Park was let in through the gate, where he parked in front of the entryway. Simpson brought out more bags, including his golf bag, and he and Park loaded his luggage into the limo.

Kato Kaelin testified that he also helped load the bags, and he noticed a small, dark bag on the driveway, and offered to grab it. Simpson told him, “That’s okay, I’ll get it,” and loaded the bag into the vehicle. Prosecutors would later refer to this “mysterious bag” that Simpson didn’t want anyone touching because it contained items related to the murders.

With the bags loaded, Park drove as rapidly as he could to the Los Angeles International Airport’s American Airlines terminal. At one point, he got lost and Simpson directed him back on course. The divider between the front and back seats in the limo was down for the entire trip, and Simpson and Park talked back and forth for most of the ride.

When the limo arrived at the curb, two baggage handlers— Michael Gladden and Michael Norris—appeared and asked for Simpson’s autograph. Even though his flight was about to close its doors, Simpson, following his generally affable custom, agreed. After signing the autographs, he walked quickly to the gate.

Despite his Hertz pitchman persona, Simpson did not run through airports. In this case, he hurried on board as the last passenger, and took his seat in first class. Once he was settled in, Simpson spotted an old friend—Howard Bingham—a well-known photographer. (When he testified at the criminal trial, Bingham referred to himself as “the world’s greatest photographer.”) Bingham and Simpson exchanged small talk. In his usual pleasant and chatty mood, Simpson was smiling comfortably throughout the flight.

After the aircraft was leveled and cruising, the captain, Wayne Stansfield, emerged from the cockpit with his logbook in hand and sat next to Simpson. He wanted Simpson’s autograph in the logbook, and they talked together for fifteen or twenty minutes before the captain returned to his station.

Meanwhile, back at Nicole’s condo at about 10:55 p.m., a neighbor, Steven Schwab, was walking his dog when he spotted on the corners of Bundy Drive and Dorothy Street what would turn out to be Nicole’s Akita. The dog was acting very agitated and had what appeared to be blood or mud on its paws. Schwab checked the dog’s collar and found it had no name or address so he decided to take the dog home until he could determine the next best step in how to reunite the animal with its owner.

As Schwab and his wife were determining their options, their neighbors, Sukru Boztepe and his wife, who lived in the same apartment building, arrived. To be helpful, Boztepe agreed to take the dog for the evening. But once in their apartment, the Akita was still disconcerted so at about midnight they decided to walk the dog around the neighborhood in an attempt to soothe the animal and hopefully find its owner. They walked the dog up Bundy Drive, and it paused directly in front of Nicole Brown Simpson’s condo. Boztepe followed the dog’s gaze and saw what appeared to be a body on the ground on the condo’s walkway. Boztepe and his wife immediately notified a neighbor, who called the police.

At about 12:30 a.m., Officer Robert Riske of the Los Angeles Police Department was dispatched to 875 South Bundy Drive. When the officer arrived at the residence, he saw two dead bodies inside the main gate to Nicole Brown Simpson’s condominium, and called for help. Detectives Ron Phillips and Mark Fuhrman were awakened and sent to the scene. When they arrived at about 2:00 a.m., Fuhrman quickly realized that the female victim was the ex-wife of football legend O. J. Simpson. He had in 1984 once responded to a “415 call—Family Dispute” and had spoken with both parties at their home at 360 Rockingham, a property just a couple of miles away.

Mark Fuhrman must have realized that he was working the biggest case of his career. But that glory was almost fleeting, because a short time later, a call came from Parker Center, LAPD headquarters. Two of the most experienced homicide detectives on the force—Tom Lange and Philip Vannatter—would be taking over. Fuhrman and Phillips would be relieved as soon as they arrived.

The detectives examined the Bundy crime scene and its surrounding area. Nicole’s children were found to be sound asleep alone inside her condo. They were taken into police protective custody.

Shortly after 5:00 a.m., Fuhrman suggested1 the investigators go to Simpson’s house to see who was there and whether they were in any peril. Fuhrman, Phillips, Lange, and Vannatter went to the Rockingham home in two separate vehicles. When they arrived, they found that the front entrance gate—the same gate that had blocked driver Allan Park from entry several hours before—was locked. As Detectives Lange and Vannatter pondered how they might gain entrance, Fuhrman, who said he had noticed blood on the driver’s side of a white Bronco parked on Rockingham, jumped the wall and let them all enter through the Ashford gate.2

The detectives did not immediately approach the house. They went first to the attached bungalow and knocked on its door, where they were greeted by Kato Kaelin, a houseguest who lived there. Before moving to Rockingham as O. J’s guest, the young man, an aspiring actor, had lived with Nicole in her condo and traded occasional babysitting and other chores for rent. As there wasn’t a separate residence at the Bundy Drive home, O. J. offered Kaelin the bungalow at his Rockingham estate, basically rent-free.

After the two senior detectives, Vannatter and Lange, had spoken with Kaelin briefly, Kaelin directed them to Simpson’s twenty-five-year-old daughter Arnelle’s room, which was also a guest room with a separate entrance. She let them into the main house, and Fuhrman stayed with Kaelin at the bungalow and engaged him in conversation, questioning him about any observations he might have made during the prior evening. Kaelin stated that at about 9 p.m. on June 12, he had gone with Simpson in Simpson’s Bentley to get some fast food, and that they had returned to the house at 9:37 p.m. He said he did not see or hear Simpson after that time; however, Kaelin did recall that while talking to a friend on the telephone at around 10:40 p.m. he heard three “thump” noises that apparently came from the vicinity of the air conditioner which was fitted into the wall of his bedroom. The compressor and condenser portion of that unit protruded into a very narrow alley located between the house and a chain link fence that marked the Simpson property line. Kaelin said he had made no effort to investigate the source of the thumps.
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