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“THE TEMPTING OF AMERICA SHOULD BECOME A CLASSIC IN THE PUBLIC DEBATE ABOUT WHO GOVERNS AMERICA AND HOW.”

—William French Smith Former Attorney General of the United States
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“The Tempting of America is an intellectual history of the Supreme Court and the Constitution which is also Robert Bork’s autobiography, so dedicated has been his entire life to the theory and practice of American justice. He formulates the issues of our time with clarity and precision, but, more than that, he provides a model of the love of ideas and discussion, as well as the capacity for friendship, in the service of the common good. He is never doctrinaire, for he is always concerned with the most difficult and awe-inspiring of endeavors, judging our citizens justly.”

—Allan Bloom Author of The Closing of the American Mind




“This book demonstrates the qualities of intellect and character that caused me to nominate Robert Bork to the Supreme Court.”

—Ronald Reagan




“Seldom have high expectations been so completely fulfilled. It is a work of monumental dimension and addresses the central legal question of our time.”

—National Review




“ROBERT BORK’S BOOK IS AN INTELLECTUAL TOUR DE FORCE THAT IS MUST READING FOR ALL AMERICANS.”

—Griffin B. Bell Former Attorney General of the United States
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“This brilliant defense of ‘original understanding’ of the constitution is profound, learned, and sophisticated, yet written with a style and passion that make it absorbing. If it is as widely read as it deserves to be, it may prove a greater contribution to the ‘life, liberty, and pursuit of happiness’ of future residents of the U.S. than Judge Bork could have made as a great Supreme Court Justice.”

—Milton Friedman Nobel Laureate in Economics




“This is a fabulous book. It talks carefully, even lovingly, about law as an institution rooted in tradition and human nature. In the process it explains why people ought not to think of the Supreme Court as a sort of modern Moses, created to proclaim laws and deliver the downtrodden to a new promised land.”

—The Washington Times




“Bork is an engaging intellect and he defends his position with admirable scholarship.”

—San Francisco Chronicle




“THE TEMPTING OF AMERICA WOULD MAKE AN IDEAL INTRODUCTION TO THE CURRENT RELATIONSHIP BETWEEN THE LAW AND POLITICS IN AMERICA FOR A YOUNG MAN OR WOMAN ABOUT TO ENTER ONE OF OUR NATION’S LAW SCHOOLS.”

—The Wall Street Journal
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“The Tempting of America is more than an excellent introduction to the issues involved in the present crisis in constitutional law. Judge Bork has written a book that is like a fire bell in the night. We might feel more comfortable to roll over and go back to sleep—but we dare not do it. If this is read as widely as it deserves to be, he may have performed an even greater service for this country than he could have on the high bench.”

—New York Daily News




“When a mind as keen as Robert Bork’s encounters an adversary as formidable as the liberal legal establishment, the result is combustion. This is a book of great power and illumination.”

—Charles Krauthammer, Columnist




“The Tempting of America is an extremely valuable book that puts the constitutional controversies of our time—in which his nomination was only one episode—in the larger context of a cultural struggle between the traditional values of the American people and the values which the intellectual elite want imposed on them.”

—Thomas Sowell, Hoover Institution
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Introduction

In the past few decades American institutions have struggled with the temptations of politics. Professions and academic disciplines that once possessed a life and structure of their own have steadily succumbed, in some cases almost entirely, to the belief that nothing matters beyond politically desirable results, however achieved. In this quest, politics invariably tries to dominate another discipline, to capture and use it for politics’ own purposes, while the second subject—law, religion, literature, economics, science, journalism, or whatever—struggles to maintain its independence. But retaining a separate identity and integrity becomes increasingly difficult as more and more areas of our culture, including the life of the intellect, perhaps especially the life of the intellect, become politicized. It is coming to be denied that anything counts, not logic, not objectivity, not even intellectual honesty, that stands in the way of the “correct” political outcome.

The process by which this is accomplished may vary from field to field, from universities to the media to courts. In law, the moment of temptation is the moment of choice, when a judge realizes that in the case before him his strongly held view of justice, his political and moral imperative, is not embodied in a statute or in any provision of the Constitution. He must then choose between his version of justice and abiding by the American form of government. Yet the desire to do justice, whose nature seems to him obvious, is compelling, while the concept of constitutional process is abstract, rather arid, and the abstinence it counsels unsatisfying. To give in to temptation, this one time, solves an urgent human problem, and a faint crack appears in the American foundation. A judge has begun to rule where a legislator should.

The American people are tempted as well. Many of the results  seem good, and they are told that the choice is between a cold, impersonal logic, on the one hand, and, on the other, morality and compassion. This has always been the song of the tempters, and now it is heard incessantly from those who would politicize the courts and the Constitution, as a necessary stage in the politicization of the culture at large.

The democratic integrity of law, however, depends entirely upon the degree to which its processes are legitimate. A judge who announces a decision must be able to demonstrate that he began from recognized legal principles and reasoned in an intellectually coherent and politically neutral way to his result. Those who would politicize the law offer the public, and the judiciary, the temptation of results without regard to democratic legitimacy.

This strategy, however, contains the seeds of its own destruction. Since the politicization of the law has, for half a century, moved results steadily to the left, a very large number of Americans do not like those outcomes. Increasingly, they are not deceived by the claim that those results are compelled by the actual Constitution. This perception delegitimizes the law in their eyes. There are signs that law may be at a tipping stage in the public perception of its legitimacy. Americans increasingly view the courts, and particularly the Supreme Court, as political rather than legal institutions. Perhaps a lesson may be learned from another great institution: the press. The political coloration of news reporting is easier for the public to see than is that of judicial decisionmaking, and, as the press has in fact become more political, it has lost legitimacy with large sections of that public. Something of the same thing may be happening to law, more slowly but perhaps as inexorably. Conservatives, who now, by and large, want neutral judges, may decide to join the game and seek activist judges with conservative views. Should that come to pass, those who have tempted the courts to political judging will have gained nothing for themselves but will have destroyed a great and essential institution.

The clash over my nomination was simply one battle in this long-running war for control of our legal culture. There may be legitimate differences about that nomination, but, in the larger war for control of the law, there are only two sides. Either the Constitution and statutes are law, which means that their principles are known and control judges, or they are malleable texts that judges may rewrite to see that particular groups or political causes win. Until recently, the American people were largely unaware of the struggle  for dominance in law, because it was waged, in explicit form, only in the law schools. Now it is coming into the open.

In the clash of law and politics, the integrity of the law has already been seriously undermined and the quality of its future remains very much in doubt. The forces that would break law to a tame instrument of a particular political thrust are past midway in a long march through our institutions. They have overrun a number of law schools, including a large majority of America’s most prestigious, where the lawyers and judges of the future are being trained. They have an increasing voice in our politics and in Congress. But the focus of the struggle, the commanding height sought to be taken, as indeed it partially has been, is control of the courts and the Constitution. The Constitution, or the law we call “constitutional”—they are by no means identical—is the highest prize, and control of the selection of judges is the last step on the path to that prize. Why? Because the Constitution is the trump card in American politics, and judges decide what the Constitution means. When the Supreme Court invokes the Constitution, whether legitimately or not, as to that issue the democratic process is at an end. That is why we witnessed the first all-out national political campaign with respect to a judicial nominee in our country’s history.

My chambers, as a federal court of appeals judge on the District of Columbia Circuit, were on the third floor of the United States Courthouse and overlooked Constitution Avenue. Twice a year, along with my clerks and secretaries, I watched massive marches come down that wide street, one by anti-abortionists and one by pro-abortionists. The reason for those parades was, of course, Roe v. Wade,1 the Supreme Court’s 1973 decision making abortion a matter of constitutional right, thus largely removing the issue from state legislatures, where it had rested for all of our history. Each group first gathers to demonstrate outside the White House, then forms, carrying placards and sometimes chanting, to begin the lengthy walk down Pennsylvania Avenue to Constitution Avenue and on to Capitol Hill. There the demonstrators march past the Houses of Congress with hardly a glance and go straight to the Supreme Court building to make their moral sentiments known where they perceive those sentiments to be relevant. The demonstrators on both sides believe the issue to be moral, not legal. So far as they are concerned, however, the primary political branch of government, to which they must address their petitions, is the Supreme Court. There is something very disturbing about those  marches, for, if the marchers correctly perceive the reality, and I think it undeniable that they do, a major heresy has entered the American constitutional system.

“Heresy,” Hilaire Belloc reminds us, “is the dislocation of some complete and self-supporting scheme by the introduction of a novel denial of some essential part therein. We mean by ‘a complete and self-supporting scheme’ any system of affirmation in physics or mathematics or philosophy or what-not, the various parts of which are coherent and sustain each other.”2 The American design of a constitutional Republic is such a “complete and self-supporting scheme.” The heresy that dislocates it is the introduction of the denial that judges are bound by law.

The foundation of American freedoms is in the structure of our Republic. The major features of that structure are the separation of the powers of the national government and the limitation of national power to preserve a large degree of autonomy in the states. Both are mandated by the Constitution. These dispersions of power, viewed historically, have guaranteed our liberties as much as, perhaps more than, the Bill of Rights itself. The phrase “separation of powers,” briefly put, means that Congress has “All legislative Powers,” as those are defined in article I of the Constitution, while the President possesses “The executive Power,” which is outlined in article II, and article III sets forth the elements of “The judicial Power.” Those powers are very different in nature, as those who adopted the Constitution recognized and intended. When powers are shared, as they sometimes are by the President and Congress, the Constitution is usually explicit on the subject. Thus, the Constitution specifies that the President may veto a bill enacted by Congress and that Congress may override the veto by a two-thirds vote of each House. Similarly, the President may negotiate treaties, but they must be ratified by a two-thirds vote of the Senate. There is no faintest hint in the Constitution, however, that the judiciary shares any of the legislative or executive power. The intended function of the federal courts is to apply the law as it comes to them from the hands of others. The judiciary’s great office is to preserve the constitutional design. It does this not only by confining Congress and the President to the powers granted them by the Constitution and seeing that the powers granted are not used to invade the freedoms guaranteed by the Bill of Rights, but also, and equally important, by ensuring that the democratic authority of the people is maintained in the full scope given by the Constitution.

The Constitution preserves our liberties by providing that all  of those given the authority to make policy are directly accountable to the people through regular elections. Federal judges, alone among our public officials, are given life tenure precisely so that they will not be accountable to the people. If it were otherwise, if judges were accountable, the people could, when the mood seized them, alter the separation of powers, do away with representative government, or deny basic freedoms to those out of popular favor. But if judges are, as they must be to perform their vital role, unelected, unaccountable, and unrepresentative, who is to protect us from the power of judges? How are we to be guarded from our guardians? The answer can only be that judges must consider themselves bound by law that is independent of their own views of the desirable. They must not make or apply any policy not fairly to be found in the Constitution or a statute. It is of course true that judges to some extent must make law every time they decide a case, but it is minor, interstitial lawmaking. The ratifiers of the Constitution put in place the walls, roofs, and beams ; judges preserve the major architectural features, adding only filigree.

What does it mean to say that a judge is bound by law? It means that he is bound by the only thing that can be called law, the principles of the text, whether Constitution or statute, as generally understood at the enactment. The lay reader may wonder at the emphasis put upon this apparently simple point. Of course, the judge is bound to apply the law as those who made the law wanted him to. That is the common, everyday view of what law is. I stress the point only because that commonsense view is hotly, extensively, and eruditely denied by constitutional sophisticates, particularly those who teach the subject in the law schools.

In these matters, common sense is sound. As Joseph Story, who was both an Associate Justice of the Supreme Court and a professor of law at Harvard, put it in his famed Commentaries on the Constitution of the United States,


The reader must not expect to find in these pages any novel views, and novel constructions of the Constitution. I have not the ambition to be the author of any new plan of interpreting the theory of the Constitution, or of enlarging or narrowing its powers by ingenious subtleties and learned doubts…. Upon subjects of government it has always appeared to me, that metaphysical refinements are out of place. A constitution of government is addressed to the common sense of the people; and never was designed for trials of logical skill, or visionary speculation.3 



Story might have been addressing today’s constitutional cognoscenti, who would have judges remake the historic Constitution from such materials as natural law, conventional morality, prophetic vision, the understanding of an ideal democracy, or what have you. There is a remarkable consistency about these theorists. No matter the base from which they start, they all wind up in the same place, prescribing a new constitutional law that is much more egalitarian and socially permissive than either the actual Constitution or the legislative opinion of the American public. That, surely, is the point of their efforts.

What the theorists want are courts that make major policy, courts that build a new structure rather than maintain the original. Story knew better. When he came to the role of the courts under the Constitution, he said: “The first and fundamental rule in the interpretation of all instruments is, to construe them according to the sense of the terms, and the intention of the parties.”4 Only by following that rule can our unelected guardians save us from themselves. Only in that way can the foundation of our freedoms, the separation of powers, be kept intact. Only so can judicial supremacy be democratically legitimate.

There is a story that two of the greatest figures in our law, Justice Holmes and Judge Learned Hand, had lunch together and afterward, as Holmes began to drive off in his carriage, Hand, in a sudden onset of enthusiasm, ran after him, crying, “Do justice, sir, do justice.” Holmes stopped the carriage and reproved Hand: “That is not my job. It is my job to apply the law.”5 I meant something like that when I dissented from a decision that seemed to proceed from sympathy rather than law: “[W]e administer justice according to law. Justice in a larger sense, justice according to morality, is for Congress and the President to administer, if they see fit, through the creation of new law.”6

That is the American orthodoxy. The heresy, which dislocates the constitutional system, is that the ratifiers’ original understanding of what the Constitution means is no longer of controlling, or perhaps of any, importance. A variety of reasons are given for this extraordinary proposition, and these will be examined later. The result is a belief, widely held and propagated in the law schools and even by some Justices of the Supreme Court, that judges may create new principles or destroy old ones, thus altering the principles actually to be found in the Constitution. Courts then not only share the legislative power of Congress and the state legislatures, in violation both of the separation of powers and of federalism, but assume a  legislative power that is actually superior to that of any legislature. The innovations are announced in the name of the Constitution—though they have little or nothing to do with it—and are therefore intended to be, and are accepted as, final. Courts have behaved in this way on occasion throughout our history, but never so often as in the modern era; what is more ominous, never before has such behavior been so popular in the law schools, in the press, and in the opinions of elite groups generally. Heresy sometimes becomes so pervasive that it becomes the new orthodoxy.

The heresy described is not peculiar to any political outlook. When it has suited their purpose, conservatives as well as liberals have surrendered to its temptation. Given the chance, no doubt many conservatives would be delighted to succumb again. If I address the failings of liberals more than those of conservatives, it is only because liberalism or ultraliberalism is currently in the ascendancy in constitutional theory and practice.

The orthodoxy of original understanding, and the political neutrality of judging it requires, are anathema to a liberal culture that for fifty years has won a succession of political victories from the courts and that hopes for more political victories in the future. The representatives of that culture hate the American orthodoxy because they have moral and political agendas of their own that cannot be found in the Constitution and that no legislature, or at least none whose members wish to be reelected, will enact. That is why these partisans want judges who will win their victories for them by altering the Constitution.

Americans, who know a great deal about presidents and something about Congress, are generally not well-informed about the third branch of government. They react, often in anger, to particular decisions but tend to regard them as aberrational rather than systemic failures. But the heresy of political judging is systemic. A great many judges subscribe to it, a large number of left-wing activist groups promote it, many senators insist upon it, and in the legal academy this heresy is dominant. The orthodoxy of original understanding is regarded as passé, and signs that it is stirring and may achieve an intellectual revival are viewed with alarm as a reactionary threat. The reader will, I think, be amazed at how political, how simultaneously sophisticated and anti-intellectual, is much of what passes for constitutional scholarship today. It is not, in truth, scholarship; it is, as one of its leading practitioners candidly states, the advocacy of political results addressed to courts. That is not what most people mean by “law.” But that bothers the academicians not  a bit. A few years ago I was invited to a small seminar of professors of constitutional law. During the discussion I argued that, the Constitution being law, there were some results courts could not legitimately achieve: rules cover some things and not others. A well-known Harvard law professor turned to me with some exasperation and said, “Your notion that the Constitution is in some sense law must rest upon an obscure philosophic principle with which I am unfamiliar.” That attitude is common among our constitutional philosophers. It is fair to say, as Gary McDowell has, that in the law schools, “The question today is not so much how to read the Constitution as whether to read the Constitution.”7

Those who now dominate public discourse on these matters recognize that, if the Constitution is law, departures from the principles the ratifiers understood themselves to be enacting are illegitimate. Yet such departures are essential if the results desired by the liberal culture are to be achieved through the courts. It follows that the Constitution cannot be law. Thus, the morality and politics of the intellectual or knowledge class, a class that extends well beyond the universities, can be made into constitutional law. The class I describe is not necessarily composed of people who are good at intellectual work. They are defined as a class because they work, however adroitly or maladroitly, with words and ideas. For reasons that will be discussed, they tend to have values antagonistic to a traditional, bourgeois society. It is not too much to say that these people see the Constitution as a weapon in a class struggle about social and political values.

Judges are by definition members of the intellectual class and, in addition, for professional and personal reasons, tend to be influenced by the culture of the law schools. Like most people, judges tend to accept the assumptions of the culture that surrounds them, often without fully understanding the foundations of those assumptions or their implications. If they can be persuaded to abandon the idea of original understanding, they are quite likely to frame constitutional rules that reflect the assumptions of modern liberal culture.

That has happened repeatedly in the past few decades. It probably explains, to cite only recent examples, the fact that the Supreme Court has approved reverse discrimination on the basis of sex and race under a statute that clearly forbids it, found a right to abortion in the Constitution without explaining even once how that right could be derived from any constitutional materials, and came within  one vote of finding a constitutional right to engage in homosexual conduct. For a few years the Court even abolished the death penalty, though the Constitution several times explicitly assumes that penalty to be a matter of legislative choice. My point is not that these choices are necessarily morally or politically wrong; my point is simply that, under the Constitution, these are questions left for the people and their elected representatives, not for courts, to decide.

It seems significant that every departure from the original understanding on that list, be it a departure from the original meaning of a statute or of the Constitution, resulted in the judicial enactment, or attempted enactment, of an item on the modern liberal agenda. Though the Court once legislated results that may be called conservative (which was also an illegitimate judicial role), rarely, if ever, in the past fifty years has it done so. The abandonment of original understanding in modern times means the transportation into the Constitution of the principles of a liberal culture that cannot achieve those results democratically. This difference about the proper role of courts is what the battle over my confirmation was about underneath, but not what it was about in the public campaign.

The public campaign, designed to influence senators through public opinion polls, consisted of the systematic distortion of my academic writings and my judicial record and, it must be said, employed racial and gender politics of a most pernicious variety. The ferocity of the attack, the ideological stance of the assailants, and the tactics they used all showed that the opposition knew they were fighting over more than one judge. They were fighting for control of the legal culture. They knew that in reality and, perhaps even more important, symbolically, they must defeat a nominee who had for long expressed in writing the philosophy of original understanding and had tried to show the lack of any constitutional foundation for some of the liberal culture’s most important victories. The liberal culture needed to preserve, if possible to intensify, and certainly to legitimate, the politicization of the Court and the Constitution.

These are matters worth discussing, for there will be many future nominees to the Supreme Court, and the philosophies of those who are confirmed will have much to do with the future of our constitutional form of government and with the direction of our politics and culture. One purpose of this book is to persuade Americans that no person should be nominated or confirmed who does not display both a grasp of and devotion to the philosophy of original understanding. 

Nor should the American people put up with a political campaign about nominees that resorts to untruths or to a confirmation process in which senators demand that the nominee promise specified results. The way the campaign against my confirmation was waged, if it becomes the norm, will have long-term effects—effects on the judicial nomination process of the future, effects on the substance of our law, particularly our constitutional law, and effects upon the intellectual life of the law.

The liberal elites will not be satisfied with blocking the nomination of judges who may be expected to adhere to the historic principles of the Constitution. They intend to root that idea out of the intellectual life of the law, to make the philosophy of original understanding, and the associated idea of political neutrality in judging, disqualifying for the men and women who hold them. They have almost achieved that in the legal academic world; they are trying to achieve it in public discourse. They made much play with the claim that I was “outside the mainstream.” But it is obvious from those who supported me, men and women whose legal careers define the mainstream, that the ultraliberal activists were, in actuality, trying to shift the mainstream radically to the left. If by vilification you can make people believe that the center is actually the extreme right, then you can get them to think that the left must be the center. That is the way the war for control of the legal culture is being fought.

But what I have just described is merely part of a larger war in our culture. As an integral part of that culture, law both reflects and influences trends and ideological movements there. In the last twenty-five years what we had thought were shared values and moral first principles have begun to disintegrate. There has always been a division between liberals and conservatives, of course, but part of liberal thought has evolved into something quite different from the liberalism of a quarter of a century ago. Now we seem to be experiencing in our law, our politics, and our culture something relatively new, a kind of restless and unprogrammatic radicalism that does not share but attacks traditional values and assumptions.

Thus, Alasdair Maclntyre states, “modern politics cannot be a matter of genuine moral consensus…. Modern politics is civil war carried on by other means.”8 If that is true—and it may be increasingly true—we may expect a politics that is increasingly polarized and divisive. Max Lerner wrote that he had not seen a time since the 1960s when our politics were so Jacobin.9 There is a ferocity and irresponsibility about political struggle as practiced by  a wing of modern liberalism that results in large measure from the arrival on the national scene of the activists of the 1960s, who have brought their ideological baggage with them intact. The left activists of that generation and those whom they have swayed hold only contempt for the limits of respectable politics and indeed for political neutrality in any institution, including the federal judiciary. When courts are viewed as political bodies, we may expect judicial confirmations that are increasingly bitter. We may also expect a constitutional law that lurches suddenly in one direction or another as one faction or another gains the upper hand, a constitutional law that is seen as too crucial a political weapon to be left to nonpolitical judges, and certainly too important to be left to the actual Constitution.

The judicial assumption of ultimate legislative power is deceptive and difficult to resist because that assumption takes the form of a judgment handed down like other judgments, claims to be “constitutional,” and leaves the appearance of the separation of powers intact. Those who deny the validity of a jurisprudence of original understanding do not explicitly propose a rearrangement of our republican form of government. “The denial of a scheme wholesale is not heresy, and has not the creative power of a heresy,” said Belloc. “It is of the essence of heresy that it leaves standing a great part of the structure it attacks. On this account it can appeal to believers…. Wherefore, it is said of heresies that ‘they survive by the truths they retain.’ ”10 We retain the reality of legislative and executive authority over wide areas of life. Moreover, we retain the institution of judicial review because we have found that it does much good. These are the truths that make the misuse of judicial power all the more insidious. For that reason, it is crucial to recognize a heresy for what it is and to root it out, for “heresy originates a new life of its own and vitally affects the society it attacks. The reason that men combat heresy is not only, or principally, conservatism … it is much more a perception that the heresy, in so far as it gains ground, will produce a way of living and a social character at issue with, irritating, and perhaps mortal to, the way of living and the social character produced by the old orthodox scheme.”

This book is not, therefore, ultimately about legal theory. It is about who we are and how we live; it is about who governs us and how, about our freedom to make our own moral choices, and about the difference that makes in our daily lives and in the lives of generations yet to come.

 




A Word About Structure


The most active agent in transforming the federal courts has been the Supreme Court of the United States. For that reason, Part I of this book considers the increasing politicization of the Court and the Constitution in five chapters, four devoted to the Court from the beginning to the mid-1930s, the New Deal Court, the Court under Chief Justice Earl Warren, and the Court under Chief Justices Burger and Rehnquist. The fifth chapter draws conclusions about the path of the Court over time.

In recent decades, however, a new force has appeared in this arena: a herd of theoreticians of the Constitution, almost all of them professors of law. It is the enterprise of the large majority of this intelligentsia to justify the political behavior of the Court in the past and to provide theories that will draw the Court ever farther along the path of left-liberal Constitution rewriting. Part II is, therefore, devoted to theories of how constitutional judges should conduct themselves. It begins with a statement of the basic problem—defining the respective rights of majorities and minorities—that all theories of constitutional interpretation must solve. In the next two chapters I offer an argument that only by interpreting the Constitution according to the meaning it was understood to have when adopted can a judge solve the problem; I then turn to meet the numerous objections that have been offered to that conclusion. The next two chapters analyze the theories put forward by liberal and conservative theorists who want the Court to depart from the original meaning of the document. The theories of each set of revisionists are, and this may come as no surprise, found deficient, and seriously so. The following chapter examines some nonconstitutional ideas—both extreme moralism and extreme moral relativism—that have worked their way into constitutional decisions. I next argue that no theory that calls for  departures from the original understanding can ever succeed. Part II closes with a chapter showing that rigorous legal reasoning is crucial to the maintenance of our form of government and our freedoms while a preference for “good results” over good reasoning subverts both the structure of government and freedom.

In Part III I place my own experience as President Reagan’s nominee to a seat on the Supreme; Court in the context of the wars that rage for control of our legal culture and our general culture, suggest what is at stake as those wars continue, and try to estimate what effects my experience may have on the future.

Because provisions of the Constitution are frequently discussed, that document is set out at the end of the book as an Appendix.

 



I
THE SUPREME COURT AND THE TEMPTATIONS OF POLITICS


A popular style in complaining about the courts is to contrast modern judges with those of a golden or, at least, a less tarnished age. Many people have a fuzzy impression that the judges of old were different. They did things like “follow precedent” and “apply the law, not make it up.” There is a good deal to be said for that view. The practice of judicial lawmaking has certainly accelerated spectacularly in this century, particularly in the past four or five decades. Nevertheless, the whole truth is rather more complicated.

From the establishment of the federal judiciary at the end of the eighteenth century, some judges at least claimed the power to strike down statutes on the basis of principles not to be found in the Constitution. Judges who claimed this power made little or no attempt to justify it, to describe its source with any specificity, or to state what principles, if any, limited their own power. No more have the activist judges of our time. Justifications for such judicial behavior had, for the most part, to await the ingenuity of modern law faculties. But the actions of the federal judiciary, and in particular those of the Supreme Court, have often provoked angry reaction, though rarely a systematic statement of the appropriate judicial role. The appropriate limits of judicial power, if such there be, are thus the center of an ancient, if not always fruitful, controversy. Its confused and unfocused condition constitutes a venerable tradition, which is one tradition, at least, modern scholarship leaves intact. This part of the book traces the history of judicial revisions of the Constitution, identifies the social values revisionism served, and evaluates such justifications as were offered.

In a single volume, it is possible to examine only the most obvious or the most explicit revisions of the Constitution. But it is important to keep in mind that any court seen engaging in overt revisionism will, in all probability, have engaged in many more instances of disguised departures from the Constitution. A court that desires a result the law does not allow would rather, whenever possible, through misuse of materials or illogic, publish an opinion claiming to be guided or even compelled to its result by the Constitution than state openly that the result rests on other grounds. That is because popular support for judicial supremacy rests upon the belief that the court is applying fundamental principles laid down at the American founding. We would hardly revere a document that we knew to be no more than an open warrant for judges to do with us as they please.

Disguised or not, the habit of legislating policy from the bench, once acquired, is addictive and hence by no means confined to constitutional cases. The activist or revisionist judge, as we shall see, can no more restrain himself from doing “good” in construing a statute than when he purports to speak with the voice of the Constitution.

The values a revisionist judge enforces do not, of course, come from the law. If they did, he would not be revising. The question, then, is where such a judge finds the values he implements. Academic theorists try to provide various philosophical apparatuses to give the judge the proper values. We may leave until later the question of whether any of these systems succeed. The important point, for the moment, is that no judge has ever really explained the matter. A judge inserting new principles into the Constitution tells us their origin only in a rhetorical, never an analytical, style. There is, however, strong reason to suspect that the judge absorbs those values he writes into law from the social class or elite with which he identifies.

It is a commonplace that moral views vary both regionally within the United States and between socio-economic classes. It is similarly a commonplace that the morality of certain elites may count for more in the operations of government than that morality which might command the allegiance of a majority of the people. In no part of government is this more true than in the courts. An elite  moral or political view may never be able to win an election or command the votes of a majority of a legislature, but it may nonetheless influence judges and gain the force of law in that way. That is the reason judicial activism is extremely popular with certain elites and why they encourage judges to think it the highest aspect of their calling. Legislation is far more likely to reflect majority sentiment while judicial activism is likely to represent an elite minority’s sentiment. The judge is free to reflect the “better” opinion because he need not stand for reelection and because he can deflect the majority’s anger by claiming merely to have been enforcing the Constitution. Constitutional jurisprudence is mysterious terrain for most people, who have more pressing things to think about. And a very handy fact that is for revisionists.

The opinions of the elites to which judges respond change as society changes and one elite replaces another in the ability to impress judges. Thus, judicial activism has had no single political trajectory over time. The values enforced change, and sometimes those of one era directly contradict those of a prior era. That can be seen in the sea changes constitutional doctrine has undergone in our history. There will often be a lag, of course, since judges who have internalized the values of one elite will not necessarily switch allegiances just because a new elite and its values have become dominant. When that happens, when judges are enforcing values regarded by the dominant elite as passé, the interim between the change and the replacement of the judges will be perceived as a time of “constitutional crisis.” The fact of judicial mortality redresses the situation eventually, and new judges enforce the new “correct” values. This has happened more than once in our history. The intellectuals of the newly dominant elite are then highly critical of the activist judges of the prior era for enforcing the wrong values while they praise the activist judges of their own time as sensitive to the needs of society. They do not see, or will not allow themselves to see, that the judicial performances, judged as judicial performances, are the same in both eras. The Supreme Court that struck down economic regulation designed to protect workers is, judged as a judicial body, indistinguishable from the Court that struck down abortion laws. Neither Court gave anything resembling an adequate reason derived from the Constitution for frustrating the democratic outcome. So far as one can tell from the opinions written, each Court denied majority morality for no better reason than that elite opinion ran the other way. 

In this chapter and the next, we shall see that the Supreme Court’s activism was at various times enlisted in the protection of property, the defense of slave owners, the protection of business enterprise in an industrializing nation, the interests of groups in the New Deal coalition, and, today, the furtherance of the values of the elite or cluster of elites known as the “new class” or the “knowledge class.”1 The point ought not be overstated. We are discussing a strong tendency, not invariable conduct. No Court behaves in this way all of the time, in every case. Few judges are so willful as that. The structure of the law does have force, and, in any event, most cases do not present a conflict between elite morality and the law’s structure. Yet such occasions arise in important matters, and it is those occasions that give the Court of each era its distinctive style.

Part of any revisionist Court’s style, in addition to the nature of the nonconstitutional values enforced, is the rhetoric employed. The Court of each era is likely to choose different provisions of the Constitution or different formulations of invented rights as the vehicles for its revisory efforts. These are different techniques for claiming that what is being done is “law.” The shifts in terminology do not alter the reality of the judicial performance as such. Still, the rhetoric employed will often disclose what values are popular with the elites to which the Court responds. Thus, the Court’s shift from the use of the word “liberty” in the due process clause, popular in the closing decades of the last century and the opening decades of this century, to the idea of equality in the equal protection clause signified a shift in dominant values. It also signified a change in the social groups to which the Court responded, a decline in the influence of the business class and a rise in that of the New Deal political coalition and its intellectual spokesmen. Similarly, the change from “liberty of contract,” used in striking down economic reform legislation, to the “right of privacy” employed to guarantee various aspects of sexual freedom, signals a change in dominant values from capitalist free enterprise to sexual permissiveness, and, again, a change in dominant elites from the business class to the knowledge class, though now with less concern than previously for the social values of those who made up the New Deal coalition. 



1
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Creation and Fall


The First Principles of the Social Compact


The Constitution was barely in place when one Justice of the Supreme Court cast covetous glances at the apple that would eventually cause the fall. The occasion was the Supreme Court’s 1798 decision in Calder v. Bull.1 A probate court of Connecticut refused to accept a will, but the legislature invalidated the court’s refusal. The court then accepted the will, and those who would have inherited under the first decision appealed to the Supreme Court. They lost, but two Justices took the occasion to disagree profoundly about the scope and nature of judicial power. Justice Samuel Chase of Maryland was prepared to strike down laws that violated no provision of any constitution, federal or state. His extraordinary opinion was supported less by legal reasoning than by frequent recourse to the typographic arts.


I cannot subscribe to the omnipotence of a State Legislature, or that it is absolute and without control·, although its authority should not be expressly restrained by the Constitution, or fundamental law, of the State… . The purposes for which men enter into society will determine the nature and terms of the social compact. … An ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority… . The genius, the nature, and the spirit, of our State Governments, amount to a prohibition of such acts of legislation; and the general principles of law and reason forbid them… . To maintain that our Federal, or State, Legislature possesses such powers, if they had not been expressly restrained; would, in my opinion, be a  political heresy, altogether inadmissible in our free republican governments.



One gathers that Justice Chase felt strongly, and he certainly gave judicial activism an emotional, if not an intellectual, heritage. No modern Court has been quite so candid in claiming a power beyond any written law. But then no modern revisionist Court has offered any better explanation of its power than did Chase’s italics. Chase was an intemperate and highly partisan judge, a trait that later led to his impeachment by the House, though he escaped conviction in the Senate. Given his later behavior, it seems likely that Chase identified the “great first principles of the social compact” with the politics of the Federalist Party. By 1798 the Jeffersonian Republicans had become an obvious threat at the polls, and it is possible Chase was preparing a rationale for defeating their legislation by summoning up an unwritten social compact known only to himself.

Justice James Iredell of North Carolina answered Chase.


If, then, a government … were established, by a Constitution, which imposed no limits on the legislative power, the consequence would inevitably be, that whatever the legislative power chose to enact, would be lawfully enacted, and the judicial power could never interpose to pronounce it void. It is true, that some speculative jurists have held, that a legislative act against natural justice must, in itself, be void; but I cannot think that, under such a government, any Court of Justice would possess the power to declare it so… . The ideas of natural justice are regulated by no fixed standard: the ablest and the purest of men have differed upon the subject… .2



In this case, the emphasis is mine, not the Justice’s. It is noteworthy that the impulse to judicial authoritarianism surfaced and was resisted at the beginning of our constitutional history. The Justices’ exchange did not affect the outcome of the case, but it set out opposing philosophies that remain with us today. It is somewhat disheartening, indeed, that, while the debate has grown increasingly complex, in almost two centuries the fundamental ideas have not been improved upon.


The Divided John Marshall


John Marshall, commonly thought the greatest judge in our history, was named the fourth Chief Justice of the United States in 1801.  Thomas Jefferson had just won the presidency but had not yet been sworn in, and President John Adams, fearful of Jefferson’s principles, wished to preserve the national judiciary as a Federalist Party stronghold. The appointment of Marshall, who was Adams’s Secretary of State, did much to accomplish that. The Federalists and the Republicans had very different ideas about how the young nation should develop. The Federalists stood for a much stronger national government than did the Jeffersonians. Today, it seems difficult to see the point in the struggle to draft and ratify the Constitution if Jefferson and his followers were correct. This conflict of visions probably does much to explain Marshall’s performance as Chief Justice.

An explanation of some sort is required, for even those of us who deplore activism admire Marshall, and it is clear that Marshall was, in some respects, an activist judge. But his activism consisted mainly in distorting statutes in order to create occasions for constitutional rulings that preserved the structure of the United States. Although he may have deliberately misread the statutes, he did not misread the Constitution. His constitutional rulings, often argued brilliantly, are faithful to the document. Marshall’s tactic may perhaps be understood, for the survival of the Union was probably in some part due to the centralizing and unifying force of Marshall and his Court. The threat was posed by the Jeffersonians’ insistence upon an extreme version of state sovereignty. For a time Jefferson viewed the Constitution as a mere compact among the states, leaving each state with the right to decide for itself whether actions of the national government were unconstitutional. Jefferson’s view of the power of judicial review was of a piece. He accepted judicial review that included review of the acts of the President and Congress, but he thought those branches had a right to decide for themselves whether to accept the Court’s ruling.

These positions would certainly have made the national government unworkable. Indeed, the centrifugal forces in the new nation were so great that at times Marshall and others despaired of the Union’s survival. Congress often behaved more like a bevy of ambassadors from separate nations than a national assembly. The Federalist judiciary was the one strong, centralizing branch of government. Marshall knew that and used his powers accordingly. Jefferson knew it too, and was determined to destroy the courts’ independence. It is against this backdrop that one must evaluate Marshall’s performance. 

The Jeffersonians chose impeachment as the weapon to reduce the Federalist redoubt in the judiciary. They began with an easy target: John Pickering, a federal district judge in New Hampshire, who was apparently both insane and a drunkard. These characteristics may not, oddly enough, be sufficient grounds for impeachment. (Article II, section 4 requires “Treason, Bribery, or other high Crimes and Misdemeanors”3 for the removal of civil officers. But article III, section 1 states that judges “shall hold their Offices during good Behavior,”4 and it is not settled whether that standard is different from the standard stated under the general impeachment provision.)5 The House impeached Pickering nonetheless, and the Senate convicted, thus removing him from office. The Federalists feared, correctly, that this was a trial run for the pursuit of more substantial prey. The Jeffersonians did in fact move on to the impeachment of a Justice of the Supreme Court, Samuel Chase. Chase, as we have seen, claimed the power to strike down laws that violated no provision of the Constitution but were, in his view, “contrary to the great first principles of the social compact.” One wishes the House had impeached and the Senate convicted him for those sentiments. He was chosen instead as a likely opening for a full-scale assault on the Court because he seemed, for other reasons, the most vulnerable of the Justices. A fierce Federalist, he displayed a raging partisanship both on and off the bench. In the event, the Jeffersonians could not muster the two-thirds of the Senate necessary to convict, and Jefferson, calling impeachment “not even a scare-crow,” realized that it was not a weapon that could reach John Marshall and the other Federalist Justices.6

The Jeffersonian threat to the Court, which was obvious before the attempt on Chase, may have led Marshall to the then much-criticized opinion that has become his most famous. Marbury v. Madison,7 the 1803 decision that rationalized, though it was not the first to assume, the Court’s power of judicial review, is a curious blend, an essay resting the power to invalidate statutes of Congress on the original understanding of the Constitution and yet reaching the question of that power without justification.

Marshall himself precipitated the case. While serving both as Chief Justice and Secretary of State, he neglected, in his latter capacity, to deliver commissions to some Federalist judges appointed in a rush at the end of Adams’s administration. One who failed to receive his commission was William Marbury, confirmed by the Senate for the post of justice of the peace for the District of Columbia.  Jefferson, annoyed at Adams’s last-minute packing of the courts, directed his Secretary of State, James Madison, to withhold the undelivered commissions. Marbury and four others in the same situation brought an action in the Supreme Court, where Marshall now presided, seeking a writ of mandamus to compel Madison to deliver the commissions. (A writ of mandamus is a court order directing an official to perform his duty.) It was a very odd lawsuit, one with no chance of success, and it may have been a Federalist political gambit to embarrass the Republicans. Madison was so contemptuous of the suit that he did not even respond.

Marbury had clearly brought his case in the wrong court. Article III of the Constitution, which structures the federal judiciary, places certain classes of cases within the appellate jurisdiction of the Court. These are cases that originate in lower courts and come to the Supreme Court for review. Other classes of cases are placed within the Court’s original jurisdiction. These cases begin and end in the Supreme Court. Cases placed in the original jurisdiction are those likely to be especially politically sensitive, such as cases affecting ambassadors or cases in which a state is a party. Though Marbury had filed directly in the Supreme Court, his claim obviously did not qualify to be placed in its original jurisdiction and should have been dismissed out of hand.

Instead, Marshall delivered a long opinion, part of which was designed to embarrass the Jeffersonians for not delivering Marbury’s commission, to which he had a legal right, according to Marshall. The other part was a lengthy disquisition on the power of the Court to strike down statutes that were inconsistent with the Constitution. In order to reach that issue, Marshall had not only to ignore the fact that his Court had absolutely no jurisdiction, he had as well to distort the statute in order to make it a fit subject for a holding of unconstitutionality. Congress had authorized the Supreme Court “to issue writs of mandamus, in cases warranted by the principles and usages of law,” to officers of the United States. There was nothing in the least controversial in this humdrum and inoffensive power to require an officer to do his duty. But Marshall argued, quite incorrectly, that a writ of mandamus could be issued only in the exercise of the Court’s original jurisdiction; hence, Congress had added to the Court’s original jurisdiction, which was defined by the Constitution, and had thus impermissibly attempted to alter the Constitution by statute. The statute must, therefore, be struck down. 

None of this made much sense. Congress had clearly not attempted to do what Marshall claimed. Mandamus is a well-known writ and had long been used by courts of appellate jurisdiction. There might well, for instance, be cases on appeal in which the Court would wish to issue mandamus to prevent an officer from taking an action that would render the case moot before the Court could decide it. Before and after Marbury, courts have found that and other occasions for the issuance of mandamuses in aid of appellate jurisdiction. In fact, the language that supposedly tried to add to the Court’s original jurisdiction came at the end of a sentence in which Congress was explicitly dealing with the appellate jurisdiction of the Court. Marshall and his Court had, apparently, deliberately misread a clear statute in order to write an essay on the constitutional power of the Court to declare an act of Congress void.

Contrary to common belief, it was not the first time members of the Court had asserted that power. Eleven years before, in Hayburn’s Case,8 most of the Justices had refused to comply with a statute because it assigned them duties not of the judicial nature specified by the Constitution, but no extensive explanations had been given. Marbury was decided after Pickering’s impeachment but before his removal. Perhaps Marshall, knowing Jefferson’s plans for the Court and the nation, was concerned to assert the Court’s power more vigorously than the Justices had done in Hayburn’s Case and to provide an intellectual foundation for judicial supremacy. If so, many commentators since have thought the foundation inadequate to support the structure. That is not to deny that the power claimed exists; there are better arguments than Marshall’s for the legitimacy of judicial review.

The good news about Marbury is that Marshall placed the Court’s power to declare laws unconstitutional directly upon the fact that the United States has a written Constitution. “The powers of the legislature are defined and limited; and that those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are powers limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be restrained?”9 He said that the theory of every government with a written Constitution “must be, that an act of the legislature, repugnant to the constitution, is void. This theory is essentially attached to a written constitution… .” Moreover, “it is apparent, that the framers of the constitution contemplated that instrument, as a rule for the government of courts, as well as  of the legislature.” Chase’s speculations in Calder v. Bull were ignored.

Yet only seven years later, Marshall appeared to adopt, almost in passing, something very like Chase’s position on principles of natural justice as a source of judicial power. The Georgia legislature, all but one of whose members appear to have been corrupted (and that member happened to be absent), sold millions of acres along the Yazoo River for prices that ranged between one cent and one and one-half cents per acre, an extraordinarily inadequate price. The Yazoo land fraud, as it came to be called, was the only issue in the next election; the rascals were relieved of any further concern with the people’s affairs, and the next legislature rescinded the land grant. In the meantime, however, many of the original purchasers, who had themselves corrupted the prior legislature, resold to others who were apparently innocent. A purchaser sued his seller because the rescission of the grant deprived him of the land and the seller held his money. The case, Fletcher v. Peck,10 eventually came to the Supreme Court.

Marshall thought the rescinding statute necessarily rested on a proposition he was unable to accept. “The principle is this; that a legislature may, by its own act, devest the vested estate of any man whatever, for reasons which shall, by itself, be deemed sufficient.” Before coming to the conclusion that that principle was foreclosed by article I, section 10 of the Constitution, which provides that “No State shall … pass any … Law impairing the Obligation of Contracts,”11 Marshall suggested another ground of invalidity: “It may well be doubted whether the nature of society and of government does not prescribe some limits to the legislative power; and, if any be prescribed, where are they to be found, if the property of an individual, fairly and honestly acquired, may be seized without compensation[?]”12 He said it was “well worthy of serious reflection” whether transferring the property of an individual to the public “be in the nature of the legislative power.” Marshall speculated that a court might enforce an inherent, but unwritten, limit on the legislative power arising from the nature of society and government. This is a remarkable performance, since Marshall, who intended to rely upon a provision of the federal Constitution, had to go well out of his way to float the idea that a court might strike down a statute even where “the constitution is silent.”

But Marshall’s speculations are tepid compared to the opinion of Justice William Johnson of South Carolina. He began with the  sweeping pronouncement: “I do not hesitate to declare that a state does not possess the power of revoking its own grants. But I do it on a general principle, on the reason and nature of things: a principle which will impose laws even on the deity.”13 Marshall at least had suggested extra-constitutional power only over the legislature and left God alone. Given Johnson’s extravagant beginning, one reads on with considerable anticipation. Unfortunately, the principle that controls both Georgia and the deity seems too confused for general application.


When the legislature have once conveyed their interest or property in any subject to the individual, they have lost all control over it; have nothing to act upon; it has passed from them; is vested in the individual; becomes intimately blended with his existence, as essentially so as the blood that circulates through his system. The government may indeed demand of him the one or the other, not because they are not his, but because whatever is his is his country’s.



That passage, which is thrown into utter incoherence by its last sentence, was, apparently, clearer to Johnson than article I, section 10. “I have thrown out these ideas that I may have it distinctly understood that my opinion on this point is not founded on the provision in the constitution of the United States, relative to laws impairing the obligation of contracts.” Just so. That is the only thing that can be understood.

Fletcher v. Peck was, however, the end of the Marshall Court’s flirtation with the idea that legislative acts could be overturned on grounds of natural justice or the nature of government and society. Moreover, none of the Justices—Chase, Marshall, and Johnson—who suggested that laws not barred by the Constitution might nevertheless be invalidated by the Court ever gave a reason for that conclusion or ever described how the Court should go about identifying the extra-constitutional principles that might apply. There was no theoretical argument even remotely comparable to the extended justification in Marbury for conventional review under the express provisions of the Constitution.

Aside from writing an extensive opinion in Marbury, attacking Madison and arguing for judicial review, in a case where the Court had no jurisdiction and where he had to misrepresent a statute in order to make his point, Marshall repeatedly ignored the actual legal materials before him in order to make points he thought important.  In Gibbons v. Ogden (1824),14 he wrote an opinion for the Court striking down a New York statute that granted a monopoly to operate steamboats on the state’s waters. He strongly suggested the possibility that the power over commerce, given to Congress by the Constitution, though Congress had not exercised it, was sufficient to invalidate the law by its mere existence. That suggestion would have meant that the judiciary should assume a power that the Constitution lodges in Congress, and later in the century the suggestion was picked up, so that even today the Court does what Marshall suggested. But he went on in Gibbons to hold that Congress had in fact exercised the commerce power, thus preempting New York’s law, by providing for the licensing of vessels in the coastal trade. Though the license was rather clearly intended only to exempt American ships from the burdens Congress imposed on foreign ships, Marshall, in a feat of construction reminiscent of his distortion of the mandamus statute in Marbury, construed the license as federal permission of unimpeded passage on all navigable waters of the United States.

Yet five years later, in Willson v. Black Bird Creek Marsh Co.,15 he upheld Delaware’s power to authorize a private company to block a navigable waterway with a dam. He made no mention of either his suggested inference from the existence of the congressional commerce power or of the coasting license, which was present in this case as well. Without explanation, and without authorization by Congress, Marshall simply decided which state regulations of commerce were reasonable and which were not.

It remains true, of course, that Marshall was a great judge and a powerful expositor of the Constitution. His opinion in McCulloch v. Maryland (1819),16 upholding the power of Congress to establish the Second Bank of the United States, and denying the power of the state to tax the bank’s notes, is a magnificent example of reasoning from the text and the structure of the Constitution. And in Barron v. Baltimore (1833),17 Marshall wrote an excellent opinion refusing to apply the prohibitions of the Bill of Rights to the states, drawing inferences from the constitutional text, structure, and history. Yet, as David Currie, who very much admires Marshall, has said, “time and again he seems to have been writing a brief for a conclusion reached independently of the Constitution.”18 He seems, nonetheless, to have reached few conclusions that could not be justified by the Constitution. More objection may be taken to his way with statutes. But he seems to have abused them in order to create occasions for  constitutional rulings that appeared essential to solidify the national power the Constitution had attempted to create. It would be wrong for those of us who have never faced the possible failure of the entire enterprise that is the United States to be too easily critical of Marshall’s performance. It must be remembered that centrifugal forces remained strong in the United States throughout Marshall’s tenure on the Court. Before he left, John C. Calhoun was elaborating his philosophy of virtual state independence, and not even the position of the Court was as secure as we have now come to take for granted. President Andrew Jackson is said to have remarked after the Court decided a land case in favor of an Indian tribe: “John Marshall has made his decision. Now let him enforce it!”19 The state involved ignored the decision, and Jackson did leave it unenforced. If these conditions provide some justification, by the same token it would be a mistake for us to take Marshall’s performance, in all its aspects, as a model for judges now that the basic structure and unity of our nation have been accepted. And it is well to remember that, when Marshall wrote his major essay justifying judicial power to strike down legislation, he did so on the ground that the Constitution is a written document, that it is law, that it governs courts as well as legislatures, and that its principles are those contemplated by the ratifiers and the framers who produced it.


Chief Justice Taney and Dred Scott: The Court Invites a Civil War


After Marbury, the Supreme Court did not hold another major federal statute unconstitutional for fifty-four years. If Marshall’s cause was nationalism, that of the Supreme Court in 1857 was regionalism, and in Dred Scott v. Sandford20 the politics and morality of the Justices combined to produce the worst constitutional decision of the nineteenth century. Speaking only of the constitutional legitimacy of the decision, and not of its morality, this case remained unchallenged as the worst in our history until the twentieth century provided rivals for that title.

The Court headed by Chief Justice Roger Taney of Maryland was dominated by Southerners, and to the South in 1857, as for many years previously, the overriding question of national politics was the “peculiar institution” of slavery. Slavery was attacked and defended on principles of morality, and the South had increasing  cause to fear that the rising population and prosperity of the North would soon make it dominant and bring an end to the institution upon which the South’s prosperity rested. The problem became particularly acute for both sections of the nation as Americans who moved west and settled territories petitioned Congress for admission to the Union as states. The balance of power in the Union would be determined by whether the new states were admitted as slave or free.

The crisis came to a head when Missouri sought statehood. Congress ultimately admitted Missouri as a state where slavery was permitted but balanced that by admitting Maine as a free state and by prohibiting the introduction of slavery into the rest of the territory acquired by the Louisiana Purchase north of Missouri’s southern border. This was the Missouri Compromise of 1820. Congress subsequently followed the practice of admitting paired slave and free states so that the balance of power in the Senate was not altered. Though not satisfactory to the more ardent opponents and defenders of slavery, North and South, this compromise, whatever its morality, had the beneficial political result of allowing the United States to develop with a degree of stability. There is a body of dubious opinion that, had the slavery question been permitted to simmer without exploding, ultimately the institution would have declined and disappeared.21 Abraham Lincoln was once of that view, “resting in the hope and belief that [slavery] was in course of ultimate extinction,”22 a view he later abandoned. We may discuss the Court’s performance, however, without assessing the accuracy of that belief.

Taney, a Southern partisan, resented the arrogance of the North on the slavery issue and most especially resented the principle, insulting to the South, that lay beneath the North’s acceptance of the Missouri Compromise: slavery is an evil and must be limited so long as it cannot be ended. In 1857 he got the chance to make his resentments and his adherence to the cause of the slave states into constitutional law.

Dred Scott was a slave taken by his owner into the free state of Illinois and then to federal territory where slavery had been forbidden by the Missouri Compromise. Having been returned to Missouri, Scott sued for his freedom on the theory that he became free when taken to soil where slavery was outlawed. He first sued in the Missouri courts, where precedent was on his side, and initially won, only to have the decision overturned by the Missouri Supreme Court. Scott turned to the federal courts, lost in the trial court and appealed to  the United States Supreme Court, where Taney and a Southern majority awaited him.

The Court produced a welter of opinions. It is sometimes unclear how many Justices joined Taney’s “opinion of the Court” on the various grounds he advanced. The case takes up 241 pages in the Reports. There is no need to examine all of its dubious arguments; it was quite evident not only that Scott was to remain a slave but that Taney intended to read into the Constitution the legality of slavery forever. When he was done he had denied the power of the federal government to prevent slavery in any state or territory and the power of the federal government to permit a state to bar slavery within its territory. This, of course, had the result of declaring the Missouri Compromise unconstitutional. It had been repealed in 1854, but Taney’s ruling was not entirely gratuitous, because Scott had been in free territory while the Compromise was in effect. What was important was the significance of the ruling for the future. The crucial passage comes near the end of his opinion, and it is as blatant a distortion of the original understanding of the Constitution as one can find.

Taney was determined to prove that the right of property in slaves was guaranteed by the Constitution. He led up to his crucial point by noting, unexceptionably, that when the federal government enters into possession of a territory, “It has no power of any kind beyond [the Constitution]; and it cannot … assume discretionary or despotic powers which the Constitution has denied to it.”23 He illustrated his point: “[N]o one, we presume, will contend that Congress can make any law in a Territory respecting the establishment of religion, or the free exercise thereof, or abridging the freedom of speech or of the press, or the right of the people of the Territory peaceably to assemble, and to petition the Government for the redress of grievances.”

All well and good. But there is no similar constitutional provision that can be read with any semblance of plausibility to confer a right to own slaves. It may well have been the case that the federal government could not then have freed slaves in states where the law allowed slavery without committing a taking of property for which the fifth amendment to the Constitution would have required compensation. But that is a far different matter from saying that the Constitution requires the federal government to permit and protect slavery in areas under its control. The definition of what is or is not property  would seem, at least as an original matter, a question for legislatures.

How, then, can there be a constitutional right to own slaves where a statute forbids it? Taney created such a right by changing the plain meaning of the due process clause of the fifth amendment. He wrote: “[T]he rights of property are united with the rights of person, and placed on the same ground by the fifth amendment to the Constitution, which provides that no person shall be deprived of life, liberty, and property, without due process of law. And an act of Congress which deprives a citizen of the United States of his liberty or property, merely because he came himself or brought his property into a particular Territory of the United States, and who had committed no offence against the laws, could hardly be dignified with the name of due process of law.”

The first sentence quotes the guarantee of due process, which is simply a requirement that the substance of any law be applied to a person through fair procedures by any tribunal hearing a case. The clause says nothing whatever about what the substance of the law must be. But Taney’s second sentence transforms this requirement of fair procedures into a rule about the allowable substance of a statute. The substance Taney poured into the clause was that Congress cannot prevent slavery in a territory because a man must be allowed to bring slaves there. The second sentence is additionally dishonest because it postulates a man who had “committed no offence against the laws,” but a man who brings slaves and keeps them in a jurisdiction where slavery is prohibited does commit an offense against the laws. Taney was saying that there can be no valid federal law against slaveholding anywhere in the United States.

How did Taney know that slave ownership was a constitutional right? Such a right is nowhere to be found in the Constitution. He knew it because he was passionately convinced that it must be a constitutional right. Though his transformation of the due process clause from a procedural to a substantive requirement was an obvious sham, it was a momentous sham, for this was the first appearance in American constitutional law of the concept of “substantive due process,” and that concept has been used countless times since by judges who want to write their personal beliefs into a document that, most inconveniently, does not contain those beliefs.

Taney did just that, and created a powerful means for later judges to usurp power the actual Constitution places in the American people.  It is clear that the text of the due process clause simply will not support judicial efforts to pour substantive rather than procedural meaning into it. As Professor John Hart Ely put it, “there is simply no avoiding the fact that the word that follows ‘due’ is ‘process.’ … [W]e apparently need periodic reminding that ‘substantive due process’ is a contradiction in terms—sort of like ‘green pastel redness.’ ”24 More than a century after Taney’s legerdemain, Justice Hugo Black demonstrated in his In re Winship dissent that the constitutional phrase “due process of law” descended from the Magna Carta’s guarantee that no freeman should be deprived of his liberty except by the law of the land.25 Due process was satisfied, therefore, when government proceeded “according to written constitutional and statutory provisions as interpreted by court decisions.” When the Court poured substantive content into this procedural provision, Black said, “our Nation ceases to be governed according to the ‘law of the land’ and instead becomes one governed ultimately by the ‘law of the judges.’ ” He preferred to put his “faith in the words of the written Constitution itself rather than to rely on the shifting, day-to-day standards of fairness of individual judges.” The latter is always, and only, what the notion of substantive due process means. But the Supreme Court will not abandon the notion, despite demonstrations of its utter illegitimacy, precisely because it is an ever flowing fount of judicial power.

Professor David Currie wrote that Dred Scott “was at least very possibly the first application of substantive due process in the Supreme Court, the original precedent for Lochner v. New York and Roe v. Wade.”26 Lochner employed substantive due process to strike down a state law limiting the hours of work by bakery employees.27 Roe used substantive due process to create a constitutional right to abortion.28 Lochner and Roe have, therefore, a very ugly common ancestor. But once it is conceded that a judge may give the due process clause substantive content, Dred Scott, Lochner, and Roe are equally valid examples of constitutional law. You may or may not like the judge’s politics or his morality, but you have conceded, so far as the Constitution is concerned, the legitimacy of his imposing that politics and morality upon you. Lenin is supposed to have written: “Who says A must say B.”29 In that he was logically correct. Who says Roe must say Lochner and Scott. This is vehemently denied by today’s proponents of judicial policymaking, but the denial is hollow and merely means that they like the policies now being made. 

Justice Benjamin Curtis of Massachusetts dissented in Dred Scott, destroyed Taney’s reasoning, and rested his own conclusions upon the original understanding of those who made the Constitution. At one point, complaining of divergent views on congressional power offered by counsel, he wrote: “No particular clause of the Constitution has been referred to… .”30 One argument “rested upon general considerations concerning the social and moral evils of slavery, its relations to republican Governments, its inconsistency with the Declaration of Independence and with natural right.” A second was drawn from “the right of self-government, and the nature of the political institutions which have been established by the people of the United States.” The third rested upon “the equal right of all citizens to go with their property upon the public domain,” so that a regulation excluding slavery from a territory was an “unjust discrimination.”

The weight of these considerations, when presented to Congress, Curtis said, was not the concern of the Court. “The question here is, whether they are sufficient to authorize this court to insert into this clause of the Constitution an exception of the exclusion or allowance of slavery, not found therein, nor in any other part of that instrument… . To allow this to be done with the Constitution, upon reasons purely political, renders its judicial interpretation impossible—because judicial tribunals, as such, cannot decide upon political considerations.”

Curtis went on to make essentially the same argument that Iredell had made in response to Chase, an argument that should have been conclusive: “Political reasons have not the requisite certainty to afford rules of juridical interpretation. They are different in different men. They are different in the same men at different times. And when a strict interpretation of the Constitution, according to the fixed rules which govern the interpretation of laws, is abandoned, and the theoretical opinions of individuals are allowed to control its meaning, we have no longer a Constitution; we are under the government of individual men, who for the time being have power to declare what the Constitution is, according to their own views of what it ought to mean.” But Curtis’s argument did not prevail then, and it does not deflect willful courts today.

Shortly afterward, Curtis resigned from the Supreme Court and returned to Boston to practice law. His motives were said to be partly financial and partly a loss of confidence in the Court. It would be good to think that he might have borne the financial sacrifice  had Dred Scott not convinced him that the Court, far from being a serious judicial body, had become hopelessly political, and that he wanted no part of it. Since only one other Justice, John McLean of Ohio, had sided with him, Curtis was entitled to think he could not affect the balance of the Court.

The ruling in Dred Scott at once became an explosive national issue. As historian Don Fehrenbacher noted, Taney had ruled “in effect that the Republican party was organized for an illegal purpose. … No doubt it contributed significantly to the general accumulation of sectional animosity that made some kind of national crisis increasingly unavoidable.”31 There is something wrong, as somebody has said, with a judicial power that can produce a decision it takes a civil war to overturn.


The Spirit of the Constitution and the Establishment of Justice


Salmon P. Chase of Ohio was one of Lincoln’s rivals for the Republican presidential nomination in 1860. Lincoln, once in office, made Chase Secretary of the Treasury. Among his accomplishments in that office was to help finance the Union’s efforts in the Civil War by helping to make paper money legal tender of the United States. In 1864, Lincoln appointed him Chief Justice of the United States. Within a few years Chase wrote for a Court majority in Hepburn v. Griswold,32 holding that the Constitution forbade making paper legal tender. The decision may well have been correct, though Chase’s opinion does not persuade one of that. Of interest for present purposes is that Chase swept to his conclusion with arguments that justify absolutely unlimited judicial power.

In 1860, a Mrs. Hepburn gave a promissory note for 11,250 “dollars” to one Griswold. At the time the note was made, and when it fell due in 1862, gold and silver coins were the only legal tender of the United States. A few days later Congress authorized the issuance of paper money and made it legal tender for the payment of all public and private debts. In 1864, having been sued on the note by Griswold, Hepburn tried to pay the principal and interest with paper money, which Griswold refused because that currency was worth a good deal less than the gold and silver he had been entitled to previously. The question in the suit became whether the act making paper money legal tender for debts already incurred was constitutional. 

The Supreme Court thought not, and Griswold received full value. That seems only fair, but the Court had some difficulty in explaining why that fairness was constitutionally mandated. Chase cited Marshall for the proposition that a claimed congressional power must be “consistent with the letter and spirit of the Constitution.” Chase skirted the question of the “letter” in favor of the question whether Congress’s statute was “consistent with the spirit of the Constitution.” With that maneuver he was free of constraint and broke into the open field. It required only a little rhetoric to go the rest of the way. “Among the great cardinal principles of that instrument, no one is more conspicuous or more venerable than the establishment of justice.” What was intended by “justice” was “happily, not a matter of disputation. It is not left to inference or conjecture, especially in its relations to contracts.” The principle to be applied found “expression in that most valuable provision of the Constitution of the United States, ever recognized as an efficient safeguard against injustice, that ‘no State shall pass any law impairing the obligation of contracts.’ ” Chase admitted, as he had to, that the provision bound only the states, not the federal government. But that was a minor difficulty since “we think it clear that those who framed and those who adopted the Constitution, intended that the spirit of this prohibition should pervade the entire body of legislation, and that the justice which the Constitution was ordained to establish was not thought by them to be compatible with legislation of an opposite tendency.”

This would be an incredible performance had we not seen its like so many times since. The Constitution contains not only guarantees of liberty but also powers of government over individuals, including the power to define crimes and punish for them. It would appear to have a number of “spirits,” not all of them of the same character. Matters are not helped by Chase’s taking as expressing the “spirit” a clause in the Preamble, which is entirely hortatory and not judicially enforceable, stating that a purpose of the Constitution was to “establish Justice.” If that states a criterion for judicial review, every judge is free to decide which laws are just and which not. Subjectivism is given free rein. Worse than that, however, there are any number of “spirits” within the Preamble itself: other stated purposes are to “form a more perfect Union,” “insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.”33 That is a cornucopia of “spirits” for a judge to draw upon in making up  his own Constitution. His freehand methodology permitted Chase to say that a provision barring the impairment of the obligation of contracts, which he admitted did not apply to the case, nevertheless applied to the case.

Not satisfied with this, Chase suggested that the legal tender law violated the “spirit” of the fifth amendment’s prohibition of the “taking” of private property for public use without just compensation. He closed with a rousing Dred Scott finale. The statute, Chase said, deprived Griswold of property without due process of law. That there may have been a legitimate way to reach the same result (the power given Congress in article I, section 8, “To coin Money” may well have been intended to exclude paper money) hardly redeems Chase’s irresponsibility.


Judicial Activism in the Service of Property and Free Enterprise


After the Civil War the nation entered upon a long period of growth and industrialization. The judicial devotion to private property and limited government, which had been evident from the beginning of the Republic, now began to face the challenge of new kinds of legislation, some of it designed to further economic development through public expenditures, some of it designed to curb what were thought to be the abuses of a free enterprise system. The Constitution did not easily lend itself to all that the judges’ philosophy of the proper role of government and the limits of democratic choice might suggest.

In a great burst of constitution-making prompted by the Civil War, the nation from 1865 to 1870 adopted three major constitutional amendments designed, primarily, to provide the recently freed slaves with the same civil and political rights as all free citizens. The thirteenth amendment prohibited slavery and “involuntary servitude”; the fifteenth guaranteed the right to vote regardless of “race, color, or previous condition of servitude.” But the fourteenth amendment, adopted in 1868, became and has remained the great engine of judicial power. The critical language of that amendment, for our purposes, is contained in three clauses: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law; nor  deny to any person within its jurisdiction the equal protection of the laws.”34 The privileges and immunities clause, whose intended meaning remains largely unknown, was given a limited construction by the Supreme Court and has since remained dormant. The due process clause, now made applicable to the states, was, of course, copied from the fifth amendment, which applied only against the federal government. Unlike the other two clauses, it quickly displayed the same capacity to accommodate judicial constitution-making which Taney had found in the fifth amendment’s version. The creative use of the equal protection clause for the same purpose had to await the Warren Court of the mid-twentieth century.

In 1869, Louisiana chartered a corporation and gave it a monopoly of slaughterhouses, landings for cattle, and stockyards in a large area that included New Orleans. Butchers precluded from practicing their trade, except on the corporation’s land and terms, challenged the law under the thirteenth and fourteenth amendments. The Supreme Court, splitting five to four, sustained the law in the Slaughter-House Cases35 Justice Samuel Miller’s opinion for the Court said that the text and history of the three post-Civil War amendments disclosed a unity of purpose, “the freedom of the slave race, the security and firm establishment of that freedom, and the protection of the newly-made freeman and citizen from the oppressions of those who had formerly exercised unlimited dominion over him.” He interpreted privileges and immunities as referring to rights already protected elsewhere in the Constitution and thus, in effect, adding nothing. Of the due process clause, according to Miller, “it is sufficient to say that under no construction of that provision [as already contained in the fifth amendment] that we have ever seen, or any that we deem admissible, can the restraint imposed by the State of Louisiana upon the exercise of their trade by the butchers of New Orleans be held to be a deprivation of property within the meaning of that provision.” Moreover, “[w]e doubt very much whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will ever be held to come within the purview” of the equal protection clause. The fourteenth amendment thus had little reach beyond the protection of those who had been slaves. Though some have complained bitterly about this, Miller was following a sound judicial instinct: to reject a construction of the new amendment that would leave the Court at large in the field of public policy without any guidelines other than the views of its members. He said of the argument by the complaining  butchers, “[S]uch a construction … would constitute this court a perpetual censor upon all legislation of the States, on the civil rights of their own citizens, with authority to nullify such as it did not approve as consistent with those rights… .” In a word, the history of the fourteenth amendment gave judges no guidance on any subject other than the protection of blacks. Beyond that, the Justices had nothing more to apply than their personal views. That, Miller thought, was reason enough to confine the amendment almost entirely to the subject of race.
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