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CHAPTER 1



Introduction


THIS BOOK is about judicial dysfunction in modern-day Indonesia. It focuses on problematic judicial reasoning, improper influence and flawed accountability mechanisms. It also seeks to uncover the nature of these deficiencies, to examine attempts made to address them and to expose consequences of their persistence.


Indonesia’s judicial system has long been described as dysfunctional. Many of its problems developed out of decades of authoritarian rule, which began in the last few years of the reign of Indonesia’s first president, Soekarno, and continued until Soeharto resigned in 1998. During this period, the government largely controlled the judiciary. For example, the 1964 Judicial Power Law, which labelled courts as an instrument of the ‘national revolution’, gave the president authority to ‘interfere’ (melakukan campur tangan) in judicial affairs, including in specific cases.1 Soekarno could, by decree, direct courts to decide cases as he wished, requiring them to suspend proceedings and deliberate with prosecutors to give effect to his wishes.2


During Soeharto’s New Order (1966–98), government control over the judiciary became more systematic and comprehensive. Judges’ continuing employment, pay, promotion and favourable postings became contingent on their compliance with the will of the state.3


As a result, the courts almost always sided with the government. Judges often received telephoned instructions from the presidential palace dictating the decisions for them to issue in cases involving state interests.4 Promotions were made on loyalty and time served, not on merit. At the same time, judges were underpaid and courts woefully under-resourced, encouraging corruption. Delay became a major problem, with litigants waiting years for cases to be heard and decided. By the end of the New Order, the Supreme Court’s case backlog had reached almost 20 000 cases and was continuing to increase by 50 to 100 cases per month.5


When Soeharto fell in 1998, the judiciary had virtually ‘collapsed’.6 Inefficiency, corruption and judicial dependence on government were commonly seen as the main indicators of perceived poor performance, resulting in very low levels of public trust in the courts.7 To address these problems, reformists focused on improving judicial independence, by transferring control over judicial administration from government departments to the Supreme Court. Both the adjudicative functions and the administration of the courts came under ‘one roof’ (satu atap)—the common term for this reform.8 This change appears to have been somewhat successful, because the Supreme Court now decides many cases against the government.9


Yet there is more to judicial performance than independence. While independence is a basic prerequisite for adequate judicial performance, much depends on how courts exercise their independence. As this book demonstrates, Indonesian courts have tended to exercise it without accountability. Judges have issued poor decisions and have engaged in corruption and other misconduct, largely without fear of retribution. The Supreme Court in particular has, on purported grounds of judicial independence, consistently rejected outside scrutiny—even scrutiny by the Judicial Commission, which was established precisely to ensure that the increased independence brought by satu atap was exercised accountably. And the Supreme Court’s own internal mechanisms have done little to bring errant judges to heel. The Court appears to focus on punishing perceived immorality, such as extramarital affairs, as much as serious work-related deficiencies, such as corruption.


Nevertheless, since around 2010, judicial corruption has been exposed to a greater extent than at any other time in Indonesian history. In trials this book covers, more than two dozen judges have been found guilty of corruption. This lends weight to suspicions that judicial corruption has worsened since Soeharto’s fall. These suspicions may be true, but the surge in convictions is more likely explained by the focus of the Anti-Corruption Commission (Komisi Pemberantasan Korupsi or KPK) on pursuing corrupt judges during the 2010s.


Satu atap has significantly increased the Supreme Court’s workload. It now administers more than 900 courts and more than 30 000 personnel, who between them handle more than six million cases per year. Yet the Court claims that since satu atap its efficiency has significantly improved, such that at the time of writing its case backlog was almost nil. The Court attributes this to increasing use of information technology, establishing a chamber system and simplifying judicial decision formats. However, some commentators have expressed concern that judicial quality remains low and that it has perhaps fallen further as judges have come under pressure to maintain high disposition rates by deciding too many cases too quickly—up to three per day, on some estimates.


This book provides ample evidence to support concerns about the quality of Supreme Court decisions, particularly their reasoning. If its own standards are poor, the Supreme Court can hardly meet one of its primary responsibilities: maintaining judicial consistency in Indonesia, including by overseeing the quality of the decision-making of other courts. It is not surprising, then, that the entire judiciary is said to remain ‘impeded by immense incompetence and corruption’.10


Nevertheless, the Supreme Court consistently receives praise from the government and international observers for introducing efficiency reforms, which can easily be demonstrated using quantitative data. But an over-zealous focus on efficiency relieves any pressure on the Court to improve the quality of its own decisions and those of the courts it oversees.


The post-Soeharto era witnessed other judicial reforms. This book focuses on one in particular: the introduction of specialised courts. It uses the Constitutional Court (established in 2003) and the Anti-Corruption Court (ACC) (established in 2004) as case studies. Specialisation took specific types of case away from the preexisting courts, because of past poor performance in similar cases or the assumption that they would lack the capacity to handle them. For example, the Supreme Court was seen to have insufficient independence and competence to perform the new function of constitutional review introduced in 2003, and the ordinary courts were considered too corrupt to handle the corruption prosecutions brought by the KPK.


In its first few years, the Constitutional Court built a reputation for professionalism,11 at least relative to other Indonesian courts, and Indonesia’s ACCs became known for being unforgiving towards defendants in corruption trials.12 However, as this book demonstrates, specialised courts have faltered since 2010. In particular, corruption appears to have seeped from the broader judiciary into both the Constitutional Court and ACCs. This book analyses trials in which the KPK has successfully prosecuted judges from both courts for bribery. This book also analyses the significant difficulties both courts have had in ensuring proper enforcement of their decisions. This problem is not new in Indonesia, but it reduces the potential effectiveness of these courts. For example, in recent years the Supreme Court has been reducing corruption sentences in appeals from the ACCs, without giving adequate reasons. All this suggests that, overall, any initial improvements gained by specialisation were inevitably short-lived, because many Soeharto-era problems in the broader judiciary were not properly addressed, either with satu atap or specialisation.


One result of the Supreme Court’s focus on efficiency, and the courts’ continuing competence and integrity problems, has been a devaluation of legal reasoning in Indonesia. To the extent that judicial decisions are evaluated at all, they are assessed by reference to outcomes, rather than by the way those outcomes were reached. The emphasis on outcomes is shared by the media and many legal commentators. They have simply condemned the performance of the ACCs for acquitting defendants, without examining the evidence presented at trials or analysing decisions. This approach is fundamentally misplaced. To refocus attention on reasoning, this book calls for the re-establishment of a modified system used several decades ago to evaluate the performance of judges for career progression purposes.


Structure of this book


This book is divided into three parts. Part 1 (chapters 2–5) considers judicial quality and performance. Chapter 2 discusses how judicial performance of Indonesian courts, particularly the Supreme Court, is measured, explaining the emphasis on efficiency. Chapter 3 introduces elements of Indonesian judicial dysfunction through an analysis of three unsafe Supreme Court convictions. The decisions discussed here raise doubts about the quality of Supreme Court decisions, for failing to identify relevant facts or the law, or merely upholding or overturning lower court decisions without giving reasons.


Chapter 4 focuses on corruption. Although corruption is perhaps the largest component of Indonesia’s judicial dysfunction to date, most accounts of the general modi operandi for receiving and extracting bribes have been largely anecdotal, based on a handful of anonymous interviews. I examine judicial corruption trials from around 2010—including the evidence presented and the findings made—to describe how bribes are negotiated and paid to judges in Indonesia. This should end once and for all the need to rely on anecdotal accounts of judicial corruption. Chapter 5 outlines the processes under which judges can be pursued for misconduct. These processes are largely internal and, I argue, misguided. Worse, they appear to divert criminal judicial misconduct (including corruption) from ordinary criminal processes, thereby failing to deter that misconduct.


Part 2 (chapters 6 and 7) consider judicial effectiveness. In particular, it examines the courts’ ability to ensure compliance with their decisions. Chapter 6 covers civil and criminal cases, where the foci are, respectively, weak legal infrastructure and corrupt employees of other law enforcement institutions responsible for executing general court decisions. Chapter 7 considers the extent to which the arms of government—the legislature, executive and even the judiciary—comply with Constitutional Court decisions. I argue that non-compliance and even defiance are often tempered by genuine confusion about what needs to be done and by whom.


Part 3 (chapters 8–11) is about specialisation. After introducing the concept and the way specialised courts have been used in Indonesia (chapter 8), I examine the ACCs (chapters 9–10) and the Constitutional Court (chapter 11) as case studies. I consider whether the ACCs have been successful and question various assumptions made in the criteria against which their performance is often assessed—including that the main reason for the ACCs’ high conviction rate is the use of ad hoc judges. I also examine how the Supreme Court has supervised the decision-making of the ACCs on appeal, and argue that the Supreme Court’s recent decisions in corruption cases have been more questionable than the lower ACCs’ decisions. Nonetheless, as I show in chapter 9, the Supreme Court has developed sound sentencing guidelines for some corruption cases, which appear to have been consistently applied, at least on appeal. As for the Constitutional Court, I show that specialisation was critical to the establishment of an effective constitutional review system in Indonesia—but that it may have facilitated judicial overreach and has not always resulted in transparent decision-making. Unfortunately, at the time of writing the credibility of the Court was questionable, primarily because in 2022 the legislature was able, with presidential support, to replace a judge for issuing decisions it did not like.


This book is thematic. It seeks to cover practices and problems of various Indonesian courts, but does not purport to cover all types of court (except for chapter 4 on judicial corruption, which covers all known corruption trials of Indonesian judges since 2010). Part 2 on effectiveness covers compliance with most types of cases—civil, criminal and constitutional—but it does not cover administrative, religious or military cases. Chapter 2 on measuring performance primarily considers how the Supreme Court measures its own performance, while chapter 5 on misconduct covers all courts under the Supreme Court’s supervision, including the Supreme Court itself (but not the Constitutional Court). Likewise, the cases discussed in chapter 3 on miscarriages of justice are all criminal cases heard by general courts and appealed to the Supreme Court. And, although Indonesia has several specialised courts, I have focused on the two most prominent: the Constitutional Court and the ACCs (in part 3).


Overview of the Indonesian judicial system


Some chapters of this book assume knowledge about the Indonesian judicial system. Here, I provide some background to that system, for readers unfamiliar with it.13 The Indonesian Constitution establishes two apex courts: the Constitutional Court and the Supreme Court.14 The Constitutional Court and its jurisdiction are discussed extensively in chapter 11, so I leave that to one side here. The Supreme Court oversees four judicial branches, each with a distinct jurisdiction. These are the military courts (pengadilan militer), religious courts (pengadilan agama), administrative courts (pengadilan tata usaha negara) and general courts (pengadilan umum). Most civil litigation and criminal prosecutions are heard at first instance in the general courts, which operate at the district (kabupaten) and city (kota) level. Within select general courts, there are specialised courts, including the ACC, commercial court, human rights court, industrial relations court and taxation court.15 Although judges can sit alone in some circumstances, they generally sit in panels of three or sometimes five, led by a chairperson. Each court has a chief justice (ketua) and at least one deputy chief justice (wakil ketua).


From most of these courts,16 there are two levels of appeal. The first is to a high court (pengadilan tinggi) within their branch, in provincial capital cities. The second is an appeal, called cassation (kasasi), to the Supreme Court. The final avenue of court-based review is the peninjauan kembali (PK). This formally is akin to a reopening of the case; but litigants and the Supreme Court commonly treat it as a final avenue of appeal, given that one PK ground is clear judicial error.17


The Supreme Court has six judicial chambers: general criminal law, special crimes, administrative law, civil law, military law and religious law. Each chamber is each led by a deputy chief justice. Both cassation and PKs are usually decided by a panel of three or five Supreme Court judges, with many judges serving on both cassation and PK panels, although not in the same matter.


There are two main differences between cassations and PKs. The first is the grounds upon which they can be lodged. For example, the Supreme Court can hear cassation appeals from the lower courts on grounds that the lower court lacked jurisdiction or that the law was incorrectly applied;18 PK grounds include determinative new evidence, contrary decisions in a similar case involving the same parties, and (as mentioned) clear judicial error.19


The second main difference is that cassations should relate only to questions of law, whereas PKs can relate to facts, to law or to both. To use the Latin terms commonly used in Indonesia, PK panels (and first instance courts) can act as both the judex factie (trier of fact) and judex juris (trier of law), while cassation panels (and high courts) should act only as the trier of law. However, cassation panels are notorious for ignoring the distinction, sometimes recasting factual matters as issues of law. Both cassation and PK decisions are made ‘on the papers’—that is, based on the parties’ written submissions, rather than by way of oral hearing. If the Supreme Court wishes to hear additional evidence in a particular case, it usually delegates this function to the first instance court that initially heard the case.


Formally, Indonesia follows the civil law tradition, which it inherited from the Dutch upon its independence (declared on 17 August 1945). Thus, Indonesia has no system of precedent. Whether it has a de facto system—by which judges follow previous decisions unless they have a reason not to—is a matter of debate. Some argue that judges are free to decide cases with no regard for prior decisions, even those of the Supreme Court.20 Others—perhaps the majority—take a contrary view. For example, former Supreme Court Chief Justice Bagir Manan has suggested that, in Indonesia, jurisprudence (decisions of the Supreme Court, or yurisprudensi) has ‘slowly developed so that it is an inseparable part of the Indonesian judicial system or even the system of legal rules in general’.21 Even in the absence of a formal system of precedent, lower courts generally follow Supreme Court decisions out of respect for the Supreme Court, and because they fear that their decisions will be overturned if they do not.22


Quite apart from these reasons, Indonesian judges are also said to accept the desirability of consistency between decisions involving similar issues and, to this end, are said to prefer following previous decisions. However, as we shall see—particularly in discussions about the quality of the Supreme Court’s decisions in chapters 3 and 10—it can be difficult to distil sufficient reasoning from Supreme Court judgments to enable them to be followed.





PART 1




JUDICIAL QUALITY AND PERFORMANCE






CHAPTER 2



Measuring judicial performance


IN FEBRUARY EACH YEAR, THE SUPREME Court launches its annual report for the preceding year. Publicly available on the Supreme Court website, these reports are usually a few hundred pages long. They include information about judicial operations, personnel, finances, activities and reforms of the Supreme Court and the courts it oversees. Each report is formally launched by the Supreme Court Chief Justice at a ceremony usually attended by the President;1 by other dignitaries like the vice-president, ministers and foreign diplomats; and by all Supreme Court judges, and chief justices of district and provincial appeal courts. The Chief Justice makes a speech outlining key achievements from the annual report being launched. The event is widely covered in the Indonesian media.


The speeches tend to emphasise the successes of the Court and the lower courts for which it is responsible. They use efficiency metrics such as case disposition rates, case resolution times, productivity, the reduction of case backlogs2—and even the funds the courts bring to state coffers through fines and other payments imposed in their decisions.3 For example, the Supreme Court news website report on Chief Justice Hatta Ali’s launch speech in 2017 began as follows:




All case handling performance indicators relating to the Supreme Court in 2016 are positive and exceed targets, beginning from the ratio of decided cases, the decision productivity to caseload ratio, the number of undecided cases, and the number of cases written up and sent back to the initiating court, which exceed the stipulated targets and even ‘break’ the best case handling records achieved in previous years.4





The Chief Justice made a similar claim in 2019, announcing a 98.93 per cent productivity rate, which helped reduce the Court’s backlog to its lowest-ever level.5


It is for achieving and improving these metrics, including through introducing e-court and e-litigation processes,6 that the Court tends to receive the most praise. An example is President Widodo’s speech at the report launch in 2021. Widodo congratulated the Court for receiving and deciding more cases in 2020 than in any other year in its history.7 He thanked the Court for carrying out ‘massive reforms of our justice system to deliver justice more quickly and transparently to the people … We greatly appreciate the efforts of the Supreme Court to bring about simple, quick and low-cost justice.’8


Similarly, at the launch of the 2019 report in February 2020, Widodo said:




On behalf of the government and the people of Indonesia, I convey thanks and the deepest appreciation to the Supreme Court under the leadership of Hatta Ali, which has engaged in the most extensive court reform … The result is already felt from the caseload of 20 275, only 217 of which have not yet been decided. This is the lowest number in the history of the Supreme Court.9





It would be untrue to say that the Supreme Court’s annual reports, or the associated public events accompanying their release, deliberately hide indicators of judicial dysfunction. Some of the topics covered reveal deep-seated problems. For example, they disclose the number of judges and court staff sanctioned for misconduct—indeed, they are the only reliable sources of information about this. They also mention efforts to create ‘integrity zones’ within the courts and to implement whistleblowing reforms.10 In launching the 2016 annual report, former Chief Justice Hatta Ali said that, since becoming chief justice in 2012, the lack of integrity of court personnel was one of the three main impediments he had faced.11


This emphasis—in the reports, speeches and media coverage—on performance metrics allows the Court to claim ‘success’. But it distracts attention from fundamental underlying dysfunction that those figures may obscure and from gaps in the data that might otherwise help to provide a more complete picture of judicial performance. These include the extent to which judicial decisions are complied with or enforced, and the prevalence of corruption. Of course, the Court has little incentive to disclose such information—problematic judicial enforcement, for example, tends to signify a lack of legal or moral authority. In fact, it is arguable that, because achieving these metrics draws such praise, the Court has much to gain from continuing to focus on those metrics. It bears noting that the reports and speeches rarely mention decision quality, much less any efforts to improve it.


This chapter aims to demonstrate that the performance of Indonesian courts and the quality of judges who work in them is not meaningfully assessed. I begin by setting out efficiency metrics upon which the Supreme Court claims successful performance, before critiquing their use. All data presented in this chapter has been obtained from the Supreme Court’s annual reports, unless otherwise indicated.


As a preliminary observation, the Court’s focus on these efficiency metrics is understandable, even justifiable, for several reasons. First, as discussed in chapter 1, for much of Soeharto’s New Order, one of the main criticisms of the courts—particularly the Supreme Court—was its slow case-handling and massive backlog. Because Indonesia has dramatically improved on these measures, and now performs well on them, the Supreme Court can point to tangible progress. Second, these same performance standards are widely recognised and used internationally. The Court says that it has derived them from the reputable 2008 International Framework for Court Excellence (IFCE).12 However, as this chapter explains, efficiency metrics tell us very little about the actual performance of Indonesian courts. Indeed, the preoccupation with attaining high disposition rates, particularly while the courts are suffering a shortage of judges, may help to explain low quality or problematic decisions, some of which are discussed later in this book.


This chapter then examines another pillar of the Supreme Court’s attempts to measure court performance: accreditation, apparently also strongly influenced by IFCE standards. However, the emphasis on achieving accreditation is not matched by use of competent or objective assessors, nor by continuing efforts to ensure that standards are maintained. I also consider Supreme Court and government regulations that seek to impose various service standards upon court officials and judges. These regulations purport to dictate a wide range of issues, from how judges should handle litigants, to the need for judges to seek permission to spend time away from the office. However, as I demonstrate, these standards are largely meaningless: unless the Judicial Ethics Code independently captures them, few, if any, consequences follow from ignoring them. In particular, they are rarely, if ever, considered when judges are promoted or transferred, although, as this chapter argues, these are opportune junctures for such consideration (and are treated as such in other countries).


Efficiency metrics


In 2016, the Supreme Court Chief Justice established the Main Performance Indicators (Indikator Kinerja Utama) for Indonesian courts by issuing Regulation 192/KMA/SK/XI/2016 (the ‘2016 Performance Regulation’).13 The Appendix to the Regulation sets out how the indicators are to be measured. These include by disposal rates and times, clearance rates, case backlogs and proportion of cases appealed (as indicators of certain, transparent and accountable judicial processes); timely completion of decision-writing and sending to originating court, and proportion of cases diverted through alternative dispute resolution (as indicators of effective case management); and proportion of cases enforced (as indicators of adherence to court decisions).


From 2016, the Supreme Court began including some of these measures in its annual reports and set itself four targets:14 case-deciding productivity (number of cases decided compared with the number of cases pending over a given period) of 70 per cent; clearance rate (number of cases received and disposed of in a given period) of 100 per cent; reducing the Court’s case backlog; and on-time case processing.15 The Court has consistently met these targets, as the following data indicates.



Productivity rate



As figure 1 demonstrates, since 2014, the Supreme Court has met and exceeded its productivity target of 70 per cent. In 2018, 2019 and especially 2020, it reached almost 100 per cent: it decided 95.11 per cent of cases pending in 2018, 98.92 per cent in 2019, and 99.1 per cent in 2020.


Figure 1: Supreme Court productivity rates
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Clearance rate


As figure 2 shows, the Court has also reached and exceeded its 100 per cent clearance rate in most years, having sent back more decided cases to first instance originating courts than it has received (presumably because some of the cases remained pending from previous years). Its highest clearance rate—125 per cent—was achieved in 2016, when it first released its main performance indicators.


Figure 2: Supreme Court clearance rates
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Case backlog



In 2020, the Supreme Court’s clearance rates dipped below 100 per cent for the first time since 2012. Indeed, the 2020 rate (88.77 per cent) was the lowest since 2008 (82.47 per cent). Nevertheless, the Court has maintained a steady reduction in its case backlog, as figure 3 demonstrates. In 2004, the Court’s backlog was well over 20 000 cases. But, despite an anomalous surge in 2012, it has since fallen consistently, such that in 2020 only 199 cases were awaiting the Court’s attention.


Figure 3: Supreme Court case backlog
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On-time case processing


Another metric upon which the Court annually reports is on-time case processing. Unless a longer period is provided by law, cases must be resolved within five months (for first instance decisions), three months (for appeal decisions)16 and 250 days (for Supreme Court cassations and PKs).17


The Supreme Court categorises the time taken to ‘resolve cases’ (menyelesaikan perkara) as falling within 3, 6, 12, 24 and more than 24 months. As table 1 demonstrates, the Supreme Court aims to resolve cases within three months. In the last few years in particular, the Court has achieved this in more than 96 per cent of cases.


Table 1: Time to resolve case (Supreme Court)
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The Supreme Court separately measures the time to ‘write up the decision’ (minutasi perkara)—that is, to produce the written decision document. This time runs from the date the case is ‘resolved’—that is, from the time the judges arrive at a decision (usually after a deliberation meeting) until the decision is written up and sent to the Court in which the case originated. As table 2 indicates, the Court takes much longer to do so than to resolve cases.


Table 2: Time to write up decision (Supreme Court)
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So far as I have been able to ascertain, the Court has not explained why it breaks up the time to decide cases into these two components. The reason may be that the writing-up stage, usually performed by registrars rather than judges themselves, is known to be particularly time consuming and chaotic,18 and susceptible to corruption.19 Nonetheless, the timeliness of court decision-making should be the sum of the two components. Breaking the process into two makes it impossible to determine the proportion of cases that meet the Court’s 250-day deadline. We can only surmise that, because the vast majority of cases are resolved within three months, the cases that are written up within six months probably meet that deadline.


Acceptability rate


As mentioned, one 2016 Performance Regulation indicator is the proportion of cases appealed. The Court has measured this since at least 2017, describing it as ‘decision acceptability’ (akseptibilitas putusan)—that is, the percentage of cases not appealed from each level (see table 3).20


Table 3: Acceptability rate
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Unlike for the other metrics mentioned above, the Court does not, to my knowledge, set targets for decision acceptability. The average appeal rate against district court decisions and against Supreme Court cassation decisions sat at just under and just over 10 per cent respectively between 2017 and 2020. This does not appear to be unreasonably high by reference to other countries.21 However, the average appeal rate against high courts appears to tell another story. On average, appeals against their decisions occur far more regularly—in around 60 per cent of cases.


Summary


On almost all of the metrics outlined above, Indonesian courts, particularly the Supreme Court, have performed remarkably well in recent years. Productivity and clearance rates are very close to 100 per cent, the Court’s case backlog is negligible, and (despite the confusing data presentation) it seems that most cases are decided and sent back to originating courts within the Supreme Court’s limit of 250 days. Furthermore, although more than half of high court decisions are appealed, parties tend to be satisfied with the decisions of other courts and with Supreme Court processes, such that appeals from those courts are relatively rare. On paper, then, the quality of most Indonesian courts appears to be excellent.


However, as discussed throughout this book, nothing could be further from the truth when it comes to decision quality. As I shall now consider, these metrics and the heavy reliance placed upon them in the Indonesian context are designed to measure court performance rather than judicial quality. These are two distinct, albeit related, enquiries.


Performance metrics


In the academic literature on judicial performance, clearance rates are popular indicators of efficiency.22 In that literature, low disposition rates are often linked to judicial inefficiency (particularly in countries with consistently high caseloads and backlogs),23 to increased costs and to public disaffection with judicial systems.24 Some writers treat the proportion of appealed cases as an indicator of judicial performance, apparently presuming that the number of appeals is inversely proportional to decision quality.25 According to this logic, a judge whose decisions are commonly appealed produces lower-quality decisions than a judge whose decisions provoke fewer appeals. Some scholars also suggest that high appeal rates even suggest complacency—if, for example, lower courts rely on appeal courts to correct their mistakes.26 In contrast, a lower appeal rate may indicate satisfaction with the original decision, at least in part because that decision was of high quality.


In judicial or court performance assessment schemes, ‘surface value’ quantitative measures of this type are generally preferred over more qualitative measures.27 This is so even though there is broad scholarly and judicial consensus that at least some basic prerequisites for adequate judicial functioning require qualitative analysis. For example, Voigt and Staats, Bowler & Hiskey identify the only qualitatively-measurable prerequisites of independence, effectiveness (parties follow court rulings) and accountability (judges must follow the rule of law). They put these alongside the quantitatively-measurable prerequisites of efficiency (no undue delay) and accessibility (no unreasonable access impediments, including geographic and socioeconomic).28 Likewise, assessing compliance with standards of judicial conduct and behaviour requires qualitative assessment. Take, for example, the 2002 Bangalore Principles on Judicial Conduct,29 which have been adopted in many of the world’s judicial ethics codes.30 These principles are: judicial independence, both individual and institutional; impartiality, as reflected in the conduct of legal processes and decisions reached; integrity; propriety, real and perceived; equality of treatment to all; and competence and diligence.


However, assessing whether judges meet these standards and principles is controversial and difficult—a ‘nearly insurmountable challenge’, as Hammergren puts it.31 Reasonable minds may differ, for example, about what constitutes ‘adequate’ performance and whether it is achieved. As a result, many scholars query the degree of subjectivity involved in assessing that performance. Also constraining assessment are legitimate theoretical concerns, such as judicial independence. Some argue that assessment could influence the decisions judges reach, thereby threatening that independence. I return to this issue later in the book. Some argue, too, that assessing judicial performance at all implies judicial fallibility, thereby reducing public trust in the judiciary.32


Questioning the metrics: disposition rates


It is true enough that an efficient and diligent judge may well yield fast disposition times and high clearance rates, and that a slow-working or incapable judge may take an unreasonably long time to hear and decide cases. However, using ‘efficiency’ to evaluate judicial quality is controversial for at least four reasons. First, there may be legitimate reasons for low clearance rates and high disposal times. A court might simply not have enough judges to resolve the number of cases it receives. Judges might also legitimately need time to hear complex cases and write long judgments that deal with all relevant arguments,33 even as new cases compete for their attention. Courts might attract many cases because of a reputation for quality, in which case a high load might reflect high levels of perceived judicial performance.34


Second, rates and times are likely to be affected, or even determined, by the efficiency of administrative personnel and processes, rather than judicial performance or quality per se.35 In other words, rates and times probably say more about overall court performance than judicial quality. Scholars generally agree that effective case management (including registration and allocation, date-setting and the like), high-quality legal research support for judges (perhaps including help to draft decisions), and availability and effective use of information and other technology (such as for case management and jurisprudence databases), usually improve clearance rates and disposal times.36 This view seems to be accepted by the Indonesian Supreme Court: while often praising its hardworking judges, the Court also regularly attributes its backlog reduction to administrative improvements, such as using a chamber system and information technology.37


Third, disposition rates might be affected by the legal framework—both substantive and procedural—in which courts operate. So, for example, where substantive laws are unclear, inconsistent or complex, cases may take longer to resolve,38 reducing potential efficiency. Similar observations can be made about procedural laws. Strong procedural laws support several prerequisites to adequate judicial functioning, particularly those directed towards ensuring transparency and fairness of judicial processes. But unnecessary or overly complex procedures can have the opposite effect, adding to costs and delays.39 They can also provide fertile conditions for corruption and injustice, discussed later in this book.


Indonesia is notorious for its overly formalistic and outdated procedural codes, some of which are discussed in chapter 6. It also has a complex and unclear jungle of substantive law. Examples are the recently enacted and controversial Omnibus Law—a single statute that purports to amend 77 national laws40—and the explosion of bylaws produced by local governments.41 Yet the courts have, in more recent years and in the face of this added complexity, improved disposition rates.


Fourth, some scholars warn that assessment by reference to disposition times and clearance rates can push judges to allocate less time to each case,42 potentially reducing overall decision quality. As Posner puts it, ‘If judges are led to think that the world is judging them exclusively on the speed with which they dispatch their business, they will speed up, all right, but the result may be a considerable deterioration in the quality of their decisions.’43


At the very least, overemphasising case disposition and workload targets can create perverse incentives. The targets become ‘more important than the quality of decision-making and professional integrity’, particularly when they affect career progression.44


Of course, proving a correlation between time constraints and decision quality is difficult. Some scholars suggest that time constraints push judges to base decisions on intuition. Judges become less likely to use ‘facts, evidence and highly constrained legal criteria, while putting aside personal biases, attitudes, emotions and other individuating factors’.45 Guthrie, Rachlinski and Wistrich argue that judges who wish to avoid basing their decisions on intuition or ‘individuating factors’ must first consciously recognise them.46 This inevitably requires more time for decision-making, not less.47


Notably, Indonesian courts appear to have improved their performance metrics at the same time as suffering from a severe shortage of judges. For example, in 2018, Supreme Court spokesperson Suhadi announced that Indonesia needed 11 000 judges but had only 7000.48 The Indonesian Judges Association has suggested that this is an underestimation, proposing that close to 12 500 judges were needed to meet caseloads.49 Whatever the real need, the main reason for the shortage is said to be declining recruitment rates,50 combined with the creation of new provinces, cities and counties (part of the pemekaran process that took place in the years after Soeharto’s fall). This required 86 new district courts to be established and several more judges to work in each of them.51


In this context, some critics suggest that decision quality may have been compromised to meet productivity targets.52 This is not particularly surprising. Although the workload per judge differs from year to year, judges in many district courts handle around 300 cases annually. For example, based on the Supreme Court’s annual reports, in 2018 the average number of cases per judge was 324, in 2019 it was 345, and in 2020 it was 262.


In the Supreme Court in recent years, the number of cases per judge has been higher—on average, 422 cases, as table 4 demonstrates.


Table 4: Supreme Court cases per year per judge
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It is difficult to see how Supreme Court judges can allocate much time to decision-writing for each of their cases. Many of them are said to aim to resolve between one and three cases per day,53 while also fulfilling other responsibilities. Lower court judges spend much of their time presiding in court, shortening the time available to make and write decisions. Given these conditions and expectations, it is difficult to see how even the most competent judge, with the best administrative support, could produce quality decisions.


Questioning the metrics: appeal rates


Appeal rates are also far from perfect indicators of judicial quality and performance.54 Parties might choose to appeal for any number of reasons that are unrelated to the quality of the decision. For example, they may appeal for tactical reasons, because they simply object to the outcome irrespective of the reasoning employed to reach it. They may appeal because of genuine complexity or uncertainty about the law or its application to the facts.55 Equally, parties might choose not to appeal in the face of a clear legal error, if they have lost confidence in the process or if their funds are exhausted. Thus, a low appeal rate might bear no relation to the quality of the first instance decision.


Appeal rates will also be affected by the grounds for appeal available in the relevant system. Where the grounds are stricter, there may be fewer appeals, but this will not indicate higher levels of judicial performance. More appeals might be expected in countries where grounds for appeal are relatively easy to satisfy, such as in Indonesia.56


In Indonesia, few conclusions can be drawn solely on the data provided in the Supreme Court annual reports. But there is one possible exception. This is that rates of appeal from high courts are significantly higher—by almost six times—than those against first instance or cassation decisions. I am not aware of any study that has sought to explain this. It is tempting to conclude that it demonstrates that the judicial performance of high courts falls well below those of other courts (which indeed corresponds with many anecdotal appraisals of the high courts that I have heard over the years). High courts work within the same substantive and procedural frameworks as the other courts, and the grounds for appeal from the high courts to the Supreme Court on cassation are stricter than those applicable to appeals from the lower courts to the high courts. Nevertheless, such conclusions must be drawn with caution, given the lack of evidence to explain the higher appeal rates. Even assuming that disposition or appeal rates are useful in measuring judicial quality, determining an individual judge’s rates is difficult in systems where judges tend to work in panels—particularly where dissents are relatively rare, such as in Indonesia.


Of course, while appeal rates may indicate very little about judicial decision-making quality, if they lead to increased costs, delays and uncertainty they may negatively affect overall court performance. But any consequences arising from appeal or reversal rates, without consideration of context, should not necessarily be attributed to judges whose decisions are appealed.


Gaps in the data


Enforcement


As pointed out, adherence to judicial decisions is mentioned as an indicator in the 2016 Performance Regulation. Nevertheless, the Supreme Court does not, in fact, attempt to measure this. Yet enforcement is clearly an important component of judicial effectiveness: a court can hardly be performing its main function of dispute resolution if its decisions are routinely ignored. A judiciary is only as effective as the extent to which its rulings can be enforced and sanctions imposed for non-compliance.57 Many indicia of performance or quality are meaningless without enforceability. For example, independence, efficiency, accessibility and accountability are of limited utility if decisions—even those of the highest quality—can simply be ignored. In particular, government defiance of apex court rulings is likely to reduce public trust in the judiciary.58


While enforcement is always difficult to measure, it is particularly so in Indonesia for reasons I discuss in chapters 6 and 7. I do not seek there to measure compliance accurately. Instead, I explain how enforcement of judicial decisions—in civil, criminal and even constitutional cases—is highly fraught, raising serious questions about the utility of Indonesian judicial processes. This is because, in civil cases, procedures make enforcement unduly onerous and almost impossible where an appeal is lodged; in criminal cases, prosecutors and prison officials cannot always be trusted to ensure that prison sentences are not corruptly avoided; and in constitutional cases, there is both state reluctance to comply with Constitutional Court decisions and genuine confusion about what constitutes compliance with them.


Corruption


As mentioned, transparency and accountability are listed as main performance indicators in the 2016 Performance Regulation. However, the Supreme Court does not seek to measure the extent to which judicial impropriety impedes judicial performance. The Court is not alone in this: very few international studies or courts appear to focus on the effect of impropriety, such as corruption, on judicial quality or performance. Perhaps this is to be expected, given that many of these studies focus on well-established legal systems where claims of judicial corruption are rare, and the primary concerns of scholars is to improve court efficiency.


The United Nations has produced a judicial integrity checklist. It draws on aspects of the Bangalore Principles, the United Nations Convention Against Corruption (Article 11 of which requires state parties to take measures to strengthen integrity and prevent corruption by the judiciary) and the IFCE.59 However, this checklist does not appear to be designed to help assess judicial quality or performance.


Of course, various international institutions proffer views about the extent of corruption in Indonesia, including in its courts, and help identify corruption entry points and systemic weaknesses. These include Transparency International, which has long published its country corruption ranking: the Corruption Perception Index. Indonesia tends to fare badly in its assessments, including its specific ratings of the Indonesian courts.


Nevertheless, as discussed in chapter 5, the Supreme Court does punish judges for corruption. It does not always publicly identify those judges or issue stringent penalties, but it does include some basic statistics in its annual reports. (Problematically, however, as argued in that chapter, the Court appears to divert serious cases from the ordinary criminal process when it sanctions judges for crimes.) And, as discussed in chapter 4, many Indonesian judges have been convicted of corruption since around 2010. Many commentators see this (quite rightly) as indicating judicial dysfunction. But less clear is what these sanctions and convictions say about overall levels of judicial corruption and the effect they have on overall judicial quality and performance.


Accreditation


In recent years, the Supreme Court has overseen some court performance assessments as part of accreditation programs. Efforts to accredit the lower general courts have been led by the Court’s Directorate General for General Courts, which has produced Court Quality Guarantee Accreditation Standards (Standar Akreditasi Penjaminan Mutu Pengadilan). These standards are contained in ‘quality manuals’ (manual mutu), which contain checklists and documents that first instance general courts must complete and send to their high courts for verification.60 The manuals incorporate various standards, including those imposed by the Supreme Court, ISO and the seven focus areas of the IFCE.61 Drawing on these standards, the Supreme Court has, for accreditation purposes, emphasised attaining independence and integrity; effective and efficient case management and administration; maintaining the quality of judges (through fit-and-proper tests for court leadership, training, transparency and the like); and using the case management system (SIPP) and other technologies to reduce corruption.62 Accreditation assessors are to base their recommendations on courts’ leadership, strategic planning, customer focus, document systems, resource management, processes and performance results.63 Courts receiving an ‘A’ accreditation are then encouraged to register as a member of the International Consortium for Court Excellence.64 By 2021, the Supreme Court had reported that 30 high courts and 173 district courts had been accredited ‘A’, 36 district courts had been accredited ‘B’, and one court had received a ‘C’. Only ten had not been accredited.65 Several Indonesian courts have now also successfully registered as Consortium members.66


Accreditation reports for each court are not published,67 making it impossible to assess whether the rating given to a particular court is appropriate. Nevertheless, while efforts to improve judicial effectiveness and efficiency should not be discouraged, the accreditation process certainly appears to be problematic. Accreditation has proceeded very quickly,68 with almost all district courts having already obtained it. This gives the impression that, at best, it is an easily met formality with little substance or, at worst, a waste of judicial time that could have been better spent on decision-making. Problems include lack of integration between the various accreditation and performance measures, the length and repetitiveness of questionnaires, and the use of outside assessors of doubtful quality.69


Even some of the self-assessment reports for Consortium membership also appear to lack rigour. For example, one publicly available report, submitted by Klaten District Court (Central Java), appears to be little more than a self-assessed box-ticking exercise, containing bland self-congratulatory statements of compliance.


Whether accreditation in fact reflects quality or performance has also been questioned. The Supreme Court itself admits that the KPK has caught judges from accredited courts taking bribes. And, even if courts are pushed to improve performance to achieve accreditation, do they maintain those standards? The Supreme Court itself acknowledges that spot checks conducted after accreditation have revealed that some courts have not maintained accreditation standards.70


The Supreme Court has subsequently issued additional guidelines, apparently due to fears that some courts might lose their accreditation.71 These include housekeeping directives that seem quite paternalistic, including putting away equipment after using it, keeping workplaces clean, smiling (which the manual defines as ‘the movement of lips, an expressive silent laugh, [indicating] a feeling of happiness, joy and liking’), being friendly and approachable, and, perhaps most cryptically, ‘doing what must be done, and not doing what is not permitted to be done’.72 While court facilities should be maintained and court personnel should be respectful of litigants, it is difficult to see how any of these newer guidelines will help maintain or improve court or judicial performance.


Although perhaps not strictly classifiable as accreditation, the Supreme Court has also participated in a broader government program under which state institutions, including courts, can be designated ‘integrity zones’ (zona integritas). This designation is achieved primarily by initiating measures designed to prevent corruption and increase public service quality, including through accountability measures and monitoring.73 The Supreme Court appears to consider designation as a key performance indicator. In its annual reports, it identifies the courts that have achieved designation in any given year, as well as key champions of the process among court leaders.74 However, because it is largely self-assessed this program lacks credibility.75 The Supreme Court also encouraged courts to adopt an Anti-Bribery Management system (ISO 37001) as a pilot project in 2019,76 and reported the Central Jakarta, Makassar, Yogyakarta, Denpasar and Padang, Pangkalpinang and Ternate district courts as achieving it.77


Other standards


The Supreme Court has issued a patchwork of regulations on court service standards. They require that court personnel act with justice, friendliness, firmness, professionalism, accountability and integrity, and without discrimination or conflicts of interest.78 These requirements operate alongside broader bureaucratic requirements that apply to most other government institutions.79 Judges are also required to: follow procedures and valid orders from their superiors; maintain confidentiality as required; protect community interests; not produce overly long decisions; and not misuse court facilities.80 Regulations also set start and finish times for court hearings, how court hearings should be scheduled and announced, and how courts should provide case information.81 The Supreme Court has also stipulated court ‘office hours’ and the need to obtain approval to leave the office during those hours, even for work duties.82 To ensure and record their attendance, judges must check in and out using a fingerprint scanner.83


Monitoring for compliance with these and other standards is primarily the responsibility of the Supreme Court’s Supervisory Body (Badan Pengawasan, commonly called ‘Bawas’), whose role is discussed in more detail in chapter 5. However, the Supreme Court has delegated to high courts some of its responsibilities to supervise district courts in their provinces.84 To this end, high courts must routinely monitor the district courts in their jurisdictions for compliance with the relevant standards.85


The consequences, if any, of violating the standards are not clear. The standards seem to provide the bases for complaints about provision of judicial services that court users and others can make through the so-called SISWAS system.86 However, it seems that action will not be taken unless the complained-about behaviour also violates the Judicial Ethics Code, thereby enlivening the misconduct processes described in chapter 5.


Nor does violation appear to affect promotions. The primary regulation on judicial promotions and transfers does not set out performance standards,87 or provide that failure to comply could impede promotion. The Judicial Commission has repeatedly complained that, when promoting judges, the Supreme Court ignores performance and integrity.88 Only judges who are formally sanctioned for misconduct will possibly face promotion delays and possible restrictions on taking judicial leadership positions.89 Without sanctions for non-compliance, standards are largely meaningless.





CHAPTER 3



Miscarriages of justice


INDONESIAN LEGAL HISTORY is littered with miscarriages of justice. This chapter focuses on one category: unsafe verdicts in criminal cases. By ‘unsafe’, I mean decisions that, on any objective view, are legally indefensible under Indonesian law. I use as examples three high-profile case studies from the mid-late 2010s: the Neil Bantleman, Jessica Wongso and Basuki Tjahaja Purnama (‘Ahok’) cases.1 Bantleman was accused of sexually assaulting children at the school where he worked; Wongso was found guilty of murdering her friend by putting cyanide in her coffee; and in a highly politicised trial, Purnama, a Jakarta mayor, was found guilty of blasphemy.


As I will argue, these case studies clearly demonstrate low standards of decision-making in Indonesian courts—including the Supreme Court—at least in criminal cases. Although the Indonesian courts may meet the various efficiency-based performance indicators discussed in chapter 2, I argue (extrapolating from these case studies) that Indonesia’s overall judicial quality remains poor and requires urgent attention, as I suggest in chapter 12. These conclusions are confirmed elsewhere in the book, including in chapter 10’s discussion of Supreme Court sentence reductions in corruption cases.


These three case studies were, at time of writing, probably the most prominent criminal trials held in Indonesia since Reformasi. Here, I examine indications of dysfunction emerging from them. These include disregarding foundational rules of Indonesian evidence law; relying on evidence with no probative value, including highly questionable expert evidence; and ignoring apparently meritorious defence evidence and arguments. All these suggest that the presiding judges were unable or unwilling to act judicially.


The conclusions I draw from these cases about Indonesian judicial quality require some qualification. It is, of course, impossible to assess the decision-making quality of the entire Indonesian judiciary—comprising more than 8000 judges, who produce around six million decisions per year in a range of criminal and non-criminal matters—on just three criminal case studies. My claim here is not that these decisions represent that overall quality. Rather, my claim is that these decisions likely represent the pinnacle of Indonesian judicial decision quality, or close to that quality. I base this on two grounds.


First, all three cases were covered extensively in the domestic and international media, including opinion pieces produced by leading legal commentators. In the Wongso case, proceedings were live broadcast. Because these cases drew significant public attention, one expects that judges, anticipating added scrutiny of their decisions, would have been pushed to provide more defensible reasoning than in cases attracting less attention.


Second, all cases were appealed up to the Supreme Court where they were decided by a panel chaired by one of Indonesia’s most respected judges: the late Artidjo Alkostar. He was often portrayed as a ‘model’ judicial figure and, accordingly, his decisions can be assumed to be as good as, or better than, those of other judges.


By way of background, Indonesian courts have perpetrated many other miscarriages of justice in criminal cases over the years. Many have been widely reported and have become notorious. But most of these other cases have been problematic for reasons different from those identified in this chapter’s case studies. In some other cases, for example, the main problem was the imposition of disproportionately harsh penalties for acts that, strictly speaking, were crimes, but which are hardly culpable. There are too many such cases to describe here, but they include the conviction of a 15-year-old student for taking a pair of flip flops,2 45 days imprisonment for a grandmother who stole three cacao beans from a plantation,3 and incarceration for prostitution without evidence.4 More recent controversial examples have been unfair criminal defamation trials under Indonesia’s draconian Electronic Information and Transactions Law.5 For example, citizens have been imprisoned for making online complaints about medical services or about sexual harassment in their workplace, and truth has not been accepted as a defence.6 Even when defendants have ultimately prevailed, many have spent weeks in detention awaiting trial or in prison pending appeals.7 Even more serious are cases where the death penalty has been imposed on minors or carried out on people with serious mental disabilities.8
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