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CHAPTER 1


Military Punishment


Discussing the history of the Australian Army’s detention system from the outbreak of World War I to the period immediately following the cessation of hostilities in World War II without discussing the historical nature of military punishment and detention would probably leave the reader confused and even unenlightened. This first chapter, therefore, will look very generally at the nature and history of military punishment so as to provide some background on the subject. As Australia’s military heritage is firmly rooted in that of Britain, as far as possible discussion will concentrate on the British experience, although the system adopted by other armies will also be described. In terms of scope, this chapter will cover the period until the outbreak of World War II.


Military punishment has existed as long as there have been organised armies. The Roman Army, celebrated by many as the model of ancient armies, had a well-regulated system of rewards and punishments. When the Roman soldier enrolled in service to the state, he swore a military oath known as the sacramentum. This oath was originally to the Senate and Roman people but later was made to his general and the Emperor. The sacramentum stated that the soldier would fulfill his conditions of service on pain of punishment inclusive of death. Discipline in the Roman Army was extremely rigorous by modern standards; corporal punishment was regularly applied and the general of an army had the power to summarily execute any soldier under his command.


Polybius, in his Histories, divides the punishments inflicted by a commander on one or more troops into punishments for military crimes, and punishments for ‘unmanly acts’, although there appears to be little difference in the harsh nature of the punishment between the two classes. Punishments for military crimes included:


• fustuarium or bastinado — a soldier convicted by court martial of desertion or dereliction of duty would be stoned or beaten to death with cudgels in front of the assembled troops by those of his fellow soldiers whose lives he had endangered. Soldiers under sentence of fustuarium who escaped were not pursued, but lived under sentence of banishment from Rome.1 Polybius writes that the fustuarium was ‘also inflicted on those who steal anything from the camp; on those who give false evidence; on young men who have abused their persons; and finally on anyone who has been punished thrice for the same fault’.


• for treason or theft a soldier could be sentenced to be placed in a sack of snakes and thrown into a nearby river or lake. Flogging in front of the century, cohort or legion could also be ordered prior to the carrying out of the ultimate sentence.


• pecunaria multa — fines or deductions from the pay allowance.


• ‘demanding sureties’, including the retaking of the sacramentum.
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Fustuarium – clubbing to death, a standard Roman Army punishment


Punishments for ‘unmanly acts’ included:


• decimatio — a form of extreme military discipline used by officers in the Roman Army to punish mutinous or cowardly soldiers in exceptional cases. A cohort selected for punishment by decimation was divided into groups of ten; each group cast lots, and the soldier on whom the lot fell was executed by his nine comrades, often by stoning or clubbing. The remaining soldiers were given rations of barley instead of wheat and forced to sleep outside the Roman encampment.2


• summary execution (individual).


• whipping with the flagrum (flagellum, flagella) or ‘short whip’ — a much more brutal punishment than simple flogging.


• castigatio — being hit by the centurion with his staff or animadversio fustium.


• reduction of rations or to be forced to eat barley instead of the usual grain ration.


• missio ignominiosa — a dishonorable discharge.


• gradus deiectio — a reduction in rank.


• loss of advantages gained from length of service.


• militiae mutatio — relegation to inferior service or duties.


• munerum indictio — additional duties.


The first recorded set of British military ‘regulations’ were those published by Richard I in 1189 prior to the departure of his crusading army for the Holy Land. These regulations were both draconian and to the point — a man convicted of murder at sea was to be bound to the corpse of his victim and thrown into the sea. If convicted of murder on land, he would be bound to the corpse of the victim and buried alive. If convicted of threatening with a weapon or for wounding another, he would lose a hand; if convicted of assault, ducking from the yardarm; if convicted of verbal abuse, a fine in silver; if convicted of theft, shaving, tarring and feathering of the head.3
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Richard I – credited with compiling the first set of British ‘military regulations’, which included a list of offences and punishments


Richard’s regulations were very much a reflection of the ‘Rules and Ordinances of War’ published by every medieval king at the beginning of an expedition or campaign. The rules were eventually developed into the Articles of War, which continued in the United Kingdom (UK) until 1689, when the refusal of a contingent of Scottish soldiers to fight in Holland for King William III led to the passage of the Mutiny Act. This act made desertion, mutiny, and sedition by officers and soldiers crimes which could be tried by court martial and punishable by death.4 Under the Declaration of Rights, the English constitution did not permit a standing army, and the army had to be reauthorised yearly by Parliament. As a consequence the Mutiny Act also had to be reauthorised yearly.5 However the Mutiny Act only applied to those forces actually serving in the UK itself and its contiguous islands; everywhere else the British soldier was subject to the Articles of War.


The punishment that is generally associated with the nineteenth century British soldier is, of course, flogging, and there is no doubt that the use of the cat-o-nine-tails was common, certainly during the earlier part of the century. Oddly enough, however, flogging, although commonly believed to have been connected with the British soldier since time immemorial, seems to have made its first appearance in the British Army no earlier than the middle of the eighteenth century. Alexander Bruce, in his book The Institutions of Military Law, Ancient and Modern, published in 1717, makes no mention of flogging as a punishment in use in the British Army.6 In fact the earliest mention of flogging in the British Army appears to date from an essay on discipline written in 1761 by a Lieutenant Colonel Dalrymple.7 However, as early as 1745 there are descriptions of the use of the cat-o-nine-tails on both soldiers and prisoners as an instrument of torture but not, apparently, by sentence of court martial.
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British Army flogging – the style of uniform places this incident between 1816 and 1844


This is not to say that other punishments in vogue prior to the introduction of the cat-o-nine-tails were not just as horrific and draconian. Punishments inflicted on British soldiers in the seventeenth century included the strapado, in which the wrists were tied behind the back and the victim hoisted off the ground by a rope tied around his wrists, the punishment often resulting in the dislocation of the shoulder joints; hanging by the thumbs; running the gauntlet (an ordeal that sometimes resulted in the death of the convicted); ‘riding the horse’, in which the convicted man was made to sit astride a narrow wooden beam, the punishment sometimes refined by making the convicted man carry weights on his shoulders or attached to his ankles; cutting off ears; ‘tying neck and heel’, in which the victim had a musket placed under his knees and arms and on the back of his neck with the two then being bound tightly together with straps or ropes; ‘picketing’, where the victim was suspended from a pole or wall by one wrist and made to stand with one foot on an upright stick; whipping by the hangman (this punishment was carried out with a horse whip, rather than the lash or cat-o-nine-tails and seems to have been combined with being dishonourably discharged, the convicted man being driven out of the camp by the whip of the hangman).8 Even earlier than this, the Earl of Essex, in command of a Parliamentary army during the English Civil War, published a code of Lawes and Ordinances of Warre, &c. in 1642 which included the punishments of branding on the forehead or cheek and boring through the tongue with a red-hot iron.9


Certainly by the time of the Peninsular War, however, flogging was well and truly established in the British Army. Court martial records for January 1811 include sentences of various numbers of strokes of the lash, along with other punishments. Privates William Henrich, John Schneider, Cantado Rafineti, Jacob Knies, Gasper Friess and John Barens of Oels’ Brunswick Light Infantry, convicted of being absent from their quarters after hours, were sentenced to 200 lashes each on 19 January (although Wellington, surprisingly, pardoned the men); Sergeant John Hulton of the 45th Regiment, found guilty of desertion on 21 January, was reduced to the ranks and sentenced to 300 lashes; Private James Scully of the 58th Regiment, found not guilty on 23 January of desertion but guilty of the lesser charge of absenting himself from his regiment, was also sentenced to 300 lashes; Private Patrick Cummings of the 44th Regiment was found not guilty of desertion, this time on 29 January, but guilty of absenting himself from his regiment and sentenced to a mind-boggling 500 lashes.10


Not all contemporary officers, however, were keen on the use of corporal punishment. Sir Charles Napier, for example, stated that:


It is the duty of Government at once to put rewards and minor punishments into full activity, and in a complete manner. Thus, the lash will soon become obsolete; and this is the safest method that can be adopted for the abolition of flogging.11


For his part, Sir Henry Hardinge, a protégé of Wellington (a man who favoured the lash), stated while Secretary at War in Peel’s cabinet:


The state of discipline in which the army now is, and the great diminution of corporal punishment, prove that frequent and severe floggings do not produce good discipline. The regiments of highest reputation in the service, have for years had the fewest punished men.12


It is important to note that the lash, the firing squad and the hangman’s rope were not the only means of enforcing discipline in the British Army during the eighteenth and nineteenth centuries. In addition to execution, either by hanging or by firing squad, and flogging, lesser punishments included reduction in rank (for non-commissioned officers), suspension of pay (for non-commissioned officers and private soldiers), confinement, with or without hard labour, restricted diet (bread and water), fines and extra duties. Interestingly, the scale of punishments meted out to the British soldier of the eighteenth and nineteenth centuries was remarkably similar to that of the Roman soldier of 2000 years before.


By 1878, the original relatively brief Mutiny Act and accompanying Articles of War had become so complex (the Act’s original 10 sections now numbered over 100) and in places contradictory of the other, that they were replaced by the Army Discipline and Regulation Act 1879.13 This latter act was a transitional piece of legislation, replaced by the Army Act in 1881, the regulatory portion of the preceding Act now embodied in The Queen’s Regulations and Orders for the Army 1881 (generally referred to as ‘Queen’s Regulations’ or ‘QR’, later ‘KR’).


While the Army Act was nowhere near as draconian as the ordinances of Richard I, it did provide harsh penalties including death. The Act listed 18 offences for which the death penalty applied, ranging from ‘in the presence of an enemy, shamefully casting away his arms’ [section (s.) 25(b)], to ‘committing murder of a person subject to military law’ (s. 42). Except in the case of murder, death is listed as the maximum penalty for all 18 offences, with lesser penalties also included. However, even for murder, there was an alternative sentence of transportation for life (although the sentence was a case of ‘either/or’, the Act stating that one or other of the two punishments was obligatory in the case of a guilty verdict).14


It is interesting to compare the contemporary experience of another English-speaking army, that of the United States of America (US). While discipline in the British Army prior to the enactment of the Army Act was governed by the Mutiny Act and Articles of War, these instruments granted the British soldier a relatively high level of protection from arbitrary punishment compared to his contemporary across the Atlantic. Members of the US Army were subject to the Articles of War from 1806 on. Although the 101 articles are quite specific in places as to the nature of and punishment for offences, in many other instances they contain words such as ‘shall suffer such punishment as shall be inflicted on him by the sentence of a court martial’. It is vague wording such as this that permitted so-called ‘regimental courts martial’ during the American Civil War to inflict punishments such as ‘running the gauntlet’, ‘bucking and gagging’, ‘riding the wooden horse’, ‘the sweat box’, ‘the spare wheel’ and hanging by the thumbs.15 It was not unknown, according to various accounts, for soldiers to die under the more extreme forms of punishment, such as running the gauntlet and the sweat box, while other accounts record men crippled for life after being subjected to riding the horse and bucking and gagging. Yet, neither the Articles of War nor the Leiber Code, introduced in 1863 and even vaguer in its wording than the Articles of War, contained any clause allowing the prosecution of any officer or non-commissioned officer (NCO) who had caused the death of a soldier through corporal punishment. The Mutiny Act, on the other hand, expressly forbade the infliction of corporal punishment which hazarded the life or limb of the convicted, and also prohibited the infliction of punishment except on the sentence of court martial.16 While it is almost certain that British soldiers died under the lash and just as certain that the officer responsible for inflicting the fatal punishment escaped justice, at least it can be said that the legislation in place, imperfect as it was, allowed the prosecution of the responsible officer.


In addition to lesser physical punishments, the ultimate sanction for the American soldier, as for his British cousin, was death, which could be ordered for a variety of offences, including desertion, treason, murder, rape, sleeping on duty and leaving his post without being properly relieved. The two methods of execution employed were hanging and shooting (by firing squad), with hanging reserved for the most serious crimes, including murder and treason. However, a report by the US Army’s Adjutant-General, published in 1870, stated that a total of 121 members of the Union Army were executed (by both hanging and firing squad) between 1861 and 1865. This would seem to indicate that, while on the one hand the punishment regime of the Union Army (which was mirrored in the Confederate Army) appears almost barbaric, on the other hand, the Union military authorities were in fact extraordinarily lenient in the matter of capital punishment. This is reflected in a letter home from an unnamed soldier of the 40th Ohio Volunteers who recorded that a friend had been arrested for sleeping on guard duty and duly tried by court martial. Article 46 of the Articles of War stated that ‘Any sentinel who shall be found sleeping on his post, or shall leave it before he is regularly relieved, shall suffer death, or such other punishment as shall be inflicted by a court-martial.’ In this case the letter writer records that his friend was sentenced by the court to be stripped to his underwear and forced to wear a barrel around the camp for a day bearing a sign reading ‘I Fell Asleep’.


In addition to death and lesser physical punishments, the Union and Confederate armies both resorted to imprisonment, usually for quasi-civilian crimes such as theft, fraud and embezzlement, although extended periods of imprisonment also seem to have been the fate of a large number of deserters on both sides. Officers and men sentenced to periods of detention would serve their sentences either in civil or military prisons, the latter often a section of a prisoner of war (POW) camp holding enemy captives. The notorious Libby Prison in Richmond, Virginia, a Confederate POW facility for Union officer captives, was also used to house members of the Confederate Army sentenced to periods of imprisonment. Union facilities known to have held Union Army prisoners include Camp Douglas (Chicago, Illinois), Camp Morton (Indianapolis, Indiana), Fort Lafayette (New York City, New York), Gratiot and Myrtle Streets Prison (St Louis, Missouri), Louisville Military Prison (Louisville, Kentucky), McLean Barracks (Cincinnati, Ohio), The Presidio of California (San Francisco, California) and Old Capitol Prison (Washington, DC). Members of the Confederate Army are known to have been sentenced to periods of detention in Confederate facilities at Camp Ford (Tyler, Texas), Charleston Stockade (Charleston, South Carolina), Libby Prison (Richmond, Virginia) and Little Rock Military Prison (Little Rock, Arkansas).


Military discipline in other major armies of the mid-nineteenth century, namely those of France, Prussia, Russia and Austria-Hungary, were very similar given the fact that all were conscript armies. Each of these armies condoned, although did not officially sanction, except in the case of Imperial Russia, nonadministrative, on-the-spot corporal punishment for minor infractions. The degree to which corporal punishment was condoned or legally allowed ranged from low in the case of the French Army, to more or less universally in the case of the Imperial Russian Army, where the striking or beating of conscript soldiers and even NCOs was almost institutionalised. The death penalty seems not to have been widely applied, even in the Russian Army, and legislated corporal punishment did not exist in the French, Prussian or Austro-Hungarian armies. While an officer of the Prussian Army could strike or beat a subordinate with the open or closed hand, with gloves, with a stick or cane or riding crop with impunity, a Prussian soldier could not be sentenced to be flogged.


The Imperial Russian Army was a different and special case. From the end of the Napoleonic Wars in 1815 to the time of the military reforms initiated by Tsar Alexander II in 1861, the army of Russia is generally considered to have been a conscript force managed by a small cadre of professional officers and long-serving volunteer NCOs. This is a somewhat inaccurate view, however, given that, while the great mass of enlisted men were forcibly enlisted by levy, that levy was selective and the period of service was for life, reduced in 1825 to 25 years (22 years for the Guards). Even a man who began his service as an unwilling conscript must be considered a regular soldier after, for example, five years in the ranks, particularly as he had another 20 years to serve. This aside, however, training of the mass of the soldiery, apart from technical specialists, was rudimentary and repetitive. More to the point, discipline was strict, often savage, for all ranks up to and including senior officers. While regulations requiring fair treatment of soldiers existed, they were rarely followed. Striking of soldiers by superiors was strictly forbidden yet, as Curtiss demonstrates in The Russian Army under Nicholas I, it was not only tolerated, but was more or less universal. In 1830 Tsar Nicholas I abolished the death penalty for soldiers in time of peace ‘except under exceptional circumstances’, but punishment remained severe. Prior to the 1830 regulation reforms, flogging with the knout, the traditional Russian whip, and branding on the cheeks had been allowed by order of regimental courts martial.17 In place of the death penalty, the knout and branding (which was still allowed for Cossacks), convicted soldiers could now be sentenced to run the gauntlet. This punishment saw the convicted man forced to slow march through two lines of 1000 men, each of whom was required to strike the man as hard as he could with his rifle sling. A sergeant marched at the man’s rear with the bayonet of his rifle in the small of the man’s back to force him on and another sergeant walked (backwards) in front of him, with his bayonet point on the man’s chest to ensure that the man walked at the required slow pace; a mounted officer rode outside the gauntlet, one on each side, to ensure that no man held back. This punishment certainly existed prior to 1830, with Curtiss describing the case of a Private Efseev who, in 1827, for his third offence of desertion, had been made to run the gauntlet four times through 1000 men; not surprisingly, the unfortunate soldier died under punishment. The new regulation ‘softened’ the punishment by setting a limit of six times through the gauntlet for any one offence.18 Nevertheless, courts could order that a man run the gauntlet more than the maximum six times, although such a sentence had to be personally approved by the Tsar.19 Even though flogging with the knout had been (officially) abolished, regimental commanders had the power to have a soldier beaten with birch rods or made to run the gauntlet through 500 men. For desertion, a regimental commander had the power, without recourse to a court martial, to have a man run the gauntlet once through 500 men for a first offence, twice through 500 men for the second offence and so on up to a maximum of six times.20 The Imperial Army was subject to major reform in 1861 following its disastrous showing in the Crimean War. These reforms, however, appear to have only affected terms of service (all Russian males, not just serfs, became liable for compulsory military service and the term of service was reduced to 15 years), quartering (soldiers could no longer be quartered on the civil populace and suitable barracks were built), and training, which was somewhat modernised. Very little improvement seems to have occurred in the matter of military discipline and punishment. Thus, despite its obvious shortcomings, British military justice in the nineteenth century was arguably so far ahead of its Russian counterpart that there was really no comparison.


Both the Prussian and Austro-Hungarian armies maintained a small prisons directorate as part of their headquarters establishments. These appear to have been primarily involved in the management of the small number of military persons sentenced to periods of detention for civil crimes (which were served in civilian prisons) and for the apprehension and incarceration (again in civilian prisons) of deserters and draft evaders. The length of sentence seems to have been equal to time not served in uniform. The French and Imperial Russian armies both featured penal units as part of their military establishments. The French Army’s penal units were based in the colonies and appear to have been generally intended to receive military prisoners from the long-serving professional colonial units. However evidence suggests that conscript soldiers serving their compulsory period of military service in France could also be sentenced to a period of service in a penal unit in North Africa if their crime was deemed sufficiently serious. While the use of corporal punishment on conscripts in France was sometimes condoned, it was not officially sanctioned and complaints were regularly lodged with the military authorities by family members who had been told of ill-treatment of their sons in uniform. Officers and NCOs found guilty following the investigation of complaints could suffer a variety of sanctions including reduction in rank (for NCOs), fines, loss of seniority (for officers) and, in the most extreme cases, dismissal. For the long-serving professionals in the colonial units, punishment took an entirely different form. For example, one of the more extreme types of punishment favoured by the Foreign Legion, widely reported in most histories of the unit, consisted of being incarcerated in a hole in the ground for a specified period of time at the mercy of the elements. While some observers decried this punishment as barbaric, the French populace generally appears to have turned a blind eye or accepted it as appropriate.


The Imperial Russian Army, on the other hand, raised penal battalions, with at least one attached to each military district, consisting of men who had committed both civil and military crimes, including deserters and draft evaders. Evaders could be sentenced to a period of up to two years in a penal unit for refusing to undertake military service. These men were offered the chance of agreeing to undertake their military service during their period of detention and, if they accepted this offer, would be released. However, a refusal to serve could lead to additional sentences of up to three years, added to the sentence currently being served.


To return to the British Army, the antecedent of the Australian Army, the history of British military law up to 1879 is broadly divided into three periods, each with a distinct constitutional aspect:


• Prior to 1689, the army existed more or less as personal retainers of the sovereign rather than as servants of the state, and was therefore primarily governed by the will of the sovereign.


• Between 1689 and 1803, the army, now recognised as a permanent force, was governed within the UK by statute and overseas by the prerogative of the crown.


• From 1803 to 1879, the army was governed either directly by statute (the Mutiny Act) or by the sovereign under authority derived from and defined and limited by statute (the Articles of War).


While in 1879 the Articles of War were effectively superseded with the passage of the Army Discipline and Regulation Act 1879, followed two years later by the passage of the Army Act, the sovereign was still empowered to make rules of procedure with the force of law to regulate the administration of the Army Act in many matters formerly dealt with by the Articles of War. These rules, however, could not be inconsistent with the provisions of the Army Act itself, and had to be laid before Parliament immediately they were drafted. Thus in 1879 the government and discipline of the army became for the first time completely subject either to the direct action or the close supervision of Parliament.


Despite the fact that the number of offences for which a soldier could be put to death for transgression against purely military law was still quite large, in practice lesser sentences of imprisonment were most common for the more serious offences. Imprisonment had been a military punishment for centuries prior to the enactment of the Army Act; however, in these instances incarceration had been in either makeshift facilities established at unit or formation level — often no more than a dank hole in the ground — or in civil prisons. Military prisons were first established in 1844 ‘to avoid the necessity of mixing soldiers sentenced for military offences with the ordinary criminals in the county gaols.’21 Prisons were established by the army in locations throughout the UK as well as overseas. The various establishments were initially either partitioned-off sections of barracks or separate buildings within the confines of barrack areas, either taken over or purpose-built for use as prisons. In 1864 the Inspector of Military Prisons submitted a report in which he urged that open plan layout be replaced by a purpose-built prison complex in cell formation ‘to prevent the evils of association’.22


Where purely military establishments did not exist military prisoners were detained in civil gaols under contract to the Surveyor-General of Prisons.23 In 1868, the Royal Commission on Courts Martial and Military Punishments concluded that imprisonment in military prisons was far less onerous than in civil prisons and was also more detrimental to the moral well-being of the prisoners as the open plan construction allowed hardened military criminals to mix freely with young men serving short sentences for relatively minor offences.24 Unlike civil prisons, where strict segregation coupled with hard labour was the norm, military prisons used dormitory style accommodation, which made it impossible to prevent communication between prisoners, and shot-drill was the only form of hard labour available. The Commission was opposed to shot-drill because it was ‘unremunerative’ — it produced no measurable economic benefit — and, as only a single size of shot was available for use, the punishment could not be ‘graduated’ according to a prisoner’s strength. As a consequence, many men were exempted from the punishment on medical grounds.25 The Commission recommended the construction of a central military prison, to be built and operated along the lines of a civil prison, and in which the hard-labour provisions of the Prison Act 1865 could be enforced. In the interim, while the new central prison was being constructed, the Commission recommended that all military prisons that did not have separate cell accommodation be closed and that contracts with civil prisons be negotiated for the interim accommodation of military prisoners.26 Under the Prison Act, the shortest term to which a person could be sentenced to penal servitude was five years, so it was also recommended that this sentence only be imposed on those scheduled for dismissal from the army. Where a man was to be retained in the army, the most severe penalty was two years’ imprisonment (as opposed to penal servitude), and it was to accommodate men sentenced to periods up to and including this maximum time that the new prison was to be built.


The first purpose-built military prison was constructed at Aldershot in 1870. Ad hoc prisons had existed at Aldershot since 1856, consisting of huts capable of holding up to 19 men each, with barred windows and heavy lockable doors, all surrounded by a high wooden fence. The warders were members of the Military Mounted Police (MMP), established in 1855.27 Construction of the new prison, described by one contemporary observer as a ‘large, aggressive looking building’ commenced in 1870. The new three-storey facility was originally designed to house 165 inmates, with each storey accommodating 55 prisoners, featuring light iron galleries running around the whole building giving access to the cells. The large glass lantern roof gave the institution its nickname ‘The Glasshouse’, a term that has entered the military lexicon referring to a military penal institute.28


Each cell was some 12 feet long and 10 feet high with a ‘hopper’ arrangement of window frames providing fresh air, while a shaft carried stale air through an outlet in the roof. A form of central heating was also provided via a system of pipes from the boiler rooms in the basement and the building even had gas lighting. These relative comforts contrasted with the 12-foot-high brick wall topped with shards of broken glass surrounding the prison. The wall also enclosed the governor’s and warders’ offices, chapel, stores, shot-drill shed and the guardhouse, laundry and latrines, which were in an adjoining yard.29


The original regime at Aldershot and other military prisons was harsh, apparently designed to break a soldier rather than rehabilitate him. For the first 28 days of a man’s confinement, he was not permitted a mattress.30 A prisoner’s day was largely taken up with mindless mechanical activities, such as shot-drill, in which a prisoner was required to carry a pile of shot or cannon balls from one end of the yard (or shed in inclement weather) to the other end and then back again, for hours at a time, usually at the double (running).31 Shot-drill could be varied with periods of stone-breaking; loads of rough stone were received from the engineers and broken down with hand hammers to a size that would pass through an iron ring gauge, following which the load would be returned to the Royal Engineers for road-making, obviously a more ‘remunerative’ form of work that would have pleased the Royal Commission.32 Another form of ‘work’ was the crank, a handle attached to a set of cogs, which had to be turned by the prisoner for a set period of time, without any product from the actual work done; the crank handle simply pushed a paddle through sand and, as an extra punishment, could be screwed up to make it harder to push. Even when confined to his cell, the prisoner could not escape the mind-numbing tedium of meaningless and menial work, often put to the task of oakum picking in his ‘spare time’. The raw material for oakum picking was a length of tar-soaked rope which was no longer useable and was supplied by the dockyards. Each length had to be opened into its individual strands and then each separated fibre opened and softened; this work was done by hand and was incredibly painful. The resulting oakum fibres were later returned to the dockyards and used for caulking wooden vessels.33


While the lash had been abolished by the Army Act, corporal punishment could still be administered to military prisoners, the lash now replaced by the birch rod.34 Offences for which a prisoner could be sentenced to strokes of the birch included ‘idleness at crank’, ‘refusing crank’, ‘reporting sick without cause’, assault, attempted assault, threatening language, and attempted escape.35 In defence of the military prison system, the regime, work and punishments of the military prisons were exactly the same as those of contemporary civil prisons.


Most of the warders who were appointed to work in the new military prisons were ex-army, with one or two from the county prison services. All appointments were governed by civil service conditions. Most of the prisons were headed by a Governor or a Chief Warder, depending on the size of the prison, the majority of these men former army officers. Appointments within the prison included warder, assistant warder, night watchman, warder cook, warder clerk, warder schoolmaster, hospital warder and the Chaplain’s warder, many of the appointments earning the holder anything up to an extra shilling a day over the normal pay of a simple warder or assistant warder.36


Reports indicate that young soldiers were common inmates of the military prisons, with half of those committed having served less than two years in the army. Many had not completed training and others had been absent for so long that they had forgotten most of what they had learned with their corps or regiment.37


By 1894, a total of 5603 offenders had been committed to military prisons either at home or overseas. The crimes that put them there included desertion, absence, violence, insubordination and drunkenness on duty and, in a large number of cases, fraudulent enlistment.38


In 1896 the Departmental Committee on Discipline in Military Prisons, headed by Lord Monkswell, met in London.39 Some of the questions asked by the committee were:


• Should drill and gymnastics replace shot-drill and the crank?


• Should the use of the lash be allowed in provost prisons?


• Should prisoners be permitted library books throughout their time in prison? If so should they be allowed a choice of books?


• Should remission of sentence be introduced?


The opinions of witnesses varied considerably. One man advised against the introduction of gymnastics lest prisoners ‘run around like monkeys’ as a consequence. Another insisted that, no matter what changes were made, there should be a gentleman in charge. Others advocated the introduction of flogging to provost prisons. However many felt that there should be change and that soldiers in prison should be given some education as well as gymnastics and drill. Finally, it was also argued that a man’s uniform should not be taken from him, but he should be encouraged and trained to become a better soldier.40
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Lieutenant Colonel Michael Clare Garsia, CB, Inspector-General of Military Prisons. (Image courtesy of MPSC Association)


One man who took a keen interest in the deliberations of the committee was Lieutenant Colonel Michael Clare Garsia, ex-West Indies Regiment and lately of the 56th Foot (Essex Regiment).41 At the time of the Monkswell Commission Garsia was Inspector of Military Prisons and, in 1897, he was appointed Inspector-General of Military Prisons. He was responsible for briefing General Sir Thomas Kelly-Kenny, the Adjutant-General, himself a reformer and keen to see change.42 As an aside, both Garsia and Kelly-Kenny were Irish Catholics, which was unusual for senior British officers of the time. Both were known for their involvement in Irish reformist causes and it is possible that this involvement shaped their reformist views on military imprisonment and detention.


In Garsia’s first report as Inspector-General he recommended that, in future, all military prisoners report in their undress uniform carrying their kit. Maintenance of uniform and kit would now become an essential part of the prisoner’s training and governors were expected to take military parades and inspect their charges as soldiers. Gymnasia were to be built and the first of these would be at Aldershot. A year later Garsia made further recommendations based on the fact that, given developments in the prison regime, it was becoming increasingly difficult to find warders capable of handling the new situation. Civilian warders had no idea of the advances in military training and were incapable of providing suitable instruction. Garsia stated that:


[I]t has now become necessary that the staff should consist of good non-commissioned officers and of men possessed of military zeal, the military spirit, and thoroughly efficient as drill and disciplinary instructors, themselves capable of soldierly qualities and soldierly bearing. I have accordingly recommended that in future the staff of military prisons shall be a distinctly military body, in fact a special Corps of warrant officers and non-commissioned officers serving on their army engagements; that their rank shall be actual military rank not lower than that of a sergeant and they shall wear a military uniform that shall serve to distinguish them as members of an honourable service in which they are entrusted with very important, difficult and responsible duties.43


By 1900 the idea had been approved and Garsia pushed a little further towards his objectives with the suggestion that weapons training be included. He wrote:


I have also recommended that each military prison should be supplied with a field gun and a machine gun. These need only to be sufficiently serviceable for training purposes. I propose also to arrange for the instruction of every military offender in digging shelter trenches, also in first aid and ambulance drill.44


The Military Prison Staff Corps was formed under the authority of Army Order 241 in November 1901. The order specified the rates of pay and conveyed the Secretary of State’s instructions on the qualities required of the members of this new corps.45 However the civilian warders were unhappy with these new sergeants. They considered them too young and far too lenient, and the warders felt insecure, sensing that this new regime would eventually oust them.


The next major step was to introduce a new title for that part of the military penal system concerned with reform and retraining rather than with retribution. This had been one of the subjects for discussion by the Buller Committee of 1899 of which Garsia had been a leading member.46 Garsia, supported by Buller, had pushed the idea of a name which would remove the taint of having been in prison from the soldier returning to duty. The committee could not agree on this and it took significant pressure from Major Henderson, a long-serving Sub-Inspector of Military Prisons, and Major C.O. Johnstone, the Governor of York Military Prison, before the idea gained acceptance. Ultimately the changes were published in Army Order 114 of 1906 which amended the Army Act. The relevant section of the order read:


Consequent on the introduction of detention as a punishment, the following changes in nomenclature will take place:






	Present Nomenclature


	Future Nomenclature







	Inspector of Military Prisons


	Inspector of Military Prisons and Detention Barracks







	Governor, Dover or Curragh Prison


	Governor, Military Prison, Dover or Curragh







	Governors of Central and District Prisons


	Commandants, Detention Barracks







	Military Prison Staff Corps


	Military Provost Staff Corps







	Dover Central Prison


	Dover Military Prison







	Curragh Central Prison


	Curragh Military Prison







	All other Central and District Prisons


	Detention Barracks







	Branch Prisons


	Branch Detention Barracks







	Barrack Cells


	Barrack Detention Rooms







	Guardroom prisoners’ rooms and guardroom cells


	Guard detention rooms







	Prisoner


	Soldier in Arrest







	Prisoner at Large


	Soldier in Open Arrest







	A soldier arraigned before a Court Martial


	The accused







	A soldier after being sentenced by a Court Martial


	Soldier Under Sentence47








These changes in nomenclature signal a seminal change in the attitude to military punishment in the British Army. The addition of the word ‘military’ to the title of the existing military prisons reduced the possible stigma attached to a ‘prison record’, indicating that the person in question had been punished for a purely military crime only. A soldier sentenced to a period of military detention was no longer referred to as a prisoner, but as a ‘soldier under sentence’ (SUS). The same army order also established the Military Provost Staff Corps (MPSC) as the army’s specialist detention and military rehabilitation corps and this signalled the end of the civilian warder.


On 4 August 1914 the British Army received the order to mobilise. On 6 August, mobilised MPSC reservists began to report to Aldershot. French language classes commenced and all ranks were ordered into khaki service dress instead of the patrol blues that had been the normal daily wear for the military prison and detention barracks staff. Significantly, the desire for active service manifested itself in many of the SUS and wholesale volunteering took place. MPSC staff ordered for overseas duty began their training and practised live firing with revolvers.48


Seamen from a captured German ship, the Koenig Louise, were brought to the detention barracks but later transferred to Frith Hill Prison Camp. In Malta the Assistant Provost Marshal (APM) closed the detention barrack at Corradino and ordered that all SUS be returned to their units. Two weeks later the order was cancelled and Corradino was reopened for men sentenced to 14 days’ field punishment or more or for sentences with hard labour. Later that year, the island’s Governor arranged for POWs sentenced to field punishment awarded for infractions of British military law to be housed in part of Corradino. Aldershot now became the mobilisation centre for the MPSC and Colonel P. Umfreville, Commandant of Colchester Detention Barrack, was appointed Inspector of Military Prisons in France.49


During the Boer War many soldiers had quickly discovered that the easy way to avoid the rigours of active service was to strike an NCO and be shipped to either Gosport or Malta Detention Barrack. The authorities were keen to close this loophole in this latest conflict and generally believed that the new rules for military prisons and detention barracks were too enlightened for active service situations. Instead the contrary view was reinforced — that conditions in imprisonment should always be worse than conditions in the field; indeed they should be so severe that a short period of imprisonment would serve as a shock and prompt the early return of the delinquent to the front. Prisoners would be employed in work of a useful nature such as loading and unloading stores at the ports and railheads, digging entrenchments, stone-breaking and sanitary duties. In the 1913 Rules for Military Prisons in the Field, a hard day’s work was scientifically defined as ‘equivalent to 450 foot tons’, the rules stating that:


This amount should be demanded of any prisoner, particularly as his comrades in the field are probably doing as least as much.50


A lengthy table in the rules illustrated that, for example, marching a mile with a 60-pound pack equalled 25.93 foot tons. The prisons were to be sited in the theatre of war at locations such as railheads and advanced depots where the prisoners’ labour could best be used. Diet was under no circumstances to be better than that of the troops in the field and all extras and luxuries such as jam, cheese, tobacco, rum, pepper, tea and coffee were to be excluded,. No variety was to be permitted and the diet would consist largely of ordinary field rations — tinned beef and biscuits.51


When Umfreville arrived in France he was faced with a shortage of accommodation, so he established his first two prisons on ships, one moored in the port of Havre and one on the river in Rouen. By January 1915 both ships were full, with 700 men detained at Rouen and 500 at Havre. By the end of the war there would be five military prisons in the rear areas.52


By 1915, with the cream of the old regular army wiped out and no conscription, the manpower situation was so desperate that the Suspension of Sentence Act was passed. The then Director of Detention Barracks was keen to return some of the prisoners to the front, writing:


… the offences committed were not really serious, but being committed on active service the sentences were very heavy and after some months I found we had many thousands of soldiers in detention barracks with sentences of 18 months and 2 years. I pointed out that these men ought to be in France and finally I got permission to send a draft every week from Aldershot to the 3rd Echelon in France.53


Untrained soldiers were put through a course of musketry, taken to the bombing school to throw live bombs (grenades) and thoroughly drilled in bayonet fighting and signalling. In total the MPSC sent some 40,000 soldiers direct to France, and many more thousands returned to their units thoroughly trained, fit and ready for transfer overseas.54


By the end of the war conscription had brought the strength of the British Army to over three million men, an enormous increase from the pre-war army strength of around 240,000. Demobilisation began almost immediately and the detention barracks which had been opened for the period of hostilities began to close. In 1922, with the establishment of the independent Irish Free State, the Irish stations closed, sealing the fate of the military prisons at Dublin, Cork and the Curragh. As a result of further cuts and force reductions, by 1939 the only military detention establishment in the UK was at Aldershot, with detention barracks located overseas at Hong Kong, Shanghai, Tientsin, Gibraltar, Cairo, Jamaica, Malta and Singapore, plus small branch establishments in Khartoum, Kandy (Ceylon) and Mauritius.55


While the history of British military detention from the outbreak of World War II until the present day is no less fascinating than that of the preceding years, it is far less relevant to the Australian story than that of World War I, so it will not be discussed (although a brief description of the British Army experience in World War II, including the Commonwealth experience, appears in Appendix 6 at the end of the book). Suffice to say that, by the outbreak of World War II, military punishment in the English-speaking world had come a long way, particularly as it applied to the British Army. Punishment had evolved from an era when a man could be tied to a corpse and either thrown overboard from a ship or buried alive, through a period when a soldier could have a hole bored in his tongue with a red-hot iron for the ‘crime’ of blasphemy, to a time when a soldier might be sentenced to several hundred lashes from the cat-o-nine-tails by court martial or to lesser but still painful, even crippling, and degrading punishments at the whim of an officer. Punishment had then entered a period in which the concept of imprisonment for a soldier was based on the same penal philosophies that applied to civil gaols and in which the aim was to inflict the maximum punishment with no thought of rehabilitation. However the final phase, which commenced at the very end of the nineteenth century, finally recognised that the trained soldier was a valuable resource, not to be discarded lightly and not to be destroyed by imprisonment, despite the nature of the military transgression, but instead to be transformed into a better soldier and returned to his unit.


While the treatment of Australian soldiers in detention during the period 1914 to 1947 was undeniably harsh, it was consistent with the social mores of the time. The Australian military detention system inherited a British military tradition that had evolved over several centuries from a system of almost mindless barbarism to one of structured and controlled discipline with a very real purpose in mind, the rehabilitation of wayward soldiers.




CHAPTER 2


The Australian experience from 1870 to the outbreak of World War I


As with the preceding chapter, which explored the general history of military punishment, unless the Australian experience in the areas of military discipline and punishment during the colonial and early post-colonial eras is examined, it will be difficult for the reader to place the rest of book into context. As the army which fought overseas in World War I, the Australian Imperial Force (AIF) was a logical (if somewhat idiosyncratic) development of the colonial and early post-colonial Australian military forces, these forces need to be analysed and explained. Given the subject matter of this book, the experiences of those forces in the area of military discipline and punishment, in particular, require close scrutiny.


The original military force in Australia was the 1st Company of Marines which accompanied Captain Arthur Phillip to the new colony of New South Wales in 1788. The marines were replaced in 1790 by the New South Wales Corps, a unit specifically raised for garrison duties in the colony. The New South Wales Corps was in turn replaced in 1810 by a battalion of the line, the 1st Battalion of the 73rd Regiment of Foot (1/73rd). The New South Wales Corps was taken into the regular line as the 102nd Regiment of Foot in 1810, immediately prior to its withdrawal from the colony.
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British ‘redcoat’ c.1812 – while this depicts a soldier of a veteran battalion serving in Canada, the uniform is identical to that worn by the New South Wales Corps at the time.


Unlike the regiments that followed it, the New South Wales Corps was recruited specifically for duty in the colony. The commanding officer (CO) and three company commanders each raised one company of 75 other ranks for which they were entitled to payment of £3-3-0 for each recruit and those, in turn, were paid £1 on embarkation. The recruits to the corps included new enlistments, men with previous service and military convicts from the Savoy Military Prison who joined to avoid the punishments to which they had been sentenced.1


A total of 25 regiments of the line (including the 102nd), plus detachments of specialist corps (Artillery, Sappers & Miners/Engineers, Commissariat, Medical, Hospital Corps, Staff Corps), served in Australia between 1810 and 1870. Soldiers joining the line regiments — those regiments which served in the colonies — from the arrival of the 73rd, which relieved the 102nd in 1810, up to the 18th (Royal Irish) Regiment in 1870, were recruited using a variety of methods. The popular conception of the recruiting team of beribboned sergeants and drummers ‘beating up’ through the countryside and persuading gullible yokels to accept the King’s shilling is not always correct. During the Napoleonic Wars, and there were many veterans of those campaigns who came to Australia well into the 1800s, efforts were made to persuade members of the Militia, embodied only for home service, to volunteer for full-time service by payment of bounties and skillful presentation to the militiamen on parade of the history and traditions of the regiment seeking recruits. In addition, retired soldiers known as Pensioners, working under the supervision of the recruiting staff, received a bounty for every man they brought for enlistment.2 And there was always a steady flow of volunteers — men seeking adventure, men seeking a new life, men seeking an escape from the law or some other pressure.


Physical standards related mainly to height, and were set at 162.5cm in 1790 and 167.5cm in 1837. They also extended to observable physical fitness. Recruits were examined by the regimental surgeons on marching in to the depots but there were no routine medical examinations prior to attestation. However, serving soldiers joining convict transports were examined in England, usually at Deptford, before joining the ship. In 1790 enlistment was unlimited — generally for life — but in 1806 enlistment for the limited period of seven years was introduced, with the option of re-engaging for two further periods of seven years with a retiring daily pension of a little less than a day’s pay.3


Quarters in the major garrisons in Australia were of a higher standard than the barracks in Britain, but not by much. They were shared by the soldiers’ wives and families who enjoyed a minimum of privacy, separated perhaps by a canvas screen from the main barrack room. There was no running water and ablution facilities were non-existent. It is recorded that in Britain, until well into the nineteenth century, the men were required to wash in the same tubs which had been placed in the barracks overnight as urinals, and it is probable that the same conditions prevailed in barracks in Australia.4


The soldier’s daily ration was:


1 pound (454 grams) bread


1 pound (454 grams) fresh or salt meat


⅓ pint (0.2 litre) spirits, usually rum


In barracks there were no regimental cooks; soldiers were formed into messes of six or eight and took turns to cook. Two coppers were provided, one for meat and one for vegetables; there were no ovens for roasting or baking. Meat, fresh or salted, was boiled, the liquid portion served as broth and the solid as boiled meat with or without vegetables. Remote detachments were supplied with flour or wheat instead of bread, the wheat to be ground and both wheat and flour to be cooked as hearth cakes. Soldiers, particularly married men, frequently sold their spirits ration, using the proceeds to purchase tea and sugar. When the opportunity occurred, vegetables were grown to supplement hard rations.


In barracks, meals were served twice daily, breakfast at 7.30 am and dinner at 12.30 pm. No evening meals were served so the soldier could be 19 hours between meals. In Britain a General Order of 1840 instituted an evening meal at the soldier’s expense. A canteen operated in the barracks in Hobart during the service of the 48th Regiment and, although there are no known records of canteens operating in other garrison regiments, it can be assumed that this was a common practice.5 Off-duty soldiers would frequently spend the long wait between dinner and breakfast drinking in the canteen. Those on outpost duties had recourse to the taverns and grog shops, which abounded. This last point highlights one of the biggest drawbacks of service in the Australian colonies — boredom. And boredom mixed with alcohol was a recipe for discipline problems.


In the period 1790 to 1870 the maintenance of discipline in the British Army depended largely on the infliction of corporal punishment and the fear it engendered, although soldiers could be imprisoned or elect to serve in penal regiments to avoid some punishments.


As discussed in Chapter 1, towards the end of the eighteenth century corporal punishment, which had previously been inflicted by use of various means such as the picket, riding the wooden horse, cobbing etc., was now almost universally based on the lash. After 1790 the principal punishments were death, flogging with the cat-o-nine-tails (the lash) or imprisonment in penal settlements. Minor punishments involved reduction in rank for NCOs and imprisonment in the guard house or ‘black hole’ for other ranks, and fines in the form of pay stoppages.


Punishment by flogging could be severe, with sentences up to 1500 lashes. In 1807, while the New South Wales Corps was still serving under that name, a General Order limited the maximum number of lashes which could be inflicted to 1000.6 In 1812 the award by a Regimental Court Martial was restricted to 300 lashes and by a General Court Martial to 500.7 The Mutiny Act 1832 restricted the power of the Regimental Court Martial to 200 lashes and in 1836 the awards were again reduced to a maximum of 200 lashes by a General Court Martial, 150 by a District Court Martial and 100 by a Regimental Court Martial. In 1840 branding by tattooing with the letter ‘D’ was introduced as a punishment for desertion, and also as a method of preventing soldiers discharged for bad conduct from fraudulently re-enlisting. Soldiers discharged for bad conduct could be tattooed with the letter ‘B’. In 1868 flogging in time of peace was abolished and restricted to 50 lashes on active service.8 Flogging was finally abolished in the British Army in 1881 with the passage of the Army Act (although, as noted in Chapter 1, a form of flogging, with strokes administered by a birch rod instead of the lash, continued to be authorised as a form of discipline in military prisons).


The cat consisted of nine whip-cords 38cm to 61cm long, each knotted with three knots, attached to a handle of about equal length. Flogging was carried out by the drummers of the regiment who inflicted 25 lashes in turn under the supervision of the Drum-Major who would cane the drummers if he felt that they were not laying the lash on hard enough. The popular image of the lash being applied by drummer ‘boys’ is a myth; while boys under 18 certainly served as junior musicians, they generally graduated to service in a line company once they had reached the age of 18, with some remaining in the band as drummers and musicians, and thus the lash was laid on by grown men, not boys. The recipient of the flogging was held by his arms tied above his head to a tripod formed of sergeants’ spontoons (a type of pike carried by sergeants until the end of the Napoleonic Wars as both a weapon and a badge of office) or later a wooden triangle; the regiment’s adjutant witnessed the punishment and kept count of the number of lashes applied and a surgeon was present to assess when the prisoner could endure no more. At that point, the soldier was taken down, hospitalised until his back had healed and then the remainder of the punishment was administered. In many cases, however, the soldier was spared the remaining lashes.


A typical example, quoted by Sargent, was the sentence on Private Andrew Tibbs, 48th Regiment, who was found guilty by Regimental Court Martial in Sydney on 14 June 1818 of the crime of ‘Making away with or thro’ [sic] neglect losing a part of his Regimental Necessaries’ and awarded 150 lashes, of which 50 were inflicted and 100 remitted. He was also sentenced to 24 days’ solitary confinement for ‘Refusing to go to Practice when ordered by the Drum Major’. Again he received only part of the sentence, serving 14 days in the ‘Dark Hole’.9


In evidence to the British Parliamentary Select Committee on Transportation in May 1837, Lieutenant Colonel Henry Breton, who served with the 4th Regiment in New South Wales from1832 to 1837, stated that, while posted as a Police Magistrate at Goulburn, the first 100 lashes he saw inflicted on a convict were not the equivalent of five given to a soldier, due to the cat-o-nine-tails used and the technique of the man applying the whip. Breton testified that he then obtained a ‘proper instrument’ and that, with the lashes properly applied, fewer convicts appeared before him for sentencing.10


Some soldiers serving outside Australia were sentenced to transportation and arrived in the colony as convicts. These included Lieutenant George Bellasis of the Honourable East India Company’s Bombay Artillery, transported for 14 years for having killed a fellow officer in a duel, but pardoned in 1803; Rifleman Peter Septon, 2/95th Regiment, found guilty of desertion to the enemy at Cadiz was transported to Van Diemen’s Land for life; as late as 1833 Private John O’Donnell, 51st Regiment, was also transported to Van Diemen’s Land from Corfu for seven years.11 Soldiers sentenced in New South Wales served their time at penal settlements at Port Macquarie, Macquarie Harbour, Moreton Bay or Norfolk Island. When Major Joseph Anderson, 50th Regiment, arrived at Norfolk Island in March 1834 to take up the appointment of Commandant, he found among the prison population of 1700 some 100 former soldiers from regiments in Australia and India, transported for assaulting or threatening the lives of their officers, generally while drunk.12 Anderson segregated the military prisoners from the others and endeavoured to rehabilitate them. He had some success as one soldier from his own regiment, Daniel Shean, was eventually recommended for and received a pardon, rejoining the regiment.13


During Sir Ralph Darling’s term as Governor of New South Wales (1825–1831) several soldiers either maimed themselves or committed transportable offences, both actions directed towards procuring early discharge from their regiments. When Privates Sudds and Thompson, 57th Regiment, deliberately committed a theft and were sentenced to seven years’ transportation, Darling, in confirming the sentences, increased the punishment to hard labour in a chain-gang. The two men were paraded before their regiment on 22 November 1826, stripped of their uniforms and then dressed in yellow convict garb; iron collars were fixed around their necks and linked by chain to their leg irons. They were then marched out of the barracks to the ‘Rogues’ March’ and handed to the civil authorities. In prison the condition of Sudds, who had been ill before being ironed, deteriorated and he died in hospital five days after the parade. Darling was attacked in the Sydney press, particularly in W.C. Wentworth’s Australian, for the severity of the punishment he had inflicted. He was ultimately deemed not responsible for the death of Sudds and, although his decision to increase the punishment was ruled illegal, the matter lapsed.14


While successive annual editions of the Mutiny Act progressively reduced the number of lashes to which a soldier could be sentenced, the punishment remained at the disposal of the military authorities until almost the end of the British garrison period. As noted above, soldiers serving in the colonial garrisons in Australia could also be sentenced to periods of penal servitude and a number of men were sentenced to various periods of detention at Port Arthur and Norfolk Island. For lesser sentences each garrison also had its own cells and at least two military prisons existed, one at Victoria Barracks in Sydney (now part of the Victoria Barracks Museum, with some areas also used for courts martial) and one at Anglesea Barracks in Hobart (now demolished).15 The proceedings of the New South Wales Legislative Council in 1854 indicate that the ‘District Military Prison’ at Sydney’s Victoria Barracks was used for military prisoners from both New South Wales and Victoria, the two colonial governments sharing the cost of the upkeep and operation of the facility.16 The cell block at Sydney’s Victoria Barracks would be used during World War I as a provost detention room and during World War II as a guard compound.


An example of smaller detention facilities in other barracks is described in an 1864 newspaper article on the newly opened Green Hill Barracks in Brisbane, which reported that:


Behind the reserve tank, or nearly so, is the guard room, which is a substantial looking edifice, fitted up in the usual manner, and containing two excellent roomy cells, built in such a manner as to preclude the possibility of any evildoer confined to them from escaping.17


Some interesting disciplinary information on members of the detachment of the 50th (Queen’s Own) Regiment in Brisbane and at the Saint Helena Penal Establishment from 1866 to 1869 has been gathered by Queensland authors Jeff Hopkins-Weise and Rod Pratt. A number of men are recorded as having been ‘confined in the Guard Room’ for periods ranging from two to 40 days.18 Several members of the detachment are also listed as being in ‘Military Prison’ on various dates, while others are noted as having been sentenced to significant periods of detention, some up to 168 days. There are also men described as being confined to ‘civil prison’ for short periods.19


In 1870, the British garrison in the Australian colonies was withdrawn leaving just a very small number of specialists to remain. Militarily, Australia was on its own.


The various colonies had established their own military forces to ensure their defence — in fact, volunteer forces had existed in the Australian colonies from almost the very beginning of European settlement. However, the departure of the British garrison forced the colonies to take a more systematic, formalised and professional approach to the problem of defence.


The British legislation and regulations discussed in Chapter 1 are relevant to the Australian story since, as far back as the colonial era, local forces recruited and embodied in Australia were subject to these. As an example, The Discipline Act 1870, enacted by the colony of Victoria on 29 December 1870, states in s.11:


All persons so engaged and assembling to serve in the forces aforesaid shall upon and from the time of such assembling, and until their services shall be legally dispensed with, continue and be subject if serving in the military forces to all the provisions contained in the Act of Parliament now in force in the United Kingdom of Great Britain and Ireland for the government of Her Majesty’s army …20


The British legislation referred to in the Victorian Act is the Mutiny Act. Referring to punishment, the Victorian Act specifies that courts martial convened under the legislation had the power to ‘censure, fine, imprison with or without hard labour and with or without solitary confinement, and dismiss’ (emphasis added). The Victorian Act specified that the maximum period that a person subject to that Act could be imprisoned was six months.21


The Discipline Act 1870 was amended in 1881 to place members of the military forces of the colony under The Army Act 1881 and Queen’s Regulations (QR), and was wholly replaced in 1883 by The Discipline Act 1883. This in turn was superseded in 1890 by The Defences and Discipline Act 1890, which continued to subject members of the colony’s forces to the Army Act and QR.
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A03856: members of the South Australian Permanent Artillery, 1890. These men were subject at all times to the British Army Act, as well as colonial legislation.


Legislation similar to that of Victoria was passed in New South Wales (The Volunteer Regulation Act 1867); Queensland (The Defence Act, 1884); South Australia (Volunteer Forces Act 1865); Western Australia (Local Ordinance 25 Vict., No. 3, 1861, replaced by the Volunteer Force Regulation Act 1883); and Tasmania (The Military Discipline Act, 1878 [42 Vict. No. 13], replaced by The Defence Act 1885 [49 Vic No.16]). Prior to the passage of the various pieces of legislation, the colonies instituted ordinances placing the colonial forces, both full and part-time, under the Imperial Mutiny Act and Articles of War. A more detailed discussion of colonial legislation and regulations is included in Appendix 1.
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A03857: members of the South Australian Militia, 1878. These men were not subject to the Army Act, unless called out for war or other active service.


The Australian colonies federated in 1901 to form the Commonwealth of Australia and, as a consequence, the various military forces of the colonies became embodied in the forces of the new nation. The new Australian Army consisted of the Permanent Military Forces (PMF), a small force of some 2000 full-time staff and technical specialists, and part-time Militia and Volunteers (whose conditions of service differed in terms of pay and equipment). Collectively this new establishment was known as the ‘Commonwealth Military Forces’. In 1903 a new piece of Commonwealth legislation was enacted, the Defence Act 1903, which effectively cancelled all pre-existing colonial legislation and placed all Australian military forces under the same legislation (the naval forces would have to wait until 1911 for the enactment of the Naval Defence Act 1911). Despite having its own national legislation, however, when on active service the Australian Army would continue to be subject to the Army Act, the Defence Act stating:


Application of Army Act. &c.


235. Members of the Military Forces shall, at all times, while on Active Service, be subject to the Army Act, save so far as is inconsistent with the Act, and shall be liable to be to be arrested, tried, and punished in the manner laid down in the Army Act, and the Rules of Procedure and Regulations made thereunder.


Inclusion of the Imperial Act in Australian legislation was something of a byproduct of the colonial era and a reflection of the extremely ‘imperial’ outlook of the new nation.


The Defence Act, incorporating the Imperial Army Act, including its Rules of Procedures (courts martial etc.), was further modified and adapted by the introduction of Australian Military Regulations and Orders (AMR&O) in 1904. AMR&O formed the regulatory base for the discipline and administration of the army in peace and war, whether in Australia or overseas, and covered a great variety of subjects. AMR&O were vitally important to Australian military law during the period and represented the only Australian content locally implemented that influenced or even resembled Australian military law. In Australia, during the period between Federation and the outbreak of World War I, AMR&O were read and used in conjunction with the Defence Act. Military law at this time was further divided under the British code and Defence Act/AMR&O depending on whether a soldier was ‘on active service’ or ‘not on active service’. Active service status (that is, during time of war), while not relevant in the years leading up to the outbreak of World War I, would become extremely relevant following the first week of August 1914, as the phrase would mean that an Australian soldier would be subject to all laws, rules, regulations and orders applicable including the Imperial Army Act and its Rules of Procedure.


As with the colonial period and the period between the two world wars (which will be discussed in a later chapter), the period between Federation and the outbreak of World War I saw little use of detention for members of the new Australian Army, apart from the use of unit cells for short periods of detention awarded at the unit level. For the PMF however, a total of 78 courts martial have been identified for the period 1901–1914. All these courts martial are depressing in their banality and similarity, almost every one examined involving desertion by junior soldiers, with the occasional second charge of ‘losing by neglect’.


The early days of Federation caused some administrative headaches for the newly created Australian Army. For example, Drivers J. Edmonson and G.H. Greening of the Royal Australian Artillery (RAA) were court-martialled at Victoria Barracks in Melbourne on the charges of desertion and losing by neglect on 27 March 1903, before the Defence Act 1903 had been enacted. As a consequence, both were charged under the Defences and Discipline Act 1890 of the former colony of Victoria.22 Found guilty on both charges, the men were sentenced to 42 days and 84 days’ detention with hard labour respectively and to be discharged with ignominy from His Majesty’s Forces. Both men were committed to His Majesty’s Prison Geelong to serve out their detention.23 The court martial file for the two men contains some confused correspondence between the Commandant of the 3rd Military District (3 MD — Victoria), the Commandant of the RAA (Victoria) and the Deputy Judge Advocate General (DJAG) at Army Headquarters, as the various authorities attempted to grapple with the problems of the legality of the case. Ultimately, a finding from the Federal Attorney-General confirmed the legality of the proceedings and the men were committed to detention.24


Two years later, in April 1905, Gunner J.H. Ladhams of the Royal Australian Garrison Artillery (RAGA) was tried by court martial at the Albany Barracks in Western Australia for the offence of desertion. Found guilty of the charge, he was sentenced to 56 days’ imprisonment with hard labour and dismissal from His Majesty’s Forces.25 In his defence, Ladhams stated that the reason he absented himself (pleading not guilty to desertion) was that he ‘got a girl in trouble’ and had not been able to arrange leave to marry her. Interestingly, Ladhams’ file contains a notation to the effect that it was recommended (by the President of the Court) that he carry out his sentence of imprisonment at the ‘Military Prison, Albany, Western Australia’.26 It is almost certain that this refers to the cells at the barracks as no evidence has been located to indicate that a ‘military prison’ was gazetted at Albany Barracks.


The following year, just to break the monotony of courts martial for desertion, in Townsville on 13 August 1906, Gunner A. Krebs, RAA, was tried on the charges of striking his superior officer and resisting an escort whose duty it was to apprehend him. Krebs was found guilty on both charges. However, as there was a great deal of ambiguity surrounding the prosecution’s evidence, he was awarded the relatively light sentence of 28 days’ detention with hard labour and was not discharged or dismissed.27 At his trial, Krebs stated in plea of mitigation of sentence that he had already been held in civil gaol for 14 days awaiting trial.28 Presumably this was in His Majesty’s Prison Stewart’s Creek, as this was where Krebs was committed to serve the balance of his sentence following the remission of the 14 days he had already spent in custody.29


Gunner A.S. Sim, of the New South Wales Division of the RAA, was court-martialled in Sydney on 21 February, 1907 on charges of desertion and losing his kit by neglect. Found guilty on both charges, Sim was sentenced to 21 days’ detention with hard labour and discharge from His Majesty’s Forces.30 The detention was presumably served in the unit cells at Middle Head, as the sentence was less than 28 days and there is no warrant for committal to a civil prison in his court martial file.


Sim’s case is highly relevant, as it prompted the drafting of a circular letter, dated 26 February 1907, from the Deputy Adjutant General (DAG) at Army Headquarters in Melbourne to the commandants of all military districts. In his circular, the DAG sought advice on the procedure followed in each military district in the case of members of the military forces sentenced to periods of imprisonment, the number of times this had been necessary since the creation of the Commonwealth Military Forces, and suggestions on how the procedure might be managed.31 In response to the DAG’s letter, it was reported to the Minister for Defence that:


• New South Wales — soldiers sentenced for longer than 42 days were committed to civil gaol; however, such longer sentences were unusual and none had been brought down in the previous five years.


• Victoria — as with New South Wales, soldiers sentenced to periods of imprisonment longer than 42 days were committed to civil gaol (Melbourne Gaol). Only two cases had occurred in the previous seven years (one of 56 days and one of 42 days), and it was recommended that a military prison be established at Fort Queenscliff.


• Queensland — civil gaol was used for all sentences although the Commandant considered that arrangements should be made to keep military prisoners segregated from civil felons.


• South Australia — sentences, of which there had only been one occurrence in the previous three years, were served in civil gaol and the Commandant repeated the suggestion of the Queensland Commandant in relation to segregation.


• Western Australia — only two cases had occurred in the previous two years and both men had served their sentences in the cells at the disused Albany Gaol.


• Tasmania — no cases of imprisonment had occurred and the Commandant suggested that military prisoners be committed to civil gaol and segregated from civilian felons.


The DAG recommended to the Minister that state premiers be requested to instruct their individual prison authorities that, if so requested by the local district commandant, prisoners sentenced to lengthy periods of incarceration by courts martial should be admitted to civil prisons and kept separate from ‘ordinary criminals’. The Minister approved the recommendation on 16 May 1907.32 A ministerial letter to the various state premiers dated 4 June 1907 put the request to them and the premiers of Victoria, South Australia, Western Australia and Tasmania responded with their concurrence. New South Wales advised that the ordinary prison rules and regulations in force in that state provided sufficient safeguard against ‘association’ between military and civil inmates. Queensland responded that it was not possible to accede to the request due to a shortage of accommodation and that the only way to ensure that military prisoners did not associate with civilian inmates was to keep the military prisoners locked in their cells 24 hours per day, which the Queensland authorities stated would be both cruel and contrary to prison regulations.33


This appears to have been the end of the matter, as no further correspondence on this issue has been located.


The sentences in pre-war courts martial indicate that the army took a very hard line during the halcyon days of peace. As war loomed in Europe, however, it appears that the army was prepared to be more flexible, doubtless spurred on by the perceived need to retain trained men who would be needed in the forthcoming conflict. On 30 March 1914, the rather gloriously named Gunner Claude Leo Slapoffski, RAGA, was tried by court martial at Queenscliff on charges of desertion and losing by neglect. Slapoffski, who had absented himself from South Head in Sydney on 17 May 1913 and was returned to military custody by the civil police in Melbourne on 9 March 1914, almost a full year later, was found guilty on both charges and sentenced to 28 days’ detention and ordered to pay 11 shillings in restitution of the items lost.34 Significantly, Slapoffski was not sentenced to hard labour, nor was he sentenced to be discharged or discharged with ignominy. In addition, the Attorney-General at Army Headquarters did not confirm the second finding of guilty (losing by neglect), and remitted that portion of the sentence. This was an extremely lenient sentence compared to those handed down between 1903 and 1914 for the same or similar offences. It would appear that, with war looming, the Army was prepared to take a more lenient — indeed almost generous — approach to punishment of its trained PMF soldiers, who were a rare commodity and would be of vital importance in the impending conflict.


Based on this selection of cases, it is obvious that members of the PMF sentenced by court martial to detention during the period 1901–1914 generally served their sentences in barrack cells, civil prisons only being used in cases where military detention facilities were not available, for example, in the case of Gunner Krebs in Townsville. However the army’s part-time soldiers represented a different case altogether.


Between 1901 and 1912, at which time the situation would change dramatically, only 14 courts martial of part-time soldiers have been identified. The majority of these men were senior NCOs and, while the actual charges are unclear, it is highly likely that they were of a financial nature —fraud or embezzlement of public monies. It is unlikely that any of these men would have been sentenced to periods of detention as none of the pre-Federation legislation that was still in force between 1901 and 1903 permitted this and the Defence Act only applied when a part-time soldier was actually on paid service. It is most likely that any military sentences handed down by these courts martial would have been along the lines of dismissal, demotion, loss of seniority, formal admonishment, etc., along with pecuniary punishments as appropriate.


This was all to change in 1912 with the introduction of universal service and would particularly affect one group within the army which was both subject to and subjected to detention under the Defence Act — Senior Cadets.


Prior to World War I, Australia was the only English-speaking country which had a system of compulsory military training during time of peace. The legislation for this compulsory service was introduced in 1909 by Prime Minister Alfred Deakin, and was passed into law in 1911 under the government that succeeded Deakin’s.


The legislation provided for three levels of training: boys 12–14 years old enrolled in the Junior Cadets; 14–18 year olds enrolled in the Senior Cadets; and 18–26 year olds had to register with the home defence militia, the Citizen Forces, the part-time element of the Commonwealth Military Forces. Members of the Junior Cadets were not uniformed or formed into units and completed very simple training and physical exercises in their schools, during school hours and under control of their normal teachers.


For the Senior Cadets (who were uniformed and served in formed units) and the Citizen Forces, exemptions for service were given to those who lived more than five miles (eight kilometres) from the nearest training site, those passed medically unfit, to resident aliens and to theological students (discussed in more detail below). Those who failed to register for military training were punished with fines or jail sentences. A large number of boys did not register for their military training and, between 1911 and 1915, there were 34,000 prosecutions, with 7000 jail sentences imposed (although not all of these prosecutions were of Senior Cadets, many of them involving men over the age of 18 who were liable for service in the Citizen Forces).35
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P03271.001: Collingwood, Vic. c 1912. Compulsory cadet of the 63rd Infantry Regiment – this young man was subject to fines or military detention in lieu for offences committed under the Defence Act.


The requirements for training were contained in s. 127 of the Defence Act 1903 (1912) and prescribed for the Senior Cadets four whole-day drills of not less than four hours’ duration each, 12 half-day drills of not less than two hours’ duration each, and 24 night drills of not less than one hour’s duration, for an annual total of 64 hours. The Act specified that all drills were compulsory. The Act did allow Senior Cadets who lived more than two miles from the place appointed for their training to attend a reduced number of hours of training but still be classified ‘efficient’.


The Act (s. 143) required every male person in Australia who had been resident for at least six months to either register himself or be registered by a parent, guardian or other person acting in loco parentis by the end of February in the year in which he would reach the age of 14. The Act provided a two-year period (from the required date of registration) for prosecution of an offender to be initiated. While ‘conscientious objection’ on religious grounds was not recognised, s. 143(c) of the Act stated that all persons liable to universal training (including Senior Cadets) who were forbidden by their religion to bear arms were to be, as far as possible, allotted non-combatant duties.


Exemptions were described in s.144 of the Act and, for Senior Cadets, they were few, including:


• Persons found unfit by a prescribed medical authority for any naval or military [service] whatever.


• Persons who were not substantially of European origin and descent.


• Persons who satisfied the prescribed authority that their conscientious beliefs did not allow them to bear arms [but see the comment above in relation to s. 143(c)].


• Persons who resided outside the areas in which training was carried out.


• Persons who resided at so great a distance from the places appointed for training that compulsory attendance at the training would involve great hardship.


In addition, under s.140 of the Act, in time of peace the Governor-General could, by proclamation, exempt from training all persons residing within any training area. On the other hand, under the same section, the Governor-General could vary or extend any training area, withdraw any exemption previously granted and limit any exemption to any part of the training required by the Act. Finally, students at theological colleges (for example, seminarians at a Catholic seminary) were exempted from training as long as they remained students, with the proviso that on ceasing to be students they were to undergo the required training, unless further exempted under the Act (theological students were exempted if they were ordained as ministers of religion at the completion of their studies).


Penalties for preventing or evading service were contained in s. 134 to 136 of the Act. Employers, parents and guardians were forbidden to prevent or attempt to prevent a child, ward or employee from rendering the service prescribed under the Act. The penalty for a person found guilty of this offence was a fine of £100. Senior Cadets who failed (without a lawful excuse) to attend a drill or who committed a breach of discipline on parade were guilty of an offence and liable to a fine of up to £5. Under s.136, any person who evaded or failed to render the personal service required by the Act without lawful excuse was ineligible for employment in the Commonwealth Public Service and remained ineligible until such time as he performed any outstanding period of service.


Finally, in addition to any financial penalty (or in lieu of a financial penalty where a court was of the opinion that the offender was either unable to pay or payment by the offender would involve undue hardship), a court could also commit an offender to confinement in the custody of a ‘prescribed authority’ for up to 20 days or, as an alternative, to a period of time equivalent to any period of training missed. This applied to both Senior Cadets and members of the Citizen Forces.


It is important to understand that, in this instance, ‘court’ does not mean court martial. For the entire period of the universal service scheme, defaulters would face civil court, with charges brought by the army, but judgment and sentencing in the hands of civilian magistrates.


With the power of the new Act behind it, the army moved immediately to take over the remnants of the existing voluntary Commonwealth Military Cadet Corps which had been formed in 1906 to amalgamate the cadet movements of the former colonies.36 Army authorities ordered registration for compulsory cadet service to commence at the beginning of 1911, the training intake to be restricted to boys who would be turning 17 in that year.37


A quick note on the organisation of the cadet scheme is in order here. For administrative and command purposes of the army, Australia was divided into military districts, which roughly corresponded to state boundaries. On 1 January 1911 the military districts were further divided into 93 geographically based battalion areas, each of which was to provide one Citizen Forces and one senior cadet battalion. Each battalion area was sub-divided into two or three smaller training areas, each administered by an Area Officer, with each training area furnishing one or more senior cadet companies. For example, the 92nd Senior Cadet Battalion of the 23rd Brigade in Hobart had four training areas known as 92A, 92B, 92C and 92D, with three companies in the first three areas and a single company in the fourth. Thus there were 10 cadet companies spread over four separate training areas.38


By July 1911 over 102,000 boys had been medically examined for cadet service and, by December of that year, over 155,000 had been registered for training.39 At the end of the year, taking into account boys who had been rejected for training on medical grounds or who had been exempted from training for various reasons, over 89,000 Senior Cadets were in uniform.40 These cadets were organised into 92 battalions, each containing eight to 16 companies, for a total of 905 companies (with unit strengths varying due to the unequal size and population distribution of training areas).41


The most compelling aspect of the 1911 cadet scheme was that it was compulsory. While this was in the context of a wider universal military service scheme, the existence of a military service scheme which mandated the service of 14-year-old boys appears almost bizarre to a twenty-first century viewer.42 But exist it did, and the compulsory nature of the scheme soon led to problems. Any boy who did not present himself for registration or for training parades would be investigated by his Area Officer and Army Provost staff and was liable for prosecution under the Defence Act.43 As noted above, under the Act financial penalties could be levied on employers or parents who prevented their sons or employees from attending mandatory parades; a cadet who evaded training would be classed as non-efficient and was liable to a fine of between £5 and £100. In addition to this financial penalty, a court could also commit an offender to custody and confinement for a period of time corresponding to the length of service missed (any cadet committed to detention who attempted to escape from custody could be sentenced to up to 20 days’ additional detention).44 Again, it appears quite odd, even bizarre, in the twenty-first century that in Australia in the early years of the twentieth century, young men who were or who were legally considered to be members of the armed forces of the Commonwealth could be and were regularly tried before the civil courts for what were actually purely military offences. However, that is what the Act specified, this is the way the scheme was constructed, and this is the way it was implemented.


The Act specified that a person committed to the custody of a prescribed authority in pursuance of the relevant section of the Act could be detained by that authority at any prescribed institution or place, and while detained was subject to the regulations governing that institution, and to the training and discipline prescribed. Under the Act the confinement need not be continuous, the custodial authority having the power to release an offender for such periods and at such times as the authority saw fit. This clause of the Act allowed an offender in detention to be released to follow his civil occupation, the arrangement being that the offender was required to return to custody at the end of the working day.45


An interesting aspect of the Act is that it recognised the fact that a number of persons who would be dealt with under its specifications were minors. In a nice piece of legal hair-splitting, the Act specified that, as far as reasonably possible, cadets under the age of 16 years were to be dealt with by children’s courts.


The actual place of detention depended on the type of service. Members of the Citizen Forces could be sentenced to undergo detention at a military detention facility or could, depending on the perceived severity of the offence and at the discretion of the courts, be committed to a civil prison to serve their period of detention. Members of the Senior Cadets, on the other hand, would be committed to military detention facilities.


Military detention, as opposed to civil gaol, was originally served at either local detention camps, usually established in a training area drill hall, or in a military barrack or camps adjacent to military barracks. Contemporary newspaper accounts note the presence of detention camps in such remote places as Broken Hill in far western New South Wales (part of 4 MD) and Western Junction in Tasmania (6 MD).46


The most common place for detention, however, was in barracks and military encampments in the various military districts. Contemporary newspaper accounts reveal that defaulting cadets were committed to detention at Victoria Barracks and Fort Litton in Queensland, Victoria Barracks, Middle Head (Artillery School and Barracks) and Fort Scratchley in New South Wales, Victoria Barracks and Fort Queenscliff in Victoria, Fort Largs and Fort Glanville in South Australia, Swan Barracks in Western Australia, and Anglesea Barracks in Tasmania.


The terms of detention in military detention facilities generally do not seem to have been particularly onerous. ‘Defaulters’ in custody were required to complete normal drill and training for a period of up six hours per day, with the exception of Sunday. Senior Cadet detainees were permitted visits by parents and guardians at times arranged with the custodial authority, although visits were restricted to 15 minutes. Sundays were devoted to rest and divine services and detainees were permitted to receive books, magazines and newspapers.47 As noted previously, for defaulters who were in part or full-time employment or who were indentured to apprenticeships, allowance was made for ‘day release’ during the term of detention to permit the defaulter to attend his place of work and then return to the detention facility at the end of the day.


The contemporary view of the incarceration of boys between the ages of 14 and 18, as illustrated in the newspapers of the day, is quite interesting. Certainly the occasional letter to the editor complained of the ‘barbarity’ of not only calling up underage boys for part-time military service but also of incarcerating boys who evaded their ‘duty’. On the whole, however, most correspondents to newspapers and almost every editorial or piece of reportage is supportive of both the scheme of universal service and the detention of Senior Cadets and members of the Citizen Forces who had been convicted under the various sections of the Act dealing with requirements of service and penalties. A word that occurs time and again in newspaper reports is ‘shirker’; men and boys who evaded their duty were referred to as ‘drill shirkers’. Interestingly, no-one ever seems to have written to a contemporary newspaper complaining about members of the Citizen Forces being detained in military custody or sentenced to periods in a civil gaol for offences committed under the Act.


Although once the system had been implemented all terms of detention appear to have been served under direct military control, there was some confusion over the status of cadets in the earliest days of the scheme which led to some defaulters being committed to civilian juvenile detention and reform facilities. In October 1912, for example, the State Commandant in South Australia was queried by Army Headquarters over reports that 90 defaulting cadets from Port Pirie had been sentenced by the local magistrate to six weeks’ detention in the Adelaide Reformatory at Magill.48 The Commandant responded that eight boys (not 90 as reported by the press) had been committed to the reformatory but was unable to advise by what authority the police magistrate at Port Pirie had done so. For its part, the South Australian State Children’s Commission appeared somewhat bewildered about how the boys had been dumped into its care. The Commission also raised concerns about the cost of maintaining the boys, advising the military authorities in Adelaide that the average weekly cost for each boy held in the reformatory was 16 shillings and three and three-quarter pennies (although the Commission advised the army that under financial regulations it could only claim back 10 shillings). Confusion also existed over who was responsible for these funds — the state, the Department of Defence or the parents of the cadets. Further questions were raised by concerned persons concerning the fate of the eight boys at the end of their time in the reformatory. The Commission advised the army that its responsibility for the boys would end at the front gate of the reformatory and that, at the conclusion of their time at Magill, they would be marched to the gate and left to their own devices. The boys would be without money and stranded in Adelaide, a long train journey from their homes in Port Pirie. Eventually the army arranged for the boys to be met at the gates of the Reformatory by a PMF NCO who escorted them to the railway station and then handed each boy a rail warrant for the journey to Port Pirie and four shillings for a meal on the way.49


One aspect of the implementation of the Universal Training Scheme (UTS) that raised controversy, particularly in relation to Senior Cadets, was the question of conscientious objection. While the Act permitted conscientious objectors to complete non-combatant training and service, it did not allow conscientious objection as a reason for exemption from service. As early as July 1913, the Department of Defence and the army were mired in controversy over the case of a boy named Sidney Sharp Crosland from Wickham, near Newcastle, a member of the Society of Friends (Quakers), a pacifist Christian sect which rejects any form of military service.


Crosland, a bank clerk, had refused to register for universal service and had completed no service as a cadet, despite being taken under military escort to the local drill hall on a number of occasions. On turning 18, he had refused to undergo the compulsory medical examination required to transfer him from the Senior Cadets to the Citizen Forces. He was brought before the Waratah Police Court by his Area Officer, Captain Timbury, on 3 July on the following charges:


1. That on May 1 at Tighe’s Hill, being a person liable to training under the Commonwealth Defence Act, he failed, without lawful excuse, to attend a compulsory drill.


2. That, being committed to military custody by order of the court, on being released from such custody, he failed to return thereto, when ordered to do so in writing by the prescribed authority.


3. That on June 11 he disobeyed a lawful command given him by his superior officer at the drill hall, Newcastle, to fall in for drill.


4. That on June 11 he failed without lawful excuse to submit to the prescribed medical examination when so ordered by the prescribed authority at Wickham.50


Crosland was represented by a solicitor and pleaded guilty to the charges on the grounds of conscientious objection while Captain Timbury, apparently out for blood, requested that the penalties be made cumulative and that one of the penalties be 20 days’ detention. The attitude of the presiding magistrate, Mr F.G. Adrian, SM, as reported in the press, is quite interesting. Adrian noted, quite sagaciously, the difficult fact that Crosland ‘… breaks the law because he adheres to religious scruples; most people break the law because they have no religious scruples.’ Later in the proceedings, still apparently in full sympathy with the young man in front of him, Adrian stated:


I must inflict punishment sufficient to uphold the law. I am here to administer it. I must be loyal to my trust, and that is to see that the law is upheld.51


Despite his obvious sympathy for Crosland, Adrian fined the young man £3, with six shillings in costs, for failing to attend drill, in default, a month’s detention by the military authorities; £3, with six shillings in costs, for failing to attend a medical examination, in default, another month’s detention; and an additional 20 days’ detention for failing to return to military custody after being released. The latter period was made cumulative with the penalty for not submitting to medical examination.52


Crosland declined to pay the fines and was placed in military custody and removed to Sydney to serve his detention at Victoria Barracks.53 It is recorded that Crosland was well treated during his time in detention and that his employer very generously kept his position open for him during his absence.54 In fact Crosland was so well behaved in detention that he was released after completing only 20 of the 53 days to which he had been sentenced.55


A number of other Quakers refused service on conscientious grounds and also eventually found themselves in military custody. In December 1913 Herbert Ambrose Ingle of Adelaide stated before a magistrate: ‘I am not a cadet, because I have done nothing to make myself one.’56 Ingle was sentenced to 15 days’ detention at Fort Largs and his father, who supported him, was fined.


In April 1914, questions were asked in Parliament concerning the treatment of a cadet who had refused to attend drills on the grounds of conscientious objection and had been sentenced to a period of detention at Fort Queenscliff in Victoria. At Queenscliff the boy, Henry Flintoff, had continued to refuse to drill and, as a consequence, had been sentenced to a week in the cells at Fort Queenscliff on bread and water.57 The army was unrepentant, the Defence Minister advising Parliament that even though it had been explained to Flintoff that he could drill as a non-combatant and undertake duties as a stretcher-bearer, he had still refused to obey orders. As a consequence of this, he was placed in the cell and put on a penal diet of bread and water for a week. When released he was sent to Swan Island to drill with the other ‘shirkers’, but he again refused to fall in, and was sent back to the cells.58 The Defence Minister explained that ‘every consideration is shown to lads who have an objection to carrying arms, and employment for them can always be found with one of the units that do not fight.’59 Clearly, had the Defence Minister arranged for the Act to be amended to allow genuine conscientious objection as a legitimate reason for exemption, issues of the type that had arisen with Masters Crosland, Ingle and Flintoff and who knows how many others, would not have plagued him.60


Detention of ‘shirkers’ in the Senior Cadets and Citizen Forces would continue throughout World War I and into the inter-war era until the first universal service scheme was abolished in 1929.




CHAPTER 3


An outline of Australian military law and discipline in World War I


On 4 August 1914, Britain declared war on Germany and Australia found itself also at war on the side of the ‘mother country’, famously ‘to the last man and the last shilling’.


The Australian Army’s detention system and facilities during World War I cannot be examined as a single entity due to Australian legislation governing the employment of the standing army and the nature of Australia’s involvement in the war. The Defence Act did not permit the employment of members of the full-time PMF and the part-time conscripted Citizen Forces on operations outside Australia, unless they had volunteered. Faced with this reality, the government decided to raise a specially constituted expeditionary force — in effect a third army — consisting solely of men who had volunteered specifically for that force and in doing so had volunteered to serve anywhere in the world, for the duration of the war and up to 12 months beyond the end of hostilities. Thus was born the Australian Imperial Force (AIF). But this did not mean that either the PMF or the Citizen Forces disappeared — far from it, in fact. The PMF continued to serve and recruit throughout the war, as did the Citizen Forces. For the Citizen Forces, the UTS remained fully in force, boys and young men called for service in both the Senior Cadets and the Citizen Forces. This effectively meant that Australia had three armies during World War I, and all three of them were subject to different regimes of discipline and punishment.


At this stage various aspects of the military justice system, including the types of courts that a soldier could face and the various types of punishment these courts could mete out, will be described and discussed. Without this background much of what follows may make little sense.


As discussed in the previous chapter, during the period 1900 to 1921, the Australian Army operated and applied military law via the Defence Act 1903 which included the Imperial Army Act 1881. The use of the Army Act was a byproduct of colonialism and politics in the raising of the new Australian Army in 1901 and reflected the predominantly ‘militia’ or part-time nature of Australia’s military forces at the birth of the nation and the army in 1901.


The Defence Act, incorporating the Army Act, including its Rules of Procedures (court martial etc.), was modified and adapted by the introduction of the AMR&O in 1904. AMR&O formed the regulatory base for the discipline and administration of the army in peace and war whether in Australia or overseas and covered a great variety of subjects. AMR&O were vitally important to Australian military law during the period and included the only Australian content locally implemented that influenced or even resembled Australian military law. AMR&O were read and used in conjunction with the Defence Act. Military law at this time was further divided under the British code and Defence Act/AMR&O according to whether a soldier was ‘on active service’ or ‘not on active service’. On active service (in time of war) saw a soldier subject to all laws, rules, regulations and orders applicable including the British Army Act and its Rules of Procedure and was expressed as follows in the Defence Act:


Application of Army Act. &c.


235. Members of the Military Forces shall, at all times, while on Active Service, be subject to the Army Act, save so far as is inconsistent with the Act, and shall be liable to be to be arrested, tried, and punished in the manner laid down in the Army Act, and the Rules of Procedure and Regulations made thereunder.


This allowed the Australian Army to deal with almost every offence or disciplinary matter brought before it, giving the army total control over a soldier regardless of circumstances or location where the offence was committed or the matter occurred. This further meant that every offence committed under active service status would be heard and tried by a unit CO or court martial and was only rarely subject to civilian court jurisdiction.


When a soldier was ‘not on active service’ or during peacetime in Australia, the army’s ability to administer total control and discipline over the troops was far more restricted and allowed certain offences to be heard and tried by the civil courts. It was expressed in the Defence Act as:


OFFENCES NOT ON ACTIVE SERVICE


Enumeration of Offences not on Active Service, Offences in respect to Guards, Sentries, &c.


236. When not on Active Service every person, subject to military law, who commits any of the following offences, that is to say:


Mutiny and Sedition


Striking or threatening a superior officer


Disobedience to a superior officer


Insubordination


Neglect to obey


Desertion


Absence from duty without leave


Scandalous conduct of officer


Disgraceful conduct of soldier


Drunkenness


Permitting Escape


Irregular Detention


Escape from confinement


Damage to or loss of equipment, horse, &c.


False accusation or false statement


False answer on enlistment


Traitorous words


Ill-treating a soldier


Withholding soldiers pay


Fails to assist magistrate in punishment of civil offences


Conduct to prejudice of military discipline


Connivance at desertion


Falsifying official documents


False declaration


Neglect to report and signing in blank


False evidence


Enlistment of soldier or sailor discharged with ignominy or disgrace


Injurious disclosures


Australian military law during World War I was the same as peacetime law with the major difference the application of the ‘when on active service’ caveat. This meant that all offences, whether regarded as civil or military, could be tried by military law and the punishments awarded could be more severe.


Members of the AIF were advised that they would serve under the terms of the Army Act (1914) as early as 9 September 1914 with the issue of Australian Imperial Force Order (AIFO) No. 13 which stated:


(i) Members of the Australian Imperial Force are now on military service in time of war, and are therefore “on active service” (Defence Act, Section 4). The Australian Imperial Force is therefore subject to the Army Act, save so far as it is inconsistent with the Defence Act (Defence Act, Section 55).


(ii) From the time of embarkation until return to Australia, the Australian Imperial Force will be subject to the Army Act without qualification (Army Act, Section 177 and Defence Act, Section 54A).1


Section 55 of The Defence Act 1903 states:


The Military Forces shall at all times, whilst on war service, whether within or without the limits of the Commonwealth, be subject to the Army Act save so far as it is inconsistent with this Act and subject to such modifications as are prescribed.2


Section 54A of The Defence Act 1903 states:


1. Members of the Military Forces, whether on war service or not –


(a) serving with Imperial Forces outside Australia; or


(b) on their way from Australia for the purpose of so serving; or


(c) on their way back to Australia after so serving or after war service, shall be deemed to be on war service and shall be subject to the Army Act, as if they were part of His Majesty’s Regular Forces.3


Section177 of the Army Act referred to in AIFO No. 13 paragraph 62. (ii) states:


Where any force of volunteers, or of militia, or any other force, is raised in India or in a colony, any law of India or the colony may extend to the officers, non-commissioned officers and men belonging to such force, whether within or without the limits of India or the colony; and any such law may apply, in relation to such force and to any officers, non-commissioned officers, and men thereof all or any of the provisions of this Act, subject to such adaptations, modifications and exceptions as may be specified in such law, and where so applied this Act shall have effect in relation to such force, subject to such adaptations, modifications and exceptions as aforesaid; and where any such force is serving with part of His Majesty’s regular forces, then so far as the law of India or the colony has not provided for the government and discipline of such force, this Act and any other Act of the time being amending the same shall, subject to such exceptions and modifications as may be specified in the general orders of the general officer commanding His Majesty’s forces with which such force is serving, apply to the officers, non-commissioned officers, and men of such force, in like manner as they apply to the officers, non-commissioned officers, and men of the regular forces.


But, one might argue, Australia was not a ‘colony’ in 1914, it was a dominion and therefore the Army Act would not apply to Australia. Not so, however, for the legal definition of ‘colony’ for the purposes of Army Act s. 177 (accepted as such by the Australian government of the day) is:


AA s.190 (23) The expression “colony” means any part of His Majesty’s dominions exclusive of the British Islands and of British India, and includes Cyprus and any British protectorate, and where parts of such dominions are under both a central and a local legislature, all parts under the central legislature shall, for the purposes of this definition, be deemed to be one colony.


By now it should be clear that the maintenance of discipline in the army has always been taken very seriously — the Romans clubbed soldiers to death for cowardice in battle; Richard I had shipboard murderers tied to the corpse of the victim and thrown overboard; Wellington flogged men for insubordination and hanged them for looting — all in the name of maintaining discipline. Although the AIF garnered a reputation for ill-discipline, records show that there was also a great deal of indiscipline in the other armies of the Empire. In addition, most of the ‘offences’ that appear on the AIF’s discipline record were generally of a minor or non-serious nature — overstaying leave, breaking camp, neglecting to obey standing orders, etc.


There were (and still remain) certain peculiarities of the military justice system that set that system well and truly apart from the system of civil justice. Some of these peculiarities relate to terminology, some to procedure.


[image: image]


H16171: entrance to the Military Mounted Police Camp at Mitcham Army Camp, South Australia.


One aspect of the military justice system that needs to be explained is a word that will appear occasionally throughout this book. This is the word ‘summary’, which can be found in the terms ‘summary authority’ and ‘summary punishment’. The CO of a unit, or an officer in command of a unit, sub-unit or element who has been granted the powers of a CO for disciplinary purposes, is a ‘summary authority’ — that is, a person who is authorised under the enabling legislation (the Defence Act or the Army Act) to hear disciplinary cases and administer authorised punishments without recourse to a court martial. Punishment awarded by a summary authority was referred to as ‘summary punishment’. During World War I, and indeed up to the present day until the replacement of AMR&O and the disciplinary sections of the Defence Act, summary punishments consisted of admonishment, extra duties, confinement to barracks, loss of pay in the form of either minor fines or pay stoppages and short periods of detention. Depending on the nature of the offence, a subordinate summary authority, for example a company commander in an infantry battalion, could offer the defendant a choice of accepting the punishment of the summary authority or having his case heard by the next higher authority — the CO. In the case of a CO, for example the lieutenant colonel commanding an infantry battalion, if a defendant chose not to accept the award of the summary authority, he would be remanded for court martial. ‘Summary punishment’ in terms of military justice means a form of immediate justice that dispenses with a court but which is still carried out within a legal framework with proper procedures. It must not be confused with the concept of ‘summary punishment’, ‘summary justice’ or ‘summary execution’ where these are applied to a form of ‘instant’ justice outside the legal system, for example the execution of a criminal by police without recourse to the courts or the legal system.


Punishment of officers is a special point. Officers were not awarded sentences of military detention, although an officer accused of a civil crime, such as murder, rape or robbery, would generally be handed to the civil authorities for trial and, if found guilty, incarceration in a civil gaol. If tried by court martial, however, and found guilty of an offence for which the punishment for an enlisted man could include a period of detention, an officer would instead be administratively removed from the army. In other words, he would be cashiered or dismissed from His Majesty’s service or have his commission cancelled, or have his appointment terminated, or be retired and his retirement entered in service records as being due to an offence or misconduct of any kind committed during his service. All these punishments amount to the same thing: the guilty officer was literally thrown out of the army. However, as with different levels of imprisonment, the different forms of removal of officers carried different levels of opprobrium. To be ‘cashiered’ was the very worst, as it carried a stigma of public humiliation. The term dates back to the eighteenth and nineteenth century British Army when commissions were generally purchased. If an officer was cashiered, he lost both the money he had paid for his commission and also the right to ‘sell on’ his commission to recoup his money. Officers could, however, be placed in a detention facility for the purposes of close arrest, although this was an extremely rare occurrence.


Another peculiarity of the military justice system was the loss of benefits to which a convicted man would have been entitled had his discharge not been for bad conduct. One of the penalties that could be levied on a man sentenced to imprisonment or detention was forfeiture of part or all of his medal entitlement. This included forfeiture of decorations for gallantry and meritorious service, although this does not generally seem to have occurred, as will become evident later in the book. A soldier discharged with ignominy automatically forfeited entitlement to campaign stars and medals. Service as a member of the Australian Naval and Military Expeditionary Force (AN&MEF), for example, which is covered in Chapter 5, qualified a soldier for the 1914–15 Star. However, the records of the members of the force who were sentenced to discharge with ignominy show that all forfeited their entitlement to the star. In 1922, the army established the Standing Medals Board which reviewed all cases of medal forfeiture during the war and decided whether or not entitlements would be restored. In some cases the whole of the forfeiture was upheld; in other cases the entitlement was partially restored, with forfeiture of the 1914–15 Star upheld but entitlement to the British War Medal 1914–1920 and the Victory Medal restored. In other cases the whole entitlement was restored. The eventual decision seems to have been based on the man’s entire record. Decisions of the board were sometimes challenged and occasionally changed to restore a previously forfeited entitlement.


A point that will recur throughout this book is the difference between ‘imprisonment with hard labour’ and ‘penal servitude’. While these two penalties of British origin are similar, there is a single major difference — the length of time to which a person could be sentenced. The maximum period of time to which a person could be sentenced to imprisonment with hard labour was two years, while the minimum amount of time for penal servitude was five years up to a maximum of life. Treatment and terms of incarceration were identical, with penal servitude introduced into the British legal system by the Penal Servitude Act of 1857 as a replacement for transportation. A person sentenced to either imprisonment with hard labour or penal servitude could be put to hard manual labour, either inside or outside the prison in which he was incarcerated. He could, for example, be employed outside the prison walls on tasks such as quarrying, rock-breaking or road-making. However, penal servitude generally carried more severe treatment and greater restriction of privileges. A man could also be sentenced to imprisonment without hard labour which, while probably not much less uncomfortable for the man completing the sentence, would reflect in his record during later assessments of his service.


Field punishment is another aspect of the military justice system that needs to be explained, as it features frequently throughout the book. This form of punishment had been instituted in the British Army in 1881 as a lesser punishment to detention or imprisonment and to replace flogging. Field punishment, which will be discussed in further detail in the next chapter, had last been reviewed in 1907, when the following rules were published:


Rules for Field Punishment


RULES FOR FIELD PUNISHMENT MADE UNDER S.44 OF THE ARMY ACT.




1. A court-martial, or a commanding officer, may award field punishment for any offence committed on active service, and may sentence an offender for a period not exceeding, in the case of a court-martial three months, and in the case of a commanding officer twenty-eight days, to one of the following punishments, namely:


(a) Field punishment No.1.


(b) Field punishment No.2.


2. Where an offender is sentenced to field punishment No. 1, he may, during the continuance of his sentence, unless the court-martial or the commanding officer otherwise directs, be punished as follows:—


(a) He may be kept in irons, i.e., in fetters or in handcuffs, or both fetters and handcuffs; and may be secured so as to prevent his escape.


(b) When in irons he may be attached for a period or periods not exceeding two hours in any one day to a fixed object, but he must not be so attached during more than three out of four consecutive days, nor during more than twenty-one days in all.


(c) Straps or ropes may be used for the purposes of these rules in lieu of irons.


(d) He may be subjected to the like labour, employment, and restraint, and dealt with in the like manner as if he were under a sentence of imprisonment with hard labour.


3. Where an offender is sentenced to field punishment No. 2, the forgoing rules with respect to field punishment No. 1 shall apply to him, except that he shall not be liable to be attached to a fixed object as provided by paragraph (b) of Rule 2.


4. Every portion of a field punishment shall be inflicted in such manner as is calculated not to cause injury or to leave any permanent mark on the offender; and a portion of a field punishment must be discontinued upon a report by a responsible medical officer that the continuance of that portion would be prejudicial to the offender’s health.


5. Field punishment will be carried out regimentally when the unit to which the offender belongs or is attached is actually on the move, but when the unit is halted at any place where there is a provost marshal, or an assistant provost marshal, the punishment will be carried out under that officer.


6. When the unit to which the offender belongs or is attached is actually on the move, an offender awarded field punishment No. 1 shall be exempt from the operation of Rule (2) (b), but all offenders awarded field punishment shall march with their unit, carry their arms and accoutrements, perform all their military duties as well as extra fatigue duties, and be treated as defaulters.





(Signed) R.B. HALDANE


29th June, 1907.


As noted above, examination of the records makes it clear that there was a great deal of ill-discipline in the AIF, although, to be fair to the AIF, the records also show that there was a great deal of indiscipline in the other armies of the Empire as well. In comparison to the AIF, the Canadian Expeditionary Force (CEF), for example, was nowhere near as well-disciplined and well-behaved as has traditionally been believed and taught in Australia. For example, on 10 February 1916 hundreds of Canadian soldiers descended on two restaurants in Calgary, Alberta, and destroyed both establishments following a rumour that the owner of the establishment had fired a British veteran and replaced him with an enemy alien.4 Five days later, on 15 February, in Berlin (later renamed Kitchener), Ontario, hundreds of soldiers of the CEF 118th Battalion sacked and burned a German social club while local police looked on helplessly.5 A serious outbreak of fighting between members of the CEF and the local police occurred in Winnipeg, Manitoba, over the period 1–2 April 1916; the outbreak saw a concerted attack on the Winnipeg police station by drunken soldiers determined to release mates who had been arrested during the original outbreak of unrest the previous day. While the police responded with a baton charge, peace was not restored until the local commandant had turned out an extra 1000 soldiers under arms to clear the streets and round up uniformed troublemakers.6 In a similar incident at Calgary in October 1916, the Calgary police station was seriously damaged, a soldier was shot and wounded by a member of the Royal North West Mounted Police (RNWMP) and an RNWMP constable was seriously injured after being assaulted by a group of soldiers.7 Later examples of CEF ill-discipline include the mutiny in the 7th Canadian Infantry Brigade in France in December 1918; the Kinmell Park Mutiny at Rhyl, Wales, on 4–5 March 1919 which resulted in the deaths of five Canadian soldiers and numerous prison sentences; and the attack on the police station at Epsom, Surrey, on 17 June 1919 by up to 800 Canadian soldiers, which resulted in the death of one policeman and serious injury to 14 other constables.8 The relatively tame AIF efforts in Cairo in April and July of 1915, collectively known as the ‘Battle of the Wozza’ and even the Liverpool (Sydney, New South Wales) Riots of 1916, the only known major outbreaks of group violence by the AIF, tend to pale in comparison with these Canadian efforts and certainly prove that the Australians were not alone in having a reputation for ill-discipline and that the supposed unique ‘larrikin spirit’ of the digger was not actually unique.


The types of offences were many and varied, and there were specific procedures stating who could try the offences and what punishments could be awarded. In the first place, small-scale misdemeanours, which hardly rate the title of ‘crime’, included everything from matters of individual presentation such as being unshaven, untidy or losing kit; not saluting or addressing superiors correctly; possessing dirty or incorrect equipment; being late on parade or home after curfew etc. These types of offence would be detected and dealt with by NCOs and officers from a man’s own unit in the form of administrative discipline that comes under the heading of summary punishment. NCOs often gave men extra fatigues or exercise as punishment for small infringements. Being confined to barracks or losing a day’s pay was a torment for men who were eager for rest and amusement.


For moderately serious crimes — being absent without leave (AWL), insubordination, losing by neglect, minor theft — a man would normally be tried and sentenced by his CO as a summary offender. However, as noted above, the Army Act allowed the man to refuse to accept the CO’s punishment and to elect trial by court martial instead. The CO or an officer exercising the powers of a CO for disciplinary reasons could award maximum punishments as follows:


• detention up to 28 days


• field punishment up to 28 days


• forfeit of all pay up to 28 days


• for drunkenness, a fine up to 10 shillings


Administratively, summary authorities could also award a number of minor punishments, with the offender having no right to a court martial:


• confinement to camp for up to 14 days


• extra guard duty


• reprimand


• severe reprimand


• admonition


The most serious crimes — desertion, illegal absence, offering or using violence to a superior, assault, serious theft, disobedience, mutiny, fraud, embezzlement — were tried by courts martial. The Army Act permitted the military administration of justice for certain offences that would normally have been tried by a civilian court if the man had not been on active service, for example, murder or rape. Other offences were purely military in nature, such as desertion.


Offences for which a man could be tried by court martial are listed in Table 1:






	Offence


	Army Act Reference


	Maximum Penalty







	Shamefully delivering up a garrison to the enemy


	AA s.4 (1)


	Death







	Shamefully casting away arms in the presence of the enemy


	AA s.4 (2)


	Death







	Treacherously holding correspondence with or giving intelligence to the enemy, or treacherously or through cowardice sending a flag of truce to the enemy


	AA s.4 (3)


	Death







	Assisting the enemy with arms, ammunition, or supplies, or knowingly harbouring or protecting an enemy not being a prisoner


	AA s.4 (4)


	Death







	Having been made a POW voluntarily serving with or aiding the enemy


	AA s.4 (5)


	Death







	Knowingly doing any act calculated to imperil the success of HM forces


	AA s.4 (6)


	Death







	Misbehaving before the enemy in such a manner as to show cowardice


	AA s.4 (7)


	Death







	Leaving the ranks on pretence of taking wounded men to the rear


	AA s.5 (1)


	Penal Servitude







	Wilfully destroying property without orders


	AA s.5 (2)


	Penal Servitude







	Being taken prisoner by want of due precaution, or disobedience of orders, or wilful neglect of duty, or, having been taken prisoner, fail to rejoin HM service when able to do so


	AA s.5 (3)


	Penal Servitude







	Holding correspondence with, or giving intelligence to, or sending a flag of truce to the enemy without due authority


	AA s.5 (4)


	Penal Servitude







	Spreading reports calculated to create unnecessary alarm or despondency


	AA s.5 (5)


	Penal Servitude







	In action or prior to going into action, using words calculated to create alarm or despondency


	AA s.5 (6)


	Penal Servitude







	Leaving his CO to go in search of plunder


	AA s.6 (1a)


	Death







	Leaving his guard, piquet or post without orders from his CO


	AA s.6 (1b)


	Death







	Forcing a safeguard


	AA s.6 (1c)


	Death







	Forcing a soldier when acting as sentinel


	AA s.6 (1d)


	Death







	Doing violence to a person bringing provisions to the forces


	AA s.6 (1e)


	Death







	Committing an offence against the person of a resident in the country in which he was serving


	AA s.6 (1f)


	Death







	Breaking into a house in search of plunder


	AA s.6 (1g)


	Death







	By discharging firearms intentionally occasioning false alarms on the march


	AA s.6 (1h)


	Death







	Treacherously making known the parole, watchword or countersign to any person not entitled to receive it, or treacherously giving a parole, watchword or countersign different from what he received


	AA s.6 (1i)


	Death







	Irregularly detaining or appropriating to his corps, battalion or detachment any provisions or supplies proceeding to the forces, contrary to orders


	AA s.6 (1j)


	Death







	When acting as a sentinel on active service sleeping at his post


	AA s.6 (1k)


	Death







	By discharging firearms, etc., negligently occasioning false alarms in camp


	AA s.6 (2a)


	Imprisonment







	Making known the parole, watchword, or countersign to any person not entitled to receive it; or, without good cause, giving a parole, watchword or countersign different from what he received


	AA s.6 (2b)


	Imprisonment







	Causing a mutiny in the forces


	AA s.7 (1)


	Death







	Endeavouring to persuade persons in HM forces to join in a mutiny


	AA s.7 (2)


	Death







	Joining in a mutiny


	AA s.7 (3)


	Death







	Having knowledge of a mutiny, failing to inform without delay his Commanding Officer of same


	AA s.7 (4)


	Death







	Striking or offering violence to his superior officer, being in the execution of his duty


	AA s.8 (1)


	Death







	Striking or offering violence, or using threatening or insubordinate language to his superior officer


	AA s.8 (2)


	Penal Servitude







	Disobeying in such a manner as to show a wilful defiance of authority, a lawful command given personally by his superior officer


	AA s.9 (1)


	Death







	Disobeying a lawful command given by his superior officer


	AA s.9 (2)


	Penal Servitude







	When concerned in a quarrel, refusing to obey an officer who ordered him into arrest


	AA s.10 (1)


	Imprisonment







	Striking a person in whose custody he was placed


	AA s.10 (2)


	Imprisonment







	Resisting an escort whose duty it is to apprehend him or hold him in custody


	AA s.10 (3)


	Imprisonment







	Breaking out of barracks, camps or quarters


	AA s.10 (4)


	Imprisonment







	Neglecting to obey any general, garrison or other orders


	AA s.11


	Imprisonment







	Deserting HM service, or attempting to desert


	AA s.12 (1a)


	Death







	Persuading or endeavouring to persuade a person to desert from HM service


	AA s.12 (1b)


	Death







	Fraudulent enlistment


	AA s.13 (1a) AA s.13 (1b)


	First offence imprisonment; second penal servitude







	Assisting a person subject to military law to desert


	AA s.14 (1)


	Imprisonment







	Being cognisant of a desertion or an intention to desert does not give notice to his CO or take steps to cause the deserter or intending deserter to be apprehended


	AA s.14 (2)


	Imprisonment







	Absenting himself without leave


	AA s.15 (1)


	Imprisonment







	Failing to appear at a place of parade appointed by his CO, or going from there without leave, or, without urgent cause, quitting the ranks


	AA s.15 (2)


	Imprisonment







	Being found beyond any limits fixed or any place prohibited by any general, garrison or other order, without a pass or written leave from his CO


	AA s.15 (3)


	Imprisonment







	Absenting himself without leave, or without due cause, from any school when ordered to attend there


	AA s.15 (4)


	Imprisonment







	When charged with the care of public money, fraudulently embezzling or misapplying the same


	AA s.17


	Penal Servitude







	Malingering or feigning or producing disease or infirmity


	AA s.18 (1)


	?? Imprisonment







	Wilfully maiming himself with intent to render himself unfit for service


	AA s.18 (2)


	Imprisonment







	Wilfully committing misconduct, or wilfully disobeying any orders, by means of which misconduct or disobedience, produces or aggravates disease or infirmity, or delays its cure


	AA s.18 (3)


	Imprisonment







	Stealing, embezzling or receiving, knowing them to be stolen, any money or goods the property of a comrade or officer, or any money or goods belonging to any regimental mess or band, or to any regimental institution, or any public money or goods


	AA s.18 (4)


	Imprisonment







	Committing any offence of a fraudulent nature not previously mentioned in the Act, or any other disgraceful conduct of a cruel, indecent, or unnatural kind


	AA s.18 (5)


	Imprisonment







	Drunkenness


	AA s.19


	Cashiering or imprisonment







	Unnecessarily detaining a person in arrest or confinement


	AA s.21 (1)


	Imprisonment







	Having committed a person to custody, failing without reasonable cause and within reasonable time to provide a written account of the charge against the person in custody


	AA s.21 (2)


	Imprisonment







	When in command of a guard, as soon as he is relieved or otherwise within 24 hours failing to give a written report dealing with any person placed in his custody


	AA s.21 (3)


	Imprisonment







	Being in arrest or confinement or in prison or otherwise in lawful custody, escaping or attempting to escape


	AA s.22


	Imprisonment







	Conniving at the exaction of an exorbitant price for a house or stall let to a sutler


	AA s.23 (1)


	Imprisonment







	Laying duty upon, or taking a fee or advantage for, or being interested in sale of any stores brought into camp, etc, or sale of any provisions or stores for the use of HM forces


	AA s.23 (2)


	Imprisonment







	Pawning, selling, destroying his arms, ammunition, equipment, instruments, clothing, regimental necessaries or any horse of which he has charge, or any public property issued to him or entrusted to his care


	AA s.24 (1)


	Imprisonment







	Losing by neglect any of the above


	AA s.24 (2)


	Imprisonment







	Making away with by pawning, selling, destroying or otherwise any military decoration granted to him


	AA s.24 (3)


	Imprisonment







	Wilfully injuring anything covered by s.23, or any property belonging to a comrade, or to an officer, or to any regimental mess or band, or to any regimental institution, or any public property


	AA s.24 (4)


	Imprisonment







	Ill-treating any horse or animal used in the public service


	AA s.24 (5)


	Imprisonment







	In any document made or signed by him, knowingly making a false statement


	AA s.25 (1a)


	Imprisonment







	In any document made or signed by him, knowingly omitting with intent to defraud


	AA s.25 (1b)


	Imprisonment







	With intent to injure or defraud, suppressing, defacing, altering or making away with a document


	AA s.25 (2)


	Imprisonment







	Knowingly making a false declaration


	AA s.25 (3)


	Imprisonment







	When signing any official military document, leaving blank any part for which his signature is a voucher


	AA s.26 (1)


	Imprisonment







	Refusing or by culpable neglect omitting to make or send a report


	AA s.26 (2)


	Imprisonment







	Knowingly making a false accusation


	AA s.27 (1)


	Imprisonment







	Knowingly making a false statement when making a complaint


	AA s.27 (2)


	Imprisonment







	Falsely stating that he has been guilty of desertion or fraudulent enlistment


	AA s.27 (3)


	Imprisonment







	Wilfully making a false statement with an intent to obtain an extension of leave


	AA s.27 (4)


	Imprisonment







	Failing to appear as a witness at a court-martial when ordered to do so


	AA s.28 (1)


	Imprisonment







	Refusing to make an oath or declaration legally required by a court-martial


	AA s.28 (2)


	Imprisonment







	Refusing to produce any document in his power legally required by a court-martial to be produced


	AA s.28 (3)


	Imprisonment







	Refusing to answer a question of a court-martial which the court may legally require to be answered


	AA s.28 (4)


	Imprisonment







	Being guilty of contempt of a court-martial or of causing a disturbance in the proceedings of a court-martial


	AA s.28 (5)


	Imprisonment







	Wilfully giving false evidence to a court-martial


	AA s.29


	Imprisonment







	Being guilty of any ill-treatment of the occupier of a house in which he is billeted


	AA s.30 (1)


	Imprisonment







	Wilfully demanding billets which are not actually required


	AA s.30 (4)


	Imprisonment







	Taking or allowing to be taken money for excusing a person from a liability to provide billeting


	AA s.30 (5)


	Imprisonment







	Using or offering menace or compulsion on a constable or civil official to make him provide billets


	AA s.30 (6)


	Imprisonment







	Using or offering menace or compulsion on a person to oblige him to receive, without his consent, a person or horse for billet


	AA s.30 (7)


	Imprisonment







	Wilfully demanding a carriage, animal, vessel or aircraft not actually required


	AA s.31 (1)


	Imprisonment







	Failing to comply with the provisions of the Act relating to the impressment of carriages in regard to payment of sums due for carriages or regarding weighing the load


	AA s.31 (2)


	Imprisonment







	Compelling any carriage, animal or vessel to travel against the will of the owner beyond the proper distance or to carry greater weight than agreed


	AA s.31 (3)


	Imprisonment







	Failing to speedily discharge any carriage, animal, vessel or aircraft furnished in pursuance to the provisions of the Act in relation to impressment of carriages


	AA s.31 (4)


	Imprisonment







	Compelling a person in charge of a carriage, etc., to take baggage, stores or persons not entitled to be carried


	AA s.31 (5)


	Imprisonment







	Ill-treating or allowing to ill-treat the owner of a carriage, etc.


	AA s.31 (6)


	Imprisonment







	Using or offering menace to a constable to make him provide a carriage, etc.


	AA s.31 (7)


	Imprisonment







	Forcing any carriage, etc., from the owner


	AA s.31 (8)


	Imprisonment







	Failing to reveal that he had been discharged or dismissed with disgrace from HM forces when enlisting in regular forces


	AA s.32 (1)


	Imprisonment







	Wilfully making a false answer to a question on an attestation paper


	AA ss.33


	Imprisonment







	Improperly or illegally enlisting any person into the forces


	AA s.34 (1)


	Imprisonment







	Wilfully contravening any acts or regulations dealing with the enlistment of soldiers


	AA s.34 (2)


	Imprisonment







	Using traitorous or disloyal words regarding the Sovereign


	AA s.35


	Imprisonment







	Without due authority disclosing the numbers or positions of any forces, magazines or stores of the forces, or any preparations or orders relating to operations or movements of forces


	AA s.36


	Imprisonment







	Striking or otherwise mistreating any soldier


	AA s.37 (1)


	Imprisonment







	Unlawfully detaining the pay of a soldier or refusing to pay a soldier when his pay is due


	AA s.37 (2)


	Imprisonment







	Fighting, promoting or conniving at fighting a duel


	AA s.38 (1)


	Imprisonment







	Attempting to commit suicide


	AA s.38 (2)


	Imprisonment







	Neglecting or refusing to hand over to the civil authority, or to assist in the lawful apprehension of, any officer or soldier punishable by the civil court


	AA s.39


	Imprisonment







	Committing any act, conduct, disorder, or neglect to the prejudice of good order and military discipline


	AA s.40


	Imprisonment







	Treason


	AA s.41 (1)


	Death







	Committing the offence of murder


	AA s.41 (2)


	Death







	Manslaughter or treason-felony


	AA s.41 (3)


	Penal Servitude







	Rape


	AA s.41 (4)


	Penal Servitude








Table 1: Offences and Punishments under the Army Act — World War I


The penalties listed above represent the maximum penalty that could be awarded for that offence. That is, while the maximum penalty listed for the offence of ‘Breaking into a house in search of plunder’ was death, a court martial was not obliged to award that punishment and could award any lesser punishment that it felt was warranted. For example, while the maximum sentence for ‘Committing an offence against the person of a resident in the country in which he was serving’ (AA s.6 [1f]) was death, on 21 May 1918 Privates Dickinson and Smith of the 3rd Anzac Camel Battalion were found guilty of two counts of this offence but were sentenced to just 18 months’ imprisonment with hard labour.9 The reason for the extreme leniency of the sentence is almost certainly the nature of the actual offences. Dickinson and Smith had been acting as bridge guards at Ferry Post on the Suez Canal on 6 May 1918 when they had quarrelled with two Egyptian civilians whom they had then thrown into the canal.10 The two were also found guilty on two counts of conduct to the prejudice of good order and military discipline as a result of also throwing into the canal two French North African colonial soldiers who had tried to intervene.11 Had they actually injured any of the victims, it is more than likely that their sentences would have involved penal servitude. Both men were committed to the AIF Field Punishment Compound at Moascar (discussed in the next chapter) where they remained until their sentences were suspended under the Army (Suspension of Sentences) Act 1915.12


For a court martial to award field punishment, it was essential that, when framing the charge against the accused, the term ‘when on active service’ was included in the wording.


The sentence that could be awarded depended not just on the offence sections of the Army Act, but also on the type and level of court martial that the accused would face. The various types of court martial, their required composition and the maximum sentences they could award are described in Table 2 below:






	Type of Court


	Minimum Number of Members


	Minimum Length of Service of Members


	Rank of President


	Maximum Powers


	Convening Authority







	General


	5 (9 in UK, India, Malta and Gibraltar)


	3 years


	An officer of Field Rank (a Colonel if possible)


	Death


	His Majesty, or GOC by Warrant







	District


	3


	2 years


	An officer of Field Rank (a Captain may sit if no senior officer available)


	2 years’ hard labour; reduction of NCO to the ranks; discharge


	GOC, or other officer by Warrant







	Regimental


	3


	1 year


	Captain


	42 days’ detention


	GOC or CO







	Field General


	3 (2 if no third officer available, but powers were limited)


	


	An officer of Field Rank (a Captain may sit if no senior officer available)


	Death


	OC detail when on active service, where no GCM was possible, or no superior authority








Table 2: Types of Courts Martial


Officers could only be tried by a General Court Martial or a Field General Court Martial. NCOs above the rank of corporal could not be tried by a court inferior to a District Court Martial.


The ‘Convening Authority’ mentioned in the table was the authority with the power to order that a court martial be held. Convening a court martial was not simply a matter of the CO of a unit deciding that one of his officers or men should be tried for an offence, selecting the requisite number of officers to constitute a court and telling them to get on with it. If an officer commanding a unit decided that a court martial was warranted, he had to approach whichever authority in his operational or service area had the power to convene a court martial, outline the relevant facts and recommend that a court martial be convened. If the convening authority agreed, he would issue an order that a court martial be convened, stating the date, time and place; the person to be tried; the members detailed to constitute the court; and an order that all persons concerned with the trial, including witnesses, were to assemble at the appointed place on the appointed date and time. As described in the table, a General Court Martial could only be convened by the King or by a General Officer Commanding (GOC) an army, corps or district who was in possession of a Royal Warrant granting the officer to convene a General Court Martial. The GOC ANZAC at Gallipoli for instance, Lieutenant General Birdwood, held a warrant as a convening officer for a General Court Martial. A District Court Martial could be convened by a GOC or by another officer holding a warrant. For example, Major General Bridges, the first commander of the 1st Australian Division, was issued with a warrant authorising him to convene a District Court Martial before the first convoy left Australia. A Regimental Court Martial could be convened by a GOC, including a brigade commander if that officer held the rank of brigadier general, or by a CO. The last type of court martial, the Field General Court Martial, is an interesting case. A Field General Court Martial, which had all the powers of a General Court Martial, up to and including the awarding of the death penalty, could be convened on the order of the officer commanding a detached unit or force where it was not possible to convene a General Court Martial due to the isolated nature of the service or where there was no superior authority available to which a request to convene a court martial could be made.


In the case of Australia, in addition to the Army Act, authority to convene a court martial, appoint officers to constitute a court martial, confirm the finding or findings of a court martial (including sending back for revision the finding or sentence, or both, of a court martial), mitigate or remit the punishment or any part of the punishment awarded by sentence of court martial or commute the punishment for a lesser punishment, and suspend the execution or currency of a sentence under such terms and conditions as he thought fit, was vested in the Governor-General under s. 86 of the Defence Act. In reality of course, apart from the power to suspend a sentence, which the Governor-General could do on advice from his military and civilian defence advisers, he had little to do with military courts martial, his powers being delegated to any officer he nominated, under authority of s. 87 of the Defence Act. This was the legal authority vested in Major General Bridges in 1914, for example, when he led the first contingent of the AIF overseas.


The courts martial process was meant to be thorough, well-documented and conducted in accordance with law expressed in the Army Act, which was subject to annual reconsideration by Parliament. Men on trial were supposed to be represented, and all evidence gathered and considered. Claims that these principles were not always adhered to in practice are common, the usual reason given as the stress of action. It is also claimed that documentation was often scant and the process quick, that men were often not represented, and were frequently tried by officers not of their own regiment or corps. However, an examination of numerous courts martial records in the course of research for this book shows that, while much of the foregoing might have applied to the British Army, it did not apply to the AIF. Even courts martial conducted under the strain of combat at Gallipoli appear to have been carried out with scrupulous attention to detail and form. At every step in a court martial the President of the Court was required to note in writing that the particular Rule of Procedure governing that section had been complied with or, if the Rule of Procedure had not been complied with, provide an acceptable reason for this. In addition, the decision of a court martial was not final and every finding was subject to review and confirmation at various levels, right up to the Commonwealth Attorney-General. Research for this book revealed numerous cases in which the court martial verdict on a member of the AIF was not upheld by the reviewing officer, often on the grounds of failure to adhere to the correct procedures or on grounds that the soldier on trial was not fairly represented or that evidence provided by the prosecution was faulty or not strong enough to support the verdict and sentence of the court.


As for soldiers not being tried by officers of their own regiment or corps, obviously, for a Regimental Court Martial, the court, by its very nature, would consist of officers of the regiment or unit. I have found no evidence to suggest that any such courts were marred by bias. Officers appointed to sit on a Regimental Court Martial would have been well aware of their responsibility to act impartially. For District Courts Martial, the claim that the appointment of officers who were not from an accused soldier’s regiment or corps would somehow have placed the soldier at some sort of disadvantage would not be easy for the claimants to prove. Again, examination of various sources shows that District Courts Martial were constituted from a panel of officers from static units in a particular district or area who were named by the local commandant as officers who would be drawn on when a court was to be convened. It would, in fact, be rare for a soldier tried in these circumstances to face a court that included an officer or officers of his own unit, particularly since the unit of the man on trial might be on active service at the front while he himself was being tried at a location well removed from the front. For example, a soldier whose unit was in action in France may well have faced trial in London. Finally, for General Courts Martial and Field General Courts Martial, AIF courts martial records show that courts never seemed to include officers from an accused soldier’s own unit. However, once again, without definite proof, any claims of bias one way or another on the part of the court would be impossible to prove.13
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