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Introduction



Electile Dysfunction

Danger lurks in American presidential elections. This peril manifested spectacularly on January 6, 2021, when thousands of rioters overran police barricades at the United States Capitol, leading to nine deaths, 138 injuries, more than 1,000 indictments, hundreds of prison sentences, and tens of millions of dollars in damage. Every day since, analysts and pundits have rehearsed the social, political, and cultural factors that precipitated this melee.1

But what if our very method of selecting the president creates unique vulnerabilities and increases the motivations for such frightening unrest? Joe Biden’s decisive popular-vote margin of more than 7 million mattered little that day, because his Electoral College win hung precariously on fewer than 50,000 votes in three key states. In that razor-thin finish, Donald Trump’s supporters found ample incentive to embrace swirling allegations of voter fraud. Just as troubling, if those strategic 50,000 votes had gone the other way, a completely different group of Americans would rightly have felt aggrieved.

In recent decades our strange presidential election mechanism has produced these kinds of quirky results with increasing frequency. Who can forget the Bush-Gore contest of 2000, when the results hinged on “hanging chads” and less than 1,000 votes in Florida? After weeks of a messy single-state recount, the Supreme Court halted the process, and George W. Bush won by a single Electoral College vote, even though a half-million more Americans chose Al Gore.

Most notoriously among these recent anomalies, in 2016, Donald Trump stunned the world with an Electoral College victory of 302–227, while losing the popular vote by 3 million.

This system increasingly returns results that threaten to undo the expressed wishes of a majority of voters, and these “misfires” profoundly damage the body politic. Election outcomes of doubtful legitimacy weaken governing mandates and deepen partisan suspicion. As of this writing, well more than half of Republican voters believe that Democrats “stole” the 2020 election, and members of both parties express grave fears about integrity and fairness. At the center lies a method for choosing the president that few Americans understand, and many do not trust.2

More Electoral College agitation may await in our immediate future, and many Americans rightly wonder if the country’s deteriorating social fabric will hold against such stress.

Compounding these troubling developments, misconceptions and gross misinformation about the Electoral College proliferate. Partisans who see advantages in this design have furthered a cascading series of myths to bolster its legitimacy. They depict the Electoral College as an elegant and pristine device that emerged from the framers’ principled wisdom. They mistakenly suggest that today’s Electoral College functions in accord with its original design, and they argue that this plan produces positive effects on American political processes.

None of the above is true. But the seeming high stakes of the present moment drive fabulists and spin doctors to spout these myths, and large numbers of Americans embrace them. One video promoting such ideas garnered more than 60 million hits in the aftermath of Donald Trump’s 2016 Electoral College win. No wonder public opinion showed a dramatic uptick in public support for the Electoral College at that precise moment.3

The looming crisis of the American presidency will not yield to easy solutions. But one thing is certain: Americans need accurate information about the way we select the president. We can open a meaningful dialogue about our future only by understanding why the framers chose an Electoral College, how it evolved into our current system, and how it impacts today’s political landscape.

Otherwise, contested elections and political violence may well sabotage our domestic peace and even the very existence of our democratic republic.


About This Book

Distorting Democracy grounds its approach in history, a contrast with many excellent treatments of the Electoral College written by journalists, political scientists, or legal scholars. History guides us in understanding ourselves and the world we have inherited, and it matters enormously for grasping important truths about today’s Electoral College.4

Credible history plays by certain rules—it requires more than simply mining the record for quotes that support a predetermined viewpoint. It demands attention to context—that is, to the larger world that produced a specific set of ideas. Credible history asks for consideration of forces beyond the choices of a few individuals, as well as awareness of the play of events that led to one path rather than another. It rejects notions of inevitability and compels us to bury our most cherished notions about the superior virtue or vice of figures from the past. Above all, credible history means we must ask why we tell stories about the past that prioritize one set of historical facts rather than another.

Good history also requires an examination of the historian’s assumptions, so let me come clean about mine. I’m a moderate Democrat who has twice run (unsuccessfully!) for a seat in my very Red state’s legislature. Like many Americans these days, I fear that our political silos and extreme polarization are sending us to dark places. From the late 2010s onward, I’ve purposefully formed relationships with fellow citizens who don’t necessarily share my political ideology. In fact, this book originated in an email conversation with two such people, as I tried to explain my objections to the Electoral College. In making my case, I recognized holes in my own understanding, and these gaps sent me to the historical record to test what I thought I knew. Soon thereafter, I was researching and writing this book.

Distorting Democracy makes its case in three distinct sections, each featuring a key argument.

Part I examines the origins of the Electoral College system. Buried somewhere in the records of the 1787 Constitutional Convention, Americans assume, lies a compelling speech delivered by one of the framers. Surely, George Washington, James Madison, Alexander Hamilton, or Ben Franklin must have laid out the principled foundations that led clearly, logically, and inexorably to this method for selecting the president. In our minds, this lofty discourse rang with Truth so self-evident and compelling that the delegates rose to cheer in glorious consensus. As resplendent beams of light streamed in and an angel chorus swelled, the framers penned Article II of the Constitution.

Except, that speech does not exist and that moment never happened.

Contrary to our cherished ideals, the framers did not create an Electoral College to satisfy deep political principles or philosophical commitments. And though the absence of an exalted underpinning for an Electoral College hasn’t prevented pundits from putting high-minded rationales in the framers’ mouths, their arguments often rely on rhetorical sleight of hand and historical malpractice.

Equally surprising to some, however, the Electoral College’s un-immaculate conception and messy birth doesn’t make its opposite equivalent true. It is not the bastard spawn of nefarious intentions or backroom bargains, where the winking and smirking framers conspired to subvert the popular will or to protect slavery.

In truth, the framers followed a zigzagging, convoluted, and bumpy path to the Electoral College during that summer of 1787 in Philadelphia. During the course of many weeks, they wrestled with the question of how to select the nation’s leader. They considered and rejected five different proposals for an Electoral College, while they weighed other methods as well. Frustrated and irritable, out of options and out of time, they settled on a plan of electors only in the Convention’s final days, primarily to avoid a dangerous and problematic alternative. They adopted this mechanism over the objections of several prominent framers, including one who accused the others of “cramming” the system down their throats. The complicated reasons for this decision and the forces that pushed the framers toward it only become clear in the context of the entire Constitutional Convention. That story forms part I of this book.

Their reasons for choosing an Electoral College aside, the framers created a form of proxy election, where discerning and knowledgeable individuals would assemble in an atmosphere conducive to good decision-making, free of perverse influences on their judgment. These electors would make the choice of president on behalf of those who selected them for this task.

But this concept—the one laid out in the U.S. Constitution—did not survive. Almost immediately, the system of electors worked differently than anticipated, as political operators manipulated it to their own ends. Part II traces 200 years of alterations—many of them subtle but highly consequential—to the plan described in the Constitution. As the new nation descended rapidly into bitter political conflict, partisan operators, including some of the framers themselves, massaged its operations into a form that differed greatly from their own founding intentions. Subsequent generations continued to tinker with the systems’ possibilities, always exploiting its potential for political gain. The protocols of today’s presidential elections arose mostly from these partisan efforts, though one constitutional amendment and state statutes have given some features a formal sanction.

As with so much of the American past, the Electoral College has been deeply intertwined with the troubled racial hierarchy in the United States, even though the framers did not choose this plan explicitly to protect slavery. Their design did boost slaveholding states’ weight in presidential elections, giving the South a leg up in electing slavery-friendly candidates. But the Electoral College’s connection to race did not end with the abolition of legalized human bondage. After Reconstruction’s demise and the disenfranchisement of black Americans through Jim Crow, the system of electors boosted the South’s power even more significantly. Ironically, then, southern white leaders used their inflated power, derived from the people whom they robbed of their political rights, in their fight to preserve white supremacy.

From its inception, Americans have disliked the Electoral College. In recent decades this dissatisfaction has shown up in polling, but it has manifested over the life of our nation in other ways. In the earliest days of our republic, even the men who helped create the Electoral College recommended key changes. Since then, more than 700 proposals to alter or abolish it have been introduced into Congress—more than on any other topic. On seven occasions an amendment to change it has passed one house of Congress, only to fail in the other.

Today, then, the United States does not select presidents the way the framers described in Article II of the Constitution. Two centuries of partisan massaging have long since disfigured the original concept and distorted its operations. We retain only the shell of the framers’ design—a set of hollow rituals that lack merit and fail to offer the substance of a true democratic choice.

But, what if, despite this vast departure from the founding vision, this method of choosing the president works well? What if it confers benefits that make our system superior to all others, including a direct, national popular vote? These questions inform this book’s third and final section.

As part III explains, today’s Electoral College distorts Americans’ votes to an astounding degree. It dramatically magnifies the weight of some votes, while completely discounting others and leaving a large percentage of our citizens voiceless in presidential contests. In ways we would never tolerate in any other election, each vote for president does not count equally. These utterly arbitrary weights are accidents mostly of geography and politics.

Moreover, our ballots deceive us and prevent us from grasping the extent of the Electoral College’s distortions. Americans participate in a process that looks and feels like a democratic choice, but in fact voters merely plug one variable into a complicated algorithm that warps the outcome like a fun-house mirror.

The Electoral College system negatively impacts our political processes in other significant ways. It shapes political campaigns, so that most of us receive little attention from the candidates, while election messages inundate a small minority of Americans. At present, this mechanism facilitates a movement to the extremes and stifles needed innovations in our rigid, two-party structure. Most troublingly, it opens the door for a winner to occupy the White House without the support of most Americans and offers ample opportunity for the kind of manipulation and violence we witnessed in 2020.

The United States of America, then, elects its president by a method that rests on no important principle and reflects no cherished or widely shared political values. The plan has grown even more troubled than its decidedly earthly origins might have portended, but we’ve never been able to discard it. Consequently, we’ve adapted our election system to look and feel like something other than the distorting and dangerous mechanism that it is. And frustrated by repeated failed efforts to change it, we’ve adjusted our tolerance and expectations.

* * *

Writing from Paris in September 1789, as the convulsions of the French Revolution shook the foundations of Europe’s old order, Thomas Jefferson offered his friend James Madison some thoughts about constitutions. “The earth,” he explained, “belongs always to the living generation. They may manage it then, and what proceeds from it, as they please.”5

Indeed, the framers once pursued a sacred obligation to put the nation on the firmest available foundation. They labored mightily under eighteenth-century conditions—a world remarkably different from our own—and achieved remarkable results. The torch they lit has passed through succeeding generations and now lies in our hands. No less than the framers, we must embrace the responsibility to contemplate and choose the best ways to govern ourselves.

Read on and join that noble endeavor.








Part I



The Origins of the
Electoral College

With good reason, Americans regard the Constitution as a repository of timeless and foundational truths. Certainly, important principles guided the men who framed it, and they wrote their values of government by the people, separation of powers, and proper limits on authority into that document.

Yet, as much as we’d prefer to believe otherwise, not every feature of the U.S. Constitution arose directly from vaunted philosophical underpinnings. Some constitutional provisions stemmed from necessary compromises, practical considerations, power struggles, and political brinksmanship. The American system for choosing the president—called the Electoral College today, but not so named by the framers—fits this messy description. It emerged mostly as a workable enough solution that satisfied most delegates at the time. It remains among the Constitution’s most controversial and problematic features.

The two chapters that begin part I follow the framers as they struggled to agree on the best method for choosing the president. This story captures the overlapping and contradictory considerations that shaped the framers’ deliberations, as well as the more silent forces that pressed them toward a final outcome. The third chapter excavates four myths about the Electoral College’s origins, demonstrating how these fables fail as explanations for the framers’ decision.

A great deal lies at stake in this story. Understanding the Electoral College’s decidedly un-immaculate conception can free us from slavish loyalty to a device that has served us poorly and may even endanger our republic.






Chapter 1



Philadelphia, 1787

Fumbling Their Way

A worried James Madison strode the two blocks from his lodgings to the Pennsylvania State House. After the better part of a year in preparation, he had arrived in Philadelphia early and waited for eleven anxious days. Now May 14, the day appointed for the Convention to begin, had arrived. So much lay at stake, and with every step he obsessed over opportunities for disaster.

Turning through the gate into the statehouse’s manicured gardens, Madison continued to fret. How many men would show up? Rhode Island’s explicit refusal even to participate had not surprised him, given the “folly” that dominated that state’s legislature. But Connecticut’s delay in choosing a delegation did not auger well, and neither did the fact that Maryland kept electing men who declined to serve.

Madison entered the statehouse, threaded his way through the people waiting for court, and headed toward the Assembly Room. In that exact spot, members of the Continental Congress had signed the Declaration of Independence eleven years earlier, but the preoccupied Madison felt no sense of history. The country’s problems seriously threatened its survival, and many feared it might splinter into rival and hostile confederacies. Madison and others selected by their states hoped to put the new United States on a sounder footing. Despite instructions from Congress merely to strengthen the Articles of Confederation, the country’s existing frame of government, Madison thought the dire situation warranted an overhaul even more fundamental—a completely new constitution.

In letters and memoranda in the preceding months, Madison had spun out a tapestry of fears about the Union’s stability and the prospects for change. Only five and a half years after the war’s end, domestic unrest and financial instability roiled the country, while the paralyzed government aggravated its own problems. Under the Articles of Confederation, the United States functioned more as a loose collection of thirteen independent sovereignties than a nation. The Articles created only a single branch of government consisting of a one-house legislature with narrowly limited authority. The hamstrung Congress often sat weeks at a time without sufficient delegates to conduct business. Since amendments required unanimity and each state voted as a unit, one state could smack down the most modest proposals for change. Tiny Rhode Island had done exactly that when it single-handedly rejected a small tax measure that would have eased the country’s mushrooming financial difficulties. Madison called such episodes to mind when he bemoaned the government’s lack of “energy and dispatch.”1

The present Confederation’s weakness manifested most acutely in the economy. The United States owed significant sums to foreign governments, to its own citizens, and to soldiers who had served in the Continental army. Congress lacked any powers of taxation and relied for revenue solely on contributions from the states but possessed no means to collect its due. The states decisively preferred to address their own economic needs rather than ante up for the Confederation. Problems multiplied when the retaliatory British closed foreign ports to American goods. The nation’s bounty rotted on warehouse shelves and the country spiraled into depression, but Congress remained powerless to force a change in British policy. It could pursue no unified foreign trade measures because each state crafted policies in its own interests. Making matters worse, some states even printed paper money, inflicting heavy losses on creditors who got rapidly depreciating currency as payment.

Civil unrest cascaded from these economic troubles. In March 1783, officers in the Continental army had nearly mutinied over their meager provisions and lack of pay. Extraordinary leadership from George Washington had averted that crisis, but, just a few months later, unpaid and angry soldiers surrounded Independence Hall while Congress sat in session there. Even now, Madison could summon the frightful memory of 400 soldiers heckling the members, brandishing their muskets, and blocking the exits. More recently, turmoil had spread to the civilian population. Months before Madison traveled to Philadelphia, cash-strapped farmers in western Massachusetts took up arms to forcibly shut down the courts and stop foreclosures on their property. With no federal authority to quell this uprising, private citizens in Boston raised an army to stop the insurgents. Washington’s friend Henry Knox identified the Articles of Confederation as the problem: “The source of the evil is in the nature of the government.”2

Madison had witnessed these “embarrassments and mortal diseases” firsthand, both as a member of Congress and during his service in the Virginia House of Delegates. His frustration and fear sent him looking for answers in works of history and political theory. Surrounded by books his friend Thomas Jefferson had sent from Paris, Madison holed up in the second-floor study of his family home in the Virginia piedmont. There, he contemplated the course of other republics and wrestled with how their examples might apply to the United States’ unique circumstances.3

He almost trembled at his own conclusions, acknowledging privately that the solution would “strike . . . deeply at the old Confederation.” Though many others admitted that the government required powers it presently lacked, such as trade regulation and taxation, Madison believed that simply augmenting Congress’s powers would not suffice. He thought the government needed complete restructuring into a truly national system that acted directly on the people, without the states as intermediaries. This overhaul would require representation of the people, not just the states, in the national legislature. To achieve this vision, the legislature would have two houses—not one, as in the Confederation—with representation proportional to population in both. To give this legislature stability, the representatives would serve longer than their current one-year terms. Appreciating the far-reaching and fundamental nature of these changes, Madison worried that his colleagues might “think this project, if not extravagant, absolutely unattainable and unworthy of being attempted.”4

Madison also believed a more effective government needed a separate executive, though he had given this topic less thought. Confiding the embryonic nature of his thinking on this subject to George Washington, Madison explained, “I have scarcely ventured as yet to form my own opinion either of the manner in which it ought to be constituted or of the authorities with which it ought to be clothed.”5

Taking the final steps through the hall of the Pennsylvania State House, Madison opened the door to the gray-paneled Assembly Room. Only a small group sat waiting. Aside from his fellow Virginian, George Washington, only a few members of the Pennsylvania delegation had arrived, and their appearance indicated little since they all lived in the city. What of the others, the seventy-odd men chosen by their state legislatures? Did their absence indicate apathy, or were they simply delayed by the heavy spring rains and bad roads? If this Convention failed to attain a quorum and had to abandon its task, Madison and the others could only return home to watch as the country hurtled toward inevitable catastrophe—likely splintering into rival confederacies, spiraling into civil war, or possibly succumbing to foreign invasion.6

Madison, Washington, and the Philadelphians could only wait and plan. They imagined a variety of ways the Convention could fail. The expected delegates’ wide range of experience, interests, and opinions portended inefficiency and chaos. As men from large states, these Pennsylvanians and Virginians worried that the small-state delegates might cling to the Confederation’s structure as a collection of independent sovereign states with equal representation, sabotaging the obvious solution of a truly national government. Even if the Convention ultimately concurred in a plan, the new system would require the sanction of Congress and buy-in from the people. Given that the necessary solutions departed so radically from the existing Confederation’s structure, ratification itself would present a formidable challenge. The endless obstacles to success tempted Madison to despair.7

The Virginians and Pennsylvanians felt irritated by the other delegations’ failure to appear on time, but they made good use of the wait. They met daily to discuss strategies for overcoming opposition. Hoping to seize the momentum once the Convention began, they drafted eleven concrete proposals—soon dubbed the Virginia Plan—to present at the outset.

Though Madison’s ideas deeply informed the Virginia Plan, he would not be the right person to present it once the Convention got under way. With a small frame that stood just a few inches over five feet, his physical presence never commanded attention. He sometimes spoke too quietly for others to hear, and his often-self-conscious demeanor did not project “presence.” Madison excelled in logic, not public speaking.8

Madison’s nationalist allies turned instead to thirty-four-year-old Virginia governor Edmund Randolph, who counted great oratorical prowess among his many assets. Randolph descended from one of the country’s oldest and most powerful political families. His fine elocution, striking manners, and resonant voice exuded authority. The tall and elegant governor claimed reputations as both statesman and scholar. Best of all, he believed fervently in this project. In fact, it was Randolph’s persistent coaxing that had convinced George Washington to leave retirement and join the Virginia delegation in Philadelphia.9

Even by May 25, a full eleven days after the scheduled starting date, only seven delegations had trickled into the city. But these seven delegations made a majority, and the Convention could begin. The cohort that came to be known as the nationalists—Pennsylvanians, Virginians, and others sympathetic to Madison’s vision—stood well positioned to shape the proceedings. The coming days would require all the unity, patience, and thoughtfulness they could muster.


The First Debate on Choosing the Executive

A week into the proceedings, forty or so men worked their way through the Virginia Plan’s proposals. Light from tall windows filled the room where ten delegations sat, grouped by state, around tables covered in dark-green cloth. Vacant chairs peppered the room, and three tables sat entirely empty. Everyone knew that Rhode Island had declined to participate. New Hampshire seemed to be on the way, and as for Georgia, the great distance surely explained the delay.

On a slightly raised platform, flanked by two fireplaces, George Washington’s desk faced the room. As presiding officer, Washington preferred to act mostly as a referee, rarely venturing his opinion during the discussions.

Madison could have sat with the Virginia delegation, but he positioned himself instead at a table in front, next to Washington’s desk. From this vantage point, he could see the delegates’ faces and hear every word, necessities for recording the Convention’s proceedings in meticulous detail, as he had determined to do.10

He kept an especially wary eye on the desks of New Jersey and Delaware, the likely origins of opposition to the extensive overhaul he sought and, especially, to his plan for representation proportional to population in both houses of the new Congress. Already, a few troubling signs had sprouted from the Delaware delegation, and he wondered about William Paterson’s frequent and intense scribbling at the New Jersey table. Of course, notetaking might indicate any number of things. Besides, Madison trusted that logic, reason, and the demands of fairness would win them over if they did raise concerted opposition to the Virginia Plan. Even more important, the few small states could never outvote the greater number of populous northeastern states. The southern states would also help Madison’s cause, he thought, because everyone believed that migration patterns portended strong population growth in the South.11

The Virginia Plan recommended a separate, strong executive, and Madison listened as the delegates digested this proposal. He knew that Americans remained wary of concentrated executive power, given their recent convulsions under a monarchy. This caution manifested in the design of the Articles of Confederation, which provided for no separate executive. A similar concern informed many of the state constitutions, which created weak chief executives who could exercise little meaningful agency. These feeble governors offered no restraint on legislatures whose capricious and intemperate measures often reflected the whims of a fleeting majority. Madison regarded a strong executive branch as essential, but designing a vigorous executive that could not abuse power demanded a delicate balance.12

The delegates’ shared experiences and political philosophies did not lead inevitably to a single conception of the executive and his powers, and Madison watched his colleagues wrestle with several options. Roger Sherman of Connecticut struggled even to conceive of the executive as a separate branch—in his mind, the executive remained an instrument of the legislature’s will. Several delegates preferred a plural executive to dilute concentrated power and abort the “fetus of monarchy.”13

Everyone recognized that the method for choosing the president remained intimately tied to questions of executive power. Since only a person of highest character deserved this grant of public trust, a body well acquainted with the qualifications of potential candidates should appoint the chief executive. Furthermore, whoever chose the president would, in a sense, own him.

The Virginia Plan called for Congress to select the president, modeling the most common practice in the states. In eight states, the legislatures selected governors. The other five used a mishmash of methods, but only two states chose their governors through direct popular election. Many delegates thought that legislators, who worked with leading figures, seemed best equipped to assess candidates’ qualifications for the executive.

James Wilson of Pennsylvania rose to advocate an alternate method for choosing the president. He already embraced Madison’s plan for a new, invigorated national government with a strong and separate executive, and he spoke from a special set of credentials in constitution making. Like Madison, he was a passionate student of history and political theory, repeatedly impressing his colleagues with a sweeping knowledge of world governments. He claimed revolutionary bona fides on par with any member of the Convention. Early in the conflict with Great Britain, he had eloquently critiqued the British Parliament’s overreaching taxation. But perhaps his most significant experience came from opposing Pennsylvania’s new state constitution for its lack of adequate checks on the legislature. That opposition had set a target on his back, and during a wartime panic, a violent mob surrounded his house while he cowered inside. Yet even this traumatic experience had not diminished Wilson’s fierce advocacy for representative government and a vigorous chief executive.14

Now Wilson introduced a measure he knew would seem radical: direct popular election of the president. Based on this method’s success in New York and Massachusetts, Wilson believed it could work for the national executive as well. Furthermore, Wilson thought the people would choose someone “whose merits have general notoriety,” and thus popular election would produce the most qualified person for the job.15

But no other delegate seconded Wilson’s suggestion. Elbridge Gerry opposed it, probably surprising no one acquainted with his suspicious cast of mind. A thin, odd-looking fellow with a high forehead and strong nose, Gerry was one of the wealthiest men at the Convention. This unpredictable Massachusetts “Grumbletonian” doled out objections like candy, bristling even at popular election of representatives. He tended, thought one colleague, to object “to everything he did not propose.”16

Yet, Gerry had plenty of company in opposing Wilson’s proposal for popular election of the president. The delegates smothered Wilson’s idea in alternate proposals.

Nonetheless, Wilson persisted in advocating for a president who represented the people and owed his election to them. The next day, he introduced the Convention’s first system of electors. The straightforward proposal provided that the people would choose electors who then would select the president. Wilson thought this system would inspire greater confidence in the executive than selection by Congress. Importantly, in his mind, the move to a system of electors did not render the choice any less “by the people,” since the electors served as the people’s proxies.17

Still, Wilson’s proposal gained no traction. When put to a vote, eight delegations rejected his system of electors, and only two approved it.18

The delegates turned again to the Virginia Plan’s provision for Congress to select the president. True to form, Elbridge Gerry did not like this method either. He feared that “the Legislature and the Candidates would bargain and play into one another’s hands, votes would be given by the former under promises or expectations from the latter, of recompensing them by services to members of the Legislature or to their friends.” These were no idle fears, and other delegates echoed them. How could the executive serve as a check on the very body to whom he owed his office?19

Despite this frank admission that a provision for Congress to select the president invited real trouble, the Convention endorsed it rather overwhelmingly. Nine states voted “yes”; only Pennsylvania said “no.”20

Now it fell to Gerry to persist. Reiterating his fears, he proposed yet another system of electors, this time with governors serving as the electors. But Gerry’s proposal failed to win a single favorable vote. For the second time, the Convention had rejected a system of electors for choosing the president.21

Selection of the executive by Congress stood as the Convention’s choice, and they would leave it there for now.




June 9 to July 16: A Convention in Crisis

From the New Jersey table, William Paterson had observed the proceedings and pondered the developments carefully. He did not want to be in Philadelphia. At home on his 350-acre Raritan River estate, he had to contend with man’s sinful nature only in the controlled protocols of a lucrative law practice. Here in the city, he confronted it at every corner. Prostitutes and pickpockets imperiled a man in the great open City Market. Even turning into the lovely gardens of the statehouse required him first to pass the massive city jail, where inmates hooted through the windows for money or attention.22

And the stench. The city reeked from the press of people and horses, the dogs that roamed the streets, the offal of cows and pigs butchered in the market, the rotting carcasses of animals in the tanning yards, waste from the breweries, and human excrement that flowed from privies into Dock Creek. The whole place stewed noxious odors, contaminations of the body, and hazards of the soul. Even Philadelphia’s fine homes, gardens, and churches lay as islands in this swamp of working-class labor, entertainment, vice, and disease.23

A strict man of the law and New Jersey’s former attorney general, Paterson had come dutifully to Philadelphia to fulfill a single charge: to revise the Articles of Confederation, as described in the authorization from Congress and from his state legislature. Nothing less and nothing more. The current frame of government had weaknesses, to be sure. Citizens from his beloved New Jersey, lacking any real harbor, suffered a great deal from the taxes New York and Pennsylvania slapped on foreign goods that passed through. And the rage for paper money, with its damaging impact on creditors, had ravaged New Jersey as well as six other states. Paterson had expended a good bit of his professional energy suing on behalf of injured creditors. But he believed the delegates could achieve solutions to these problems under the existing Articles of Confederation, with an expansion of Congress’s powers on a narrow set of issues.

Of one thing he was certain: He would protect New Jersey’s interests. Paterson knew New Jersey, having spent almost his entire forty-six years there. While Madison possessed a “continental” outlook, zipping constantly up and down the seaboard between Virginia and New York City, and other delegates could boast of their British educations or their time at the Inns of Court in London, Paterson contented himself with New Jersey, where life had planted him. As attorney general, he worked to make the state its most virtuous version of itself.

While the other delegates prattled on about the length of the executive’s term and where to lodge treaty powers, Paterson focused on more fundamental concerns. The Virginia Plan seemed to move inexorably forward, but in Paterson’s view it represented too radical a departure. Most of all, the plan for proportional representation troubled him greatly. It would deprive his small state of the weight it presently enjoyed in Congress. Outside the Convention meetings, Paterson took his concerns to other small-state delegates. He found ready allies in men from Delaware and some from Connecticut and Maryland.

Two weeks into the proceedings, Paterson took the floor to halt the Virginia Plan’s momentum. Though small and not physically imposing, Paterson possessed oratorical skills Madison could only envy. Now he rose to deploy them in defense of the small states’ interests. He announced that the small states “had everything to fear” from the plan under consideration. They would sooner “submit to a monarch, to a despot, than to such a fate.” The New Jerseyan denounced the very foundations of the Virginia Plan—a bicameral legislature with proportional representation based on population. Paterson aimed to preserve the Articles of Confederation’s loose association of states, its single legislative house, and especially the states’ equality of representation. The Convention needed merely to strengthen the Articles, he proclaimed, not discard them.24

Madison had anticipated this moment. Months before his arrival in Philadelphia, he predicted the small states’ objections. For the nationalists committed to his plan, proportional representation in a bicameral legislature formed the essential basis of a more stable and effective government. The new constitution, they hoped, would rest on the sovereignty of the people and act directly on them, without the intermediary of the states. Paterson now advocated exactly the kind of patch job they feared.

Madison answered Paterson’s objections in a careful and methodical discourse: Government of the people required equal representation of those people. Equal representation of the states was “confessedly unjust” and would “infuse mortality into a constitution which we wished to last forever.” Moreover, equal representation of the states would allow the representatives of a minority to legislate for the entire country.25

The lines of disagreement had been clearly drawn, and Madison’s nationalist faction felt safe. Their plan had shaped the discussion thus far, and they had the votes on this one. Only New Jersey and Delaware truly qualified as small states, destined by geography to remain so. New York, oddly, joined the small states because its two antinationalist delegates outvoted the third, Alexander Hamilton. New Hampshire might have helped the small-state coalition, but that delegation remained absent. A test vote of 7–3, with Maryland divided, confirmed the small states’ weakness: The Virginia Plan triumphed over Paterson’s proposal for preserving the structure of the Articles of Confederation.26

But outvoting the opposition really offered no solution. No lasting union could grow from seven states in thirteen. Moreover, the small states signaled their intention to die on this hill. Without equal representation of each state in Congress, they were out. Out of the Convention, and out of the Union.

Still, Madison and his cohort saw no reason to compromise. Equal representation of the states would undermine the efficacy of the entire structure. The Convention sat at an impasse, but he urged the others in his camp to stand firm. They should not “depart from justice in order to conciliate the smaller states.” Without proportional representation, he argued, the government could remain “neither lasting nor solid.” He had known all along that this issue would create difficulties. Time, patience, and logic would prevail, he counseled.27

The small states weren’t exactly helping their case. A bizarre, two-day declamation by a nearly incoherent and possibly inebriated Luther Martin of Maryland exasperated and alienated everyone. Known for coarse language, rough manners, and a sloppy appearance, Martin rambled on so long that he exhausted even himself, and Madison wearied of trying to follow his remarks, noting simply that Martin spoke with “much diffuseness and considerable vehemence.” The small states would need to find new strategies and rely on their better spokesmen, like Paterson, if they wanted to prevail.28

Weeks with no progress proved an effective tactic. Another test vote revealed cracks in the nationalist coalition. Some nationalists appeared eager—perhaps too eager—to break the stalemate. The ever-conciliatory Connecticut delegation signaled a change of heart, and another test vote confirmed: Six states now favored the Virginia Plan for proportional representation in both houses of Congress, four stood against it, and Maryland remained divided.29

The nationalists worked hard to prevent more losses. They identified a weakness in the small states’ position: the very notion of “states.” James Wilson asked if the delegates “forget for whom we are forming a government? Is it for men, or for the imaginary beings called states?” “Metaphysical distinctions” would not satisfy the people. Rufus King of Massachusetts dismissed the states as “wonderful illusions.” Alexander Hamilton asked, “as the states are a collection of individual men, which ought we to respect most: the rights of the people composing them, or of the artificial beings resulting from the composition?” Hamilton homed in on the real motivation for the small states’ obstinance: “It is a contest for power.”30

The attack on the notion of states only confirmed the fears of Paterson’s small-state coalition, who thought Madison’s cohort had finally revealed their true intent: destruction of the states altogether. In a young country where identities remained local and loyalties attached citizens to their states more than to the country, a national way of thinking warred against provincial sensibilities. The small states clung to their position. They would accept no plan without equal representation of the states, and they vowed to go it alone if the nationalists persisted. Gunning Bedford of Delaware declared his willingness for the country to splinter into two confederacies, rather than forsake the small states’ interests. He even hinted that the small states might find protection in a foreign ally if they found themselves alone.31

Bedford’s threats touched the fear that had driven the delegates to Philadelphia in the first place: The Confederation was doomed. No patch job, no surface tinkering could save it, and failure here would lead to convulsions surpassing the war still so present in memory. Madison urged the small states to “ponder well the consequences of suffering the Confederacy to go to pieces.” Hamilton spelled out those consequences: If the Union broke apart, foreign powers would provoke the states to war with one another and then step in to their weakened and vulnerable condition to obliterate all they had sacrificed. Gouverneur Morris of Pennsylvania added chilling predictions: “If persuasion does not unite” the country, “the sword will . . . the gallows and the halter will finish the work of the sword.” Too old and weak to read his own speeches, Benjamin Franklin suggested that prayer alone could save the work of the Convention now, but the delegates seemed uninterested in divine intervention.32

As June waned, a dispirited Madison and the other nationalists felt the tide turning against them. Massachusetts appeared to be slipping—though Rufus King would hold firm, no one could read Elbridge Gerry. And some North Carolina delegates displayed a troubling impatience. A shift of one state would create a tie; a change in two delegations would spell defeat for the nationalists. Had Madison overestimated the power of persuasion and underappreciated the force of frustration?

Alexander Hamilton quit the proceedings on June 30, calling the whole affair a “waste of time.” To George Washington, he confided his concern that the Convention would “let slip the golden opportunity of rescuing the American empire from disunion, anarchy, and misery.” As the other delegates prepared to leave for a long Fourth of July weekend, it seemed Hamilton’s fears might be prophetic. The Convention teetered on the brink of dissolution. Members appointed a committee, hoping it could devise a compromise that might save them.33

But the delegates returned from the holiday to entertain yet another contentious issue that poured brine into their wounds. Laser-focused on representation, the southern states complicated the issue even further. They demanded that any formula for proportional representation include slaves. Delegates of the mid-Atlantic and northern states bristled at this prospect because it implied a racial equality that would “give disgust” to their constituents and bolster the power of the sparsely populated South.34

The debate about including slaves in the formula for representation threatened to shatter the fragile Convention. Having measured one another’s fears, threats satisfied more than reasoned arguments. William Davie of North Carolina stepped first to the brink: If “some gentlemen [intend] to deprive the Southern states of any representation for their blacks,” he announced, “the business [of the Convention] was at an end.” An exasperated Gouverneur Morris suggested that perhaps the delegates did not share enough in common for a lasting union: “Let us at once take a friendly leave of each other.”35

The Convention had made no progress for a month. Hamilton’s two colleagues followed him out the door on July 10, leaving the New York table vacant. That same day, George Washington wrote Hamilton, bemoaning “narrow-minded politicians . . . under the influence of local views.” He added that matters stood “in a worse train than ever; you will find but little ground on which the hope of a good establishment can be formed. In a word, I almost despair of seeing a favorable [outcome] and do therefore repent having had any agency in the business.”36




Late July: A Different Debate on Choosing the President

With stooped shoulders and grim faces, Madison and his nationalist allies—Gouverneur Morris, James Wilson, Edmund Randolph, George Mason, and others—trudged into the Assembly Room early on July 17. In the angular morning light, the caucus of defeated men considered their options after the previous day’s devastating vote, which had finally settled the question: the states would retain equal representation in the Senate. The nationalists’ dream of proportional representation in both houses of Congress, and with it their entire plan for a national government, lay dead. How much of their original vision could they salvage? Should they even continue, now that the Convention had affirmed, to their minds, a fundamentally unjust principle of representation? The razor-thin margin of the vote—one state—drove the pain of this moment even deeper.37

The preceding four days had also settled the fundamental question about representation in the House of Representatives. The Convention agreed that representation in the House would reflect the population of each state, with three-fifths of a state’s enslaved persons figuring into the calculation.38

The early morning meeting of defeated and despondent nationalists produced nothing more than an airing of collective frustration. No option remained but to press on and formulate the best plan possible in this new reality. The fate of the nation lay entirely with a favorable outcome to this Convention.

The other delegates filled the room at the usual starting time of ten o’clock. As the afterlife of animosity radiated about the floor, the New York, New Hampshire, and Rhode Island desks remained unoccupied, and empty chairs stared from other tables. The ten beleaguered delegations began anew, picking up again with matters left hanging a month before.

The two new decisions about Congress upended every assumption upon which the work of the Convention to that date rested. Every provision required reconsideration—none more than the matter of choosing the president.

The delegates revisited the formula they had taken for granted for more than a month: selection of the president by Congress.

But the context had changed significantly. The two decisions on representation dramatically altered the Congress that would choose the president. That body would no longer directly mirror the population, as assumed in the earlier deliberations. Now, by virtue of the three-fifths provision, the slave states would enjoy inflated numbers in the House of Representatives. With its large slave population, South Carolina would gain an additional three representatives. The bonus would only increase as its population of enslaved individuals grew. Virginia would add a whopping six members to a delegation that would otherwise have included only nine representatives. Among northern states, only New York might add even a single representative on account of its enslaved population.39

The small states also gained an enormous advantage by virtue of their equal vote in the newly constituted Senate. A tiny state like Delaware, with only 1.5 percent of the entire U.S. population, matched the voting weight of Virginia, where nearly one in five Americans lived. For delegates from these two classes of states—slaveholding and small—the stakes for keeping presidential selection in Congress rose exponentially. They grasped these new advantages and held them tightly.

Gouverneur Morris of Pennsylvania would reinvigorate this wounded assembly, if anyone could. The Convention’s most compelling orator, Morris “charmed and captivated” his listeners as his tall frame paced the hall and his wooden peg leg tapped an accompaniment on the floor. The affable Morris had been absent from the first round of conversations about the executive. Now he made up for lost time.40

He summoned the full measure of his gifts to argue for popular election of the president. “If the people should elect, they will never fail to prefer some man of distinguished character or services; some man . . . of continental reputation.” Congressional selection, he argued, would lead to corruption: “If the Legislature elect, it will be the work of intrigue, of cabal, and of faction . . . real merit will rarely be the title to the appointment.” Indeed, an executive chosen by the legislature “will not be independent of it; and if not independent, usurpation and tyranny on the part of the Legislature will be the consequence.”41

But as previously in the Convention, and despite Morris’s eloquence, the idea of selecting the president by direct popular vote met resistance. Several delegates doubted citizens’ ability to make this choice. Their misgivings rested on the public’s lack of information about potential candidates. In the words of Roger Sherman of Connecticut, “The [people] will never be sufficiently informed of characters and besides will never give a majority of votes to any one man. They will generally vote for some man in their own state, and the largest state will have the best chance for the appointment.” Virginian George Mason thought that “the extent of the country renders it impossible that the people can have the requisite capacity to judge of the respective pretentions of the candidates.”42

These objections to popular election grew not from fears about the tyranny of the majority or a wish to subvert the popular will. Rather, they reflected three realities: (1) In an America where few men enjoyed a national reputation, where news often spread slowly and only locally, few people knew anything about leaders outside their own state; (2) voters would thus invariably choose someone from their own state, and candidates from larger states would always win; and (3) such a process would return too many candidates and almost never provide a true consensus choice.

Given these concerns, the Convention overwhelmingly rejected Morris’s motion on election of the president “by the people.”43

Still, the idea of Congress selecting the president gnawed at the delegates, and many wanted another option. Now, for the third time, the Convention considered a system of electors. This proposal, brought by Luther Martin, called for the state legislatures to choose electors. But Martin’s earlier embarrassing performance and his reputation for drink made him a poor advocate. Moreover, many delegates objected to the state legislatures’ involvement in the process. Just as they had dismissed two other systems of electors in June, the delegates rejected this proposal, unanimously reaffirming their original plan for Congress to choose the president.44

Yet, two days later, the haunting danger of putting this power in Congress drove the Convention to reconsider this method. Oliver Ellsworth of Connecticut rose with the Convention’s fourth proposal for electors. Under this plan, the state legislatures would appoint the electors, with the number allotted to the states on a sliding scale, based on population. No state would receive more than three electors, and all would receive at least one.

Ellsworth’s plan seemed workable. By a vote of 6–3, with one state divided, the Convention approved it.45

Progress washed over the frustrated delegates. Eight weeks into the Convention, they had finally hit on an agreeable method for choosing the president.

But their relief lay as ephemeral as morning mist.

Four days later, business opened with a significant development: The New Hampshire delegates had finally arrived, a full two months into the Convention. The trouble all along had been the state legislature’s refusal to finance their participation, a matter only solved when one member agreed to personally cover the costs. Meanwhile, William Paterson had abandoned his chair at the New Jersey table and headed for home.46

That afternoon, the weary delegates voted to take a ten-day recess beginning in four days, on July 27. The break would allow a five-man Committee of Detail to prepare a working draft of the Constitution, drawing from the provisions agreed to thus far. Others could rest or travel.47

The prospect of a break brought renewed purpose and energy to the assembly. But their improved mood evaporated when, just before ending the day’s business, William Houston of Georgia asked the Convention to reconsider the method for choosing the president. The delegates grasped that continually undoing every provision already decided would keep them in Philadelphia longer than anyone wanted.48

Nonetheless, the reconsideration commenced immediately. The next morning, the delegates scrapped the system of electors that had seemed such a breakthrough only days before. A telling argument prompted this about-face. Houston and Hugh Williamson of North Carolina both expressed misgivings about the quality of potential electors. Because electors would make the all-important choice of president, they should come from the wisest persons a state had to offer—men of experience, integrity, knowledge, and sound judgment. Not just anyone would do, because electors would make an all-important choice. Persons of the best character, they argued, would prefer service in the legislature, rather than the time-consuming task of traveling to the nation’s capital just to cast a single vote.49

Having now rejected yet a fourth system of electors, the delegates reverted to the only plan with sufficient support: selection by Congress. All understood that this method fostered troubling ties between the executive and the legislature, an ecosystem ripe for corruption. Nonetheless, they stuck to this admittedly perilous plan, choosing it over both popular election and any Electoral College plan on offer.

The arguments rang tired. Someone found shortcomings in every alternative. Round and round they went.

Madison followed the developments carefully. The matter was of utmost importance, and he hoped to push the Convention to new ground. Taking the floor with a lengthy speech, he laid out the Convention’s three options for choosing the president. Congressional selection presented “insuperable objections,” including tendencies to throw the legislature into “intrigue, agitation, and corruption” and even vulnerability to foreign manipulation. A system of electors seemed much better. But the delegates had so recently and overwhelmingly rejected a plan for electors, he thought “it probably would not be proposed anew.” Turning to election “by the people,” Madison confessed that, “with all its imperfections,” he liked it best.50

Bringing his oration to a close, he addressed the silent weight that sank popular election and, indeed, every proposal except selection by Congress: Popular election, like all systems of electors presented, did not give Southerners any weight for their large populations of enslaved persons who, of course, could not vote. The Southerners’ awareness of this disadvantage wedded them to congressional selection, a method where they retained an advantage. But the continentally minded Madison urged his fellow Southerners not to sacrifice the good of all for petty regional gains: “Local considerations must give way to the general interest.” As a Southerner, Madison declared himself “willing to make the sacrifice.”51

Madison had named the problem. Southerners clung to congressional selection because it preserved their advantages, but they were not the only obstacle. They had eager partners in the small-state delegates, who also rejected both popular election and every system of electors. Hugh Williamson followed Madison’s lead in laying this reality on the table: “The principal objection against an election by the people seemed to be the disadvantage under which it would place the smaller states.”52

Little wonder, then, that the eloquent and principled oratory of Wilson, Morris, and Madison proved to be of no avail, and that repeated warnings against the danger of congressional selection could not budge the Convention from this method. The small and slave states had won a great victory in the previous decisions on representation. They determined to carry those wins into selection of the president.

Now John Dickinson of Delaware added his voice. The seasoned legislator whose labors for his country stretched back to the Continental Congress had spoken little on this issue. He had “long leaned towards an election by the people which he regarded as the best and purest source.” Though a small-state delegate himself, Dickinson supported the method he believed in the country’s best interest.53

Yet no one advanced a motion for popular election. Instead, they chased the familiar choices on their well-worn tracks. Charles Pinckney and George Mason urged selection by Congress. Pierce Butler pushed for a system of electors. Elbridge Gerry cast up his hands: “We are entirely at a loss on this head.”54

Their hard-earned recess waiting, the exasperated delegates voted once more on a resolution the Committee of Detail would write into a draft constitution.

As so many times before, they affirmed: Congress would select the president.

Most delegates left town the next day. George Washington did some fishing. Dying of tuberculosis, William Churchill Houston went home to New Jersey for good. Elbridge Gerry met his new wife for a rendezvous in New York City. Most of the Georgia delegation also traveled to the city to perform their duties as members of the Confederation Congress, but William Pierce encountered a creditor there and only narrowly escaped a duel. Madison passed the recess in Philadelphia, laboriously copying, clarifying, and editing the exhaustive notes he had taken over the preceding two months.55

While the others took their well-earned recess, the five-member Committee of Detail set to work, composing a draft constitution that reflected the provisions thus far approved.

Into the draft it went: a chief executive selected by Congress.56

Repeatedly, the Convention had spoken. They knowingly chose a dangerous method for selecting all future presidents. Power and interest, not lofty principles and thoughtful political theory, dictated this choice. In fact, for many, this method flew in the face of every principle they cherished in a republic.

Yet they had affirmed the provision again and again. Like a person who knowingly marries a philanderer, they did it with eyes wide open.
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