
  
   
    
     [image: cover-2nd-ed.jpg]
    

   

   
    ‌

Praise for The Great Tax Robbery


   

   
    ‘Richard Brooks exposes the very British scandal in which WE are inflicted with austerity whilst corporations and wealthy individuals are permitted to cart their tax obligations to havens over which the UK government has far more influence than it pretends.’ 

    Jon Snow, anchor, Channel 4 News

    ‘Richard Brooks is a digger and a troublemaker who niggles away at difficult subjects in a meticulous, punchy and highly effective way.’

    Alan Rusbridger, Editor, The Guardian

    ‘A call to arms and a tour de force. It is about time someone explained to all of us what is required if we don’t want our country, our cities, and our schools to enter a cycle of decline where paying tax is just for the little people.’

    Professor Danny Dorling, author of Injustice 

    ‘Richard Brooks makes the case fluently with a mass of evidence, and an occasional dash of wit… an informed polemic about the way our world seems to have become more unfair as it has become richer.’ 

    Literary Review

    ‘Richard’s contribution to the on-going debate on ensuring that everyone pays their fair share of tax has been immense. This book is required reading for all us who want to see fairness in our taxation system.’ 

    Margaret Hodge MP, 
Chair of the Public Accounts Committee

    ‘Written by a former tax inspector who has turned his inside knowledge on the Treasury and politician gamekeepers-turned-poachers, this book is detailed and comprehensive whilst also being an enjoyable and wicked read, spiced with scurrilous examples of breath-taking cheating and greed.’

    Michael Meacher MP
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‌Prologue

    Committee Room 15, House of Commons, 
12 October 2011, 3.21 p.m. 

    

    Public Accounts Committee chairman, Margaret Hodge MP, looked the country’s most senior tax inspector in the eye. ‘I am going to start with a rather tough question. It seems to me that you lied when you told the Treasury Select Committee on 12 September that “I do not deal with Goldman’s tax affairs.”’‌1

    Dave Hartnett struggled to reconcile his statement to an earlier committee of MPs with the leaking that morning of an internal memo revealing that he had ‘shaken hands’ with Goldman Sachs on a deal over a tax avoidance scheme. The normally assured civil servant shifted uneasily in his seat and claimed his response had been taken out of context. In any case, he had met the bank not to settle the tax dispute personally but to resolve a ‘difficult relationship issue’.

    Goldman’s scheme – a plan to avoid millions of pounds in national insurance contributions on bankers’ bonuses via offshore companies and trusts – had crumbled under legal scrutiny and other companies deploying it had long since coughed up. The famously belligerent US investment bank, by contrast, ‘resisted for five more years’, recorded the leaked memo. Yet when its resistance was eventually defeated by a tax tribunal and it came to agreeing the bill, Goldman was excused an interest charge of around £20m that was almost as much as the national insurance they had tried to avoid. Even the top taxman confessed this was a ‘mistake’.

    The giveaway might indeed have been excused as a slip-up had it not slotted into a pattern of big business winning tax deals that would never be given to anybody else. While taxpayers out in the recession-hit real world were feeling the heat of increasingly impatient tax demands, the MPs were also grappling with another, far larger, ‘sweetheart’ deal for a large corporation.

    Just a few weeks before the Goldman Sachs settlement, the same taxman, Dave Hartnett, had sat down with the finance director of Vodafone and reached an agreement over an offshore scheme through which Britain’s third biggest company finances its worldwide businesses. The arrangement had saved the company several billions of pounds in tax over a decade but potentially fell foul of British anti-tax avoidance laws. Vodafone itself had set aside over £3bn to cover the tax and interest costs for just half these years but after meeting Mr Hartnett walked away with a £1.25bn bill for the whole lot, plus a raft of other concessions. Flush with his negotiating success, Vodafone’s finance director told stock market analysts the following day that his deal with the taxman was ‘very good’ and ‘preserves the very significant benefits of our efficient group tax structure, which we have benefited from for many years’.

    The deal was far from good for every other taxpayer in the country. Within weeks of it being exposed it had sparked a protest movement and enquiries from two parliamentary committees. Their questions were stonewalled by ministers and mandarins who repeatedly claimed that confidentiality laws barred any discussion. In fact, the MPs established, HM Revenue and Customs could choose whether to divulge details of its settlements to parliament. But the discretion was vested in Mr Hartnett, who, it so happened, had also approved the deals that he had negotiated and was now being asked to account for. ‘My problem with this,’ thundered Hodge, ‘is that you are the guy who does the deals, you are the guy who sits on the board that vets the deals, you are the Commissioner who vets the deals and you are the guy who decides what comes into the public domain,’ adding (for anybody left in doubt): ‘It is an outrageous, unprecedented situation.’

    With little seasonal goodwill, five days before Christmas 2011 Hodge’s committee published what she called a ‘damning indictment of HMRC and the way its senior officials handle tax disputes with large corporations’. Amid the litany of ‘governance’ and ‘process’ failings, the most powerful criticism was also the simplest. ‘The department [HMRC] is not being even-handed in its treatment of taxpayers,’ concluded the MPs.

    Parliament had often lamented the complexity and occasional incompetence of British tax collection. This time it scored a direct hit on something much more serious.

    When a tax system favours an elite over the majority it is fatally undermined. The veracity of senior officials was not the point. Nothing less than the integrity of British taxation was at stake.

   

  

 
  
   
    
‌1

    
‌Welcome to 
Tax Dodge City


    

    ‘I like paying taxes. With them I buy civilization.’ 


    American Supreme Court Judge Oliver Wendell Holmes, Jr, 1927

    ‘I’m mortified to have to pay 50%. I use the NHS [but] I can’t use public transport any more. Trains are always late, most state schools are shit, and I’ve gotta give you, like, four million quid – are you having a laugh? When I got my tax bill in … I was ready to go and buy a gun and randomly open fire.’


    Pop star Adele, 2011

    

    As I contemplated the dazzlingly remunerative possibility of writing a book on tax avoidance, one slightly deflating factor in the calculations was the prospect of handing over 40% of the income to the taxman.

    But a quick check of what I get in return lifts the gloom. For every pound I earn I will pay around 7 pence for immediate access to professional healthcare for my family, 5 pence for my children’s education, 2 pence for living in relative security, around the same to have the country I live in defended and 11 pence for pensions and social security for my compatriots and my future self. I even contribute half a pence to aid the developing world and, less heart-warmingly, 3 pence in interest to the various institutions from which we have collectively borrowed in order to spend more on these things than we have paid in so far. I might have plenty of quibbles with how the government to which I hand over a large chunk of my income spends it, but I can’t doubt the overall value I get for my money. Despite all the waste in the system – the misguided ventures, the mismanagement, the disastrous IT contracts, the consultants’ fees, the overpriced private finance deals – as a provider of the things we need most of all the state remains fantastically efficient compared to any feasible alternative.

    It cost HMRC just £3.5bn to gather £446bn in taxes in 2010/11, a collection fee of 0.8%. Even if the costs incurred by businesses in playing their part in the process were added to this figure, it would still be far lower than that for other revenue-raising organizations; a typical charity spends between 15 and 25% of its income on fundraising.‌1 Spending the money is relatively cost-effective; the Department for International Development, for example, spends 3% of its budget on running costs, whereas Britain’s largest (and apparently well run) charity in the same sort of field, Oxfam, lays out 10% on support costs.‌2 The collective provision of healthcare through the National Health Service is far more efficient than private systems elsewhere in the world. An authoritative study into healthcare systems over twenty-five years published in the British Medical Journal in 2011 concluded: ‘In cost-effective terms, i.e. economic input versus clinical output, the USA healthcare system was one of the least cost-effective in reducing mortality rates whereas the UK was one of the most cost-effective over the period.’‌3 The central distinction between the systems is that one is privately funded, the other paid for by tax.

    If this were a club only a fool would not join. In fact nobody does opt out, but plenty happily enjoy the benefits of membership without paying their subs. These include tax evaders, who in principle at least can be hauled before the club committee and given a good ticking off and a demand for arrears or – in the more serious cases – expulsion from the club for a short spell at Her Majesty’s pleasure. They undermine it not just by depleting its funds, but by weakening their stake in it. Just as the best-run clubs comprise members paying their dues and demanding they’re properly spent, so honouring tax obligations strengthens a country’s democracy.

    Tax evasion is simple enough: it’s the cash-in-hand plumbing job or piano lesson that doesn’t make it onto a tax return, the offshore income that remains hidden from the taxman, or the more sophisticated fraud involving multiple business accounts and dodgy invoices. It is strictly criminal, although in almost all cases it is punished only with civil penalties. Prosecutions for evasion of direct taxes (like income tax) run at just thirty per year even though the offence is estimated by HMRC to cost around £5.5bn annually (a similar amount is charitably assigned to taxpayers’ ‘error’ and ‘failure to take reasonable care’).‌4 Other observers argue credibly that the figure is in fact far higher, perhaps over £40bn, since the Revenue somehow manages to overlook large swathes of the black economy it should be pinning down.‌5 Evasion of indirect taxes (VAT and customs levies like tobacco duty) officially costs about £7bn annually and generates around 350 prosecutions.‌6 Tax credit fraud amounting to around £400m a year generates 60 or so prosecutions.‌7 Benefit frauds, which cost £1bn a year, were prosecuted 9000 times in 2009/10.‌8 This table shows the hierarchy of tolerance towards cheating the public purse:
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    So theft by the poor warrants the full force of the law and evading duties on booze and fags is pretty serious too. A dim view has been taken of the former ever since the birth of the welfare state, the noble intentions of which were not to be undermined by the dishonest. Now it’s the stuff of eye-catching tabloid stories and makes a politically unmissable target. Customs and excise frauds have older and more piratical origins and for hundreds of years have faced the stern law-enforcement traditions of Customs officers.

    But evasion of direct taxes meets with more understanding, perhaps reflecting the historical reluctance of the income tax authorities to question a person’s honesty when incomes were not always meticulously recorded, nor expected to be. Income tax evasion, usually a crime of omission, can also be harder to prosecute, as the Revenue was famously reminded in 1989 with the acquittal of Ken Dodd by a hometown jury, even though there was no dispute he had taken a fortune in cash and omitted it from his tax return. And income left off a tax return might turn out not to be taxable in the first place, as a 2012 jury found to be the case with the thousands of pounds deposited in football manager Harry Redknapp’s Monaco bank account by his chairman Milan Mandaric.

    There is plenty of prejudice behind the inconsistencies, too. Less well represented, the poor make easier targets than the rich. Claiming from the state a benefit to which one is not entitled is viewed less sympathetically than evading a payment that should be made. The former is theft, the latter a bit of ducking and diving. But in truth the intention is similar in both cases. Indeed, tax evasion is likely to involve greater sums and be driven by greed alone with no element of need (a tax evader, by definition, has the means to pay his dues). Yet wealthy ‘tax scroungers’ face no meaningful deterrent in the way that benefit fraudsters do; prosecutions for the thousands of rich individuals secretly stashing millions in offshore tax havens, for example, are forsaken in favour of generous ‘amnesties’ and inter-governmental agreements that effectively decriminalize the richest form of tax evasion.

    Mind the gap

    This apparent indifference to certain forms of tax dodging can turn to the most remarkable defensiveness. In May 2005 I asked for information on a concept that the Revenue had been working on for some years: the ‘Tax Gap’. This is the difference between what the tax authorities collect and what they would do if everyone played by the letter and spirit of the rules. After putting up a series of risible arguments against disclosing this information – it would ‘embolden’ people to dodge tax and even hit the stock market (which would never do) – the Revenue was told to hand over the data by the Information Commissioner. He made the obvious point that ‘if the public realized the extent to which tax evasion is a drain on the economy it could create an atmosphere in which evasion and avoidance would be less socially acceptable’. Only after wasting tens of thousands of pounds setting up a tribunal hearing that it refused to go through with did the Revenue finally, three years after first being asked, reveal the Tax Gap.

    What emerged was a measure not just of widespread tax evasion but of a far trickier form of tax dodging: tax avoidance. The term has long been understood to cover the legal reduction of tax bills by exploiting loopholes in tax law and can be traced back to the 1900s, when shifting income offshore was first described in parliament as ‘legal avoidance’ in contrast to ‘evasion by omission’.‌9 This longstanding offshore dodge was closed down, in principle at least, in 1914 when most British residents became taxable on all their worldwide income. It was the start of a routine in which tax avoidance schemes would be legislated against by successive governments operating on the principle that income tax should be levied on real incomes, not those reduced by steps taken to get round the laws.

    Tax avoiders would then find a smarter trick to subvert the new law. So, for example, post-1914 the better-advised tax avoider would put income into offshore trusts that ensured the income really remained his but was not treated as belonging to him by the new tax law. And when tax law and administration adapted to counter these structures, there would be further tricks to get round these changes. By 1937, the pattern prompted the then chancellor to describe tax avoidance as ‘the adoption of ingenious methods for reducing liability which are within the law but which none the less defeat the intention on which the law is founded’.‌10 Fifty years later, renowned tax judge Lord Templeman expressed the concept in terms of the financial result: ‘The taxpayer engaged in tax avoidance does not reduce his income or suffer a loss or incur expenditure but nevertheless obtains a reduction in his liability to tax as if he had.’‌11

    HM Revenue and Customs today defines avoidance in a way the pre-war chancellor would recognize, as involving transactions with tax consequences that are ‘unintended and unexpected [by legislators]’.‌12 In other words, engineering lower tax bills in accordance with the letter of the law, but not in its spirit. When more recently, for example, a millionaire City headhunter called Philippa D’Arcy entered into a convoluted series of transactions involving the short-term sale and repurchase of government securities (‘gilts’) to generate tax-deductible ‘manufactured interest’ payments offset by a non-taxable gain (if you’re confused, don’t worry, you’re supposed to be) she didn’t part with a penny in anything apart from fees but created a £600,000 tax break.‌13 This was clearly tax avoidance, on any definition. As it was when one of Britain’s biggest multinational companies, Prudential, executed a financial derivative transaction known as a currency swap at a manipulated price purely to generate a similarly lopsided result that knocked £30m off its tax bill.‌14 The arcane laws they were relying on were not intended to be used in these ways and the taxpayers reduced their tax bills without incurring any real cost.

    After much legal toing and froing to establish whether these ruses really did squeeze through the loopholes their creators had targeted, the City millionaire kept her tax break, the insurance company didn’t. But in the tax avoidance lottery it’s impossible to lose more than the lawyers’ and accountants’ fees that are a fraction of the winnings on offer. And if you can afford it, your chances are good; official figures show that an individual with a tax avoidance scheme, if investigated, has a 50/50 chance of keeping the tax break, while a big company has around a 60/40 chance.‌15 What’s more, if he loses he’s no worse off (beyond his advisers’ fees) than if he hadn’t taken the bet. With such sporting odds, and the taxman acting like a deranged bookie giving losing punters their stakes back, it’s not surprising that an entire tax avoidance industry quietly operates from hundreds of offices across Britain. The millionaire and the insurance company did not stumble across their loopholes; the schemes were sold to them by experts in their field, men and women whose lives are dedicated to prospecting for tax wheezes. It’s a gold rush that makes some spectacularly rich but takes a heavy toll on everybody else. HMRC puts the cost of such ‘artificial’ tax avoidance at around £7.5bn annually, though it admits even this is an underestimate since it covers only the schemes it identifies and, despite rules demanding disclosure of tax avoidance, not all is spotted.‌16

    This chicanery has long provoked strong reactions. In 1914 Liberal chancellor Lloyd George described tax avoidance techniques as ‘malignant, mischievous, pernicious, poisonous methods for tempting honest people to defraud the revenue’, though he declined to tackle them since decent people had better things to do. ‘There is no doubt at all if a man sets his mind, and has nothing else to do, he can devise all sorts of schemes for the purposes of avoiding the revenue. But if he is busy it will be otherwise. It is the old story, Satan finds some mischief for idle hands to do.’‌17 What Lloyd George reckoned without was the thousands of advisers that would devise the schemes for the busy. When nearly a century later comic Jimmy Carr bought one of their more dubious products – sending most of his £3m earnings into an offshore trust before borrowing them back indefinitely so he could continue to enjoy his income but effectively pay tax at around 1% – Prime Minister David Cameron echoed Lloyd George’s sentiment in describing the ruse as ‘morally wrong’.

    Cameron’s intervention marked quite a progression for the right-of-centre political establishment, in rhetoric at least. As chancellor in the 1920s, Winston Churchill asserted the right of a man ‘so to arrange his affairs as not to attract taxes enforced by the Crown so far as he can legitimately do so within the law’.‌18 Carr’s immediate tweeted self-justification after being exposed by The Times – ‘I pay what I have to and not a penny more’ – reflected this view, though he rapidly recanted in the face of universal ridicule and potential career death. Fellow comedian Frankie Boyle better caught the public mood when he counter-tweeted that tax avoiders should ‘look at it as a children’s hospital buying you a pool table’.

    Churchill was, however, right; it’s a truism that the law must set the boundary for taxation. But the law never perfectly matches the right thing to do and certainly has never kept up with the schemers. Avoidance might be legal but, in passing the burden onto everybody else, it is essentially a selfish act. It could even be thought more distasteful than straightforwardly dishonest evasion. A tax avoider’s efforts in pursuit of self-enrichment at the expense of others tend to be far more concerted, contrived and calculated. Even the big tax avoiders recognize the moral bankruptcy if it suits them: when Tesco sued the Guardian in 2008 over (in this instance mistaken) allegations of large-scale tax avoidance, the company’s lawyers claimed the reports amounted to ‘a devastating attack on its integrity and ethics’.‌19

    When it involves using laws in ways that were not intended by legislators and would not have been tolerated had they been foreseen, tax avoidance is at heart an anti-democratic business. Tax policy-makers define tax avoidance by reference to the underlying purpose of the tax laws they put on the statute book. And as long as they frame laws that tax real economic results, this is a sound approach. So when in 2011 George Osborne told parliament that ‘we are doing more today to clamp down on tax avoidance than in any Budget in recent years’,‌20 we were reassured he was getting to grips with the wealthy dodging their contributions to Britain’s depleted finances. But should we have been?

    Relief on the Riviera

    With her bling and perma-tan, Philip Green’s wife Tina certainly looks at home in Monte Carlo. And maybe the Riviera sunshine does appeal more to the native South African than dreary old London. But why live on this particular overcrowded 2km stretch of the Mediterranean coast?

    Free from income tax in Monaco, Tina Green is the ultimate owner, through a series of offshore companies and trusts, of the Arcadia business empire run by her husband Philip and comprising some of the British high street’s biggest names such as Topshop and Dorothy Perkins. It is a set up that in 2005 famously enabled the Greens to take a £1.2bn dividend from Arcadia tax free, saving them the £300m tax that would have been due if it had been paid to a UK tax resident.

    When protesters took to the streets in the autumn of 2010 to target Britain’s biggest tax avoiders, they made Green’s business one of their main targets. But were they right to dub him ‘Britain’s most notorious serial tax avoider’? As Green pointed out, he pays income tax here and his companies pay corporation tax. His wife really lives in Monaco, just like many sports stars including Paula Radcliffe and businessmen such as Sir Stelios Haji-Ioannou.

    Look again at the Revenue’s definition of tax avoidance. There is nothing ‘unintended’ in a Monaco resident not paying UK income tax on dividends from a British business. By ensuring the Arcadia group has long been in his wife’s hands, Philip Green exploits not an overlooked wrinkle in British tax law, but a well-known fault line in the world financial system. On at least six separate occasions before the tax scandal broke, Philip Green used the expression ‘I bought Arcadia’ to describe his acquisition of the company in 2002.‌21 But legally Mrs Green bought it. So on the official view of tax avoidance, the man whose business empire is in the hands of his tax haven-based wife is still not a tax avoider. Of course on any plain understanding of the term, tax avoiding is clearly what Green is doing. He is going out of his way to escape, dodge, avert, circumvent – avoid – a tax bill. He and his wife can cruise on their £20m Benetti yacht, the Lionheart, courtesy of a British business empire that thrives on taxpayer-funded infrastructure and a workforce educated at public expense, while contributing a far smaller share of their income towards these things than even their lower-paid customers and staff. But officially they are not avoiding tax.

    The more realistic public understanding of tax avoidance explains why Arcadia became one of the early targets of UK Uncut, the protest movement that erupted on Britain’s high streets at the end of 2010. As it did for another well-known retailer, Boots. Following its takeover by a private equity group in 2007, the company’s tax payments halved as the new owners loaded the company up with the billions of pounds of debt on which it now makes tax-deductible interest payments. As a result, out of operating profits of over £1bn in 2010/11, the now Swiss-controlled group paid just £59m in tax.‌22 Tax reduction was central, as it is to most private equity buyouts, but again this structure would not meet the official definition of tax avoidance. Nor would the corporate contortions of the British multinationals that break up their businesses and shunt different parts around the world for fiscal rather than commercial reasons. When a company such as drinks giant Diageo saves tens of millions of pounds a year in tax by setting up a Dutch company to own proudly Scottish brands like Johnnie Walker purely for tax breaks, leaving its Kilmarnock distillers with marginal profits and paying minimal taxes, again this is officially not tax avoidance.‌23

    One bizarre episode best illustrates the gap between the technocratic view of tax avoidance and the real world. In 2002 the chairman of the Inland Revenue repeatedly told a Parliamentary Select Committee that the sale of 650 tax offices to a Bermuda-resident company, Mapeley Steps Ltd, did not involve tax avoidance. But when the MPs came to question Mapeley’s chief executive some weeks later, he admitted the company had ‘structured its tax affairs to minimise exposure to capital gains tax’. The committee declined to enter the make-believe world in which going offshore to ‘minimise exposure’ to tax was not avoiding tax: ‘Tax avoidance was clearly one of Mapeley’s objectives in the way the deal was structured,’ it concluded.‌24 What independent MPs thought was clearly tax avoidance was, officially, nothing of the sort.

    Now you see it, now you don’t

    The MPs were more in tune with public opinion than the mandarins. Few would disagree that a British company that ‘structured its tax affairs to minimise’ its tax bill on British income by using an offshore tax haven had avoided tax. In June 2011 when a BBC survey asked whether ‘the government should crack down on tax avoidance by business operating in the UK’ it defined tax avoidance as ‘where people or businesses arrange their financial affairs to minimise the amount of tax they pay while remaining within the law’. Eighty-four percent of people agreed with the proposal.‌25

    But since the kind of ‘structuring’ favoured by Philip Green, Boots, Diageo and Mapeley does not meet the official test of tax avoidance, none of their schemes – which five out of six people would evidently like to see stopped – enter calculations of the ‘Tax Gap’. HMRC’s estimate of corporation tax avoided by companies is just £3.6bn,‌26 a figure reached by looking at what it calls ‘artificial avoidance’ schemes of the sort that meet its limited definition of tax avoidance. The scale of what could be called the ‘real world’ tax avoidance favoured by the Greens and Diageos, as opposed to the technocrat’s narrow legalistic version, is not officially measured but is undoubtedly far higher. A report for the Trades Union Congress by tax campaigner Richard Murphy in 2008 took a broader view and came to a figure of around £12bn for tax avoided by companies, and £13bn for individuals.‌27 Across the 770 largest multinationals dealt with by the Revenue’s Large Business Service in 2011, £25.5bn of tax was at stake on enquiries,‌28 around half of which relates to the real world tax avoidance of structuring businesses to reduce tax.‌29 And many times this amount again is likely to be lost to offshore arrangements that the Revenue either fails to notice or chooses not to contest. Tax investigators can in any case only nibble at the edges of these arrangements, merely checking they haven’t been mis-priced and leaving untouched several tens of billions of pounds every year of real world tax avoidance. Which represents a sizeable proportion of the cuts demanded by the government’s deficit reduction programme, set in its 2010 spending review at £42bn in 2012/13, rising to £83bn in 2014/15, but certain to be substantially more after a couple of years of economic stagnation.‌30

    It is only against the limited band of ‘artificial avoidance’ that the government makes any meaningful move, but this is enough to sustain the Great Illusion at the heart of recent governments’ tax policies. Like any decent table magician, successive chancellors direct the audience’s attention to what they want it to see while away from the punters’ gaze the trick is played. Artificial avoidance meeting the official definition is very publicly tackled, while more quietly the opportunities for some, especially the biggest companies, to ‘structure’ their way out of a tax bill are expanded. As a result, the biggest corporate tax avoiders no longer need to design their own schemes; the government does it for them.

    State-sponsored tax dodging

    Of course companies and rich individuals still choose to exploit the rules to their limits, and their choices make them legitimate targets of protests. But the critics who say the demonstrators should be waving placards outside the Treasury have a point, too. The central issue in British tax avoidance today is a political one; it is nothing less than the legal sanctioning of real world tax avoidance. So what the government regards as tax avoidance diverges ever further from what everybody else does – broadly transactions designed simply to reduce a tax bill below real income at the relevant headline rate – and from Lord Templeman’s similarly plain view of the practice.

    The gap widens in two ways. First, clear flaws in tax law are not corrected when they give undue tax advantages to business. The limitless tax deductibility of interest payments used by Boots to slash its tax bill is the archetypal example, damaging enough that just six weeks before the May 2010 election, a then shadow Conservative tax minister David Gauke promised to get tough on this excess. But by the time he was in a position to do something about it as a real minister, his tune had changed. The rules would not be altered, he announced in November 2010, because they ‘are considered by businesses as a competitive advantage’.‌31

    The richest individuals benefit similarly from the government’s reluctance to confiscate their sweeties. Although blatantly artificial income tax avoidance schemes rarely survive long after their discovery, structural advantages that facilitate real world tax avoidance linger on the statute books. Perhaps the most iniquitous tax break is the uniquely British exemption for income kept offshore by ‘non-domiciled’ individuals who, usually through some quirk of inheritance, can claim allegiance to another country despite being full UK residents. Entrenched by successive governments, the status enables the Daily Mail’s English-born-and-bred proprietor Lord Rothermere, for example, to save tax by channelling income from his media empire through a network of offshore companies and family trusts.‌32

    Second, the rules of the game are relaxed to render real world tax avoidance increasingly irresistible to the rich and large corporations. In the late 1990s the last Labour government removed the tax on dividends that had ensured companies at least had to cough up some tax on profits if they wanted to pay them out to their owners, and would have presented the Arcadia group with a £300m bill on Mrs Green’s dividend. In 2000, Chancellor Gordon Brown responded to the demands of his new friends in the world of private equity by reducing capital gains tax from 40% to 10%. The income that with some basic financial engineering they transformed into capital gains would famously be taxed at lower rates than their cleaners were paying.‌33 Then, as one of its final measures, New Labour began dismantling the rules that guarded against industrial-scale tax avoidance by British multinationals, exempting from tax profits returned to the UK from overseas subsidiary companies and in the process creating a substantial new impetus to send income offshore. All were measures enabling the privileged, with the right advice, to take their tax bills way below their real incomes multiplied by the prevailing income tax rates. But again, none would be avoiding tax.

    The coalition government swiftly followed up with tax exemptions for companies’ tax haven branches and for profits parked in tax haven subsidiary companies in the most contrived manner. At the same time, the Treasury persists with allowing tax breaks for the costs of funding these offshore set-ups from the UK. In other words, income can be moved to tax havens and costs kept in the UK: a deliciously simple recipe for real world tax avoidance. Even a senior tax partner in one of Britain’s ‘Big 4’ accountancy firms earning handsome fees from these new opportunities shook his head when I discussed the changes with him: ‘What they’ve ended up with is the worst of all worlds.’‌34 But exploiting the new rules will, of course, not be tax avoidance.

    The result of the sustained retreat from taxing the biggest companies is tax contributions that lag behind corporate profits. Between 1999 and 2011 British companies’ profits increased by 58%, while corporation tax payments went up by less than 5% (a gap only marginally accounted for by a cut in official corporation tax rates from 30% to 28% in 2008). If 2007 – before the financial crisis began – is considered instead, the figures become 54% and 29% respectively‌35 (see figure 1). Other studies have looked at trends in effective corporation tax rates for Britain’s largest companies and found them to be around 5% below their officially declared rates, much of which is attributable to structures adopted for tax purposes.‌37

    ‌
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      ‌Figure 1 • UK corporate profits and corporation tax (1991-2011)‌‌‌36

     



    This pervasive, expanding tax avoidance does more than just short-change government finances. Available almost exclusively to wealthy companies and individuals, it widens inequality. It also distorts the democratic process. A mega-rich ‘non-dom’ lured to the UK with the promise of keeping his offshore fortunes tax free as a favour from the government is disproportionately likely to become a major donor to a political party with privileged access to some powerful people and influence in matters beyond taxation. Most famously of all, the benefits of non-dom status have helped Lord (Michael) Ashcroft to make huge donations to the Conservative Party and become close to its leading figures, notably William Hague. Much the same can be said for Sir Ronald Cohen and his relationship with Labour’s Gordon Brown, although his versatility makes him popular with the coalition too and he is now a leading light in David Cameron’s plans for the Big Society.

    Tax avoidance exacerbates business inequality, too: a corner shop can’t afford the VAT schemes and offshore structures that Tesco has used to reduce its financing costs and eventually its prices at the till. Small companies’ share of the corporation tax bill rises as that of large companies falls (see figure 2), while their share of the economy remains fairly steady.‌38

    ‌
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      ‌Figure 2 • The proportion of corporation tax paid by small companies (‘small company’ defined as one not required to make quarterly corporation tax instalment payments, the threshold for which is annual profits of £1.5m)‌‌‌39

     



    Tax dodging becomes yet one more force in the homogenization of British business. Providing extra returns on high-margin, high-risk business, it can also promote more unsavoury business practices with no long-term economic benefits: it’s no coincidence that widely mis-sold ‘payment protection’ insurance policies on loans and dubious ‘extended warranties’ on electrical products were run from tax havens by the likes of Barclays and Dixons. It creates risks for companies’ shareholders, employees and society at large, as amply demonstrated by the tax-incentivized ‘gearing up’ of private equity-owned businesses such as Boots, by filling them with debt for the tax breaks. The resulting drain on the companies’ funds has left thousands out of work, and businesses, such as chains of care homes, unable to cope with economic downturns.

    Tax avoidance even destabilizes economies. A 2009 presentation from the Organization for Economic Cooperation and Development (OECD) on the causes of the greatest financial crisis since the 1930s listed several ‘tax policies as exacerbating factors’. Top of the list was ‘tax arbitrage linked to tax treatment of debt’; then there was ‘deduction for interest expense (not equity)’; ‘exemption/deferral of tax on foreign profits’; ‘tax haven affiliates (conduits)’; ‘hybrid instruments’ and ‘tax bias encouraging growth of bank profits (over asset protection/management)’ caused by ‘favourable capital gains tax treatment of stock options, corporate tax deduction on exercise of stock options’.‌40 Cut through the jargon and these are the weapons of real world tax avoidance in Britain today. In the wake of a crisis that nearly collapsed the world economy, they’re still attacking tax revenues and distorting economies. They give tax advantages to economy-swamping levels of debt and bankers’ bonuses based on illusory profits that conceal sometimes cataclysmic risks. What’s more, they’re being sharpened by the British government.

    At the same time, the enforcement of tax laws for the privileged is blunted. An easy tax ride has become part of selling Britain abroad as the tax authorities take their role beyond tax administration into promoting ‘inward investment’, traditionally the realm of the business department and the Foreign Office. The Treasury minister responsible for tax administration in Britain, David Gauke, spelt this out in a 2010 speech at tax consultants Deloitte. ‘A competitive tax system is not just about lower headline rates, it’s also about the way you tax, and the relationship you have with business,’ he explained.‌41 Britain’s senior tax official – who also gave Vodafone its deal – told a conference in India in 2010: ‘We are committed to handling disputes in a non-confrontational way and collaborating with customers wherever possible.’‌42 One senior official privately put it more bluntly: ‘We used to have a priority to collect tax, now we have a priority to have a good relationship.’‌43 Which is about as permissive an atmosphere as the real world tax avoiders could hope for.

    HM Treasury plc

    As well as facing less than zealous policing of existing laws, big business can increasingly set its own new ones. The most infuriating aspect of this to those of us who like to report the furtive capture of the machinery of government by powerful vested interests is that there’s no secret about it. The Treasury’s mission is unashamedly to adjust the framework of tax legislation to suit large business. Thus ‘working groups’ set up to revise laws governing profits shifted into tax havens are run by the companies, such as Vodafone and Tesco, that seek to save fortunes by doing precisely this. Consultation processes descend quite openly into simply agreeing laws requested by big business. Where the government had initially proposed, for example, exempting from tax companies’ foreign branches only if they were in countries with normal tax rates, business said it wanted its tax haven branches exempted too. So in 2011 that was precisely what it got.‌44 This is not so much the well-documented phenomenon of ‘regulatory capture’, whereby those being regulated determine the government’s approach to them; it’s the white flag of abject regulatory surrender.

    Business lobbying for lower taxes is nothing new. When formal income tax was first introduced by William Pitt at the end of the eighteenth century his Whig opponents claimed the tax, then at no more than 10% and reserved for the very wealthy of the day, ‘would strike with peculiar force at industry and the fruits of industry’. The other main objection, voiced by a landed Scottish MP, was that the tax ‘would encourage a spirit of migration’. The City of London was characteristically helpful, calling it a ‘galling, oppressive and hateful inquisition’.‌45 There is no evidence to bear out the naysayers’ prophecies, which have wearying echoes of today’s empty threats from industry bodies that companies will ‘quit the UK’ at the slightest tax rise (or even failure to reduce tax). The main difference is that, over 200 years on, governments either cynically or cravenly capitulate.‌46

    History would in fact go on to show that relatively high tax levels have coincided with better economic performance, possibly because tax cuts for the wealthy translate not into greater investment, as neo-liberal economic theory would have it, but lower public investment, greater inequality and lower productivity (see figure 3).

    ‌
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      ‌Figure 3 • Economic growth rates and average tax rates in the UK (1960-2000)‌‌47‌

     



    Current international comparisons also suggest that relatively high-tax countries fare no worse in terms of economic growth than low-tax ones, while their citizens benefit from better public services (see figure 4). In short, demanding reasonable tax contributions is nothing for a country such as Britain to fear.

    ‌
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      ‌Figure 4 • No correlation: the economic growth rates of 22 OECD countries and their overall taxation levels.‌48‌‌

     



    But today’s corporate anti-tax lobby has hit upon the evidently winning formula of headline-grabbing threats to emigrate and more sophisticated, pseudo-intellectual efforts to undermine the whole notion of taxing capital (profits and gains), as well as labour (employees’ earnings). At its heart is the proposition that capital can do as it pleases, it can go where it likes and must therefore be taxed very lightly if at all. It cleverly reverses the traditional view that ‘unearned’ income derived from capital is less deserved than a wage from an honest day’s work and ought to be taxed at least as severely. And the theory behind it is bunk.

    The most influential intellectualizing on tax in Britain takes place at the Oxford Centre for Business Taxation, which is almost permanently plugged into the Treasury. Part of Oxford University’s Saïd Business School, set up by Monaco-based businessman Wafic Said, it is funded by a group of FTSE100 companies including Vodafone and Tesco and boasts a Barclays Bank Lecturer in Taxation (with optional Post-Irony Studies).‌49 Among its questionable conclusions is that corporation tax, although directly a cost to the shareholders of a company, is not really paid by companies but is passed on primarily to their employees. If the workers don’t pay the company’s tax bill through lower wages, goes the theory, the shareholders will take their money to a rival economy that will appreciate them more and tax them less. This is hotly disputed by more independent organizations, which conclude that since capital and markets are not quite as mobile as the neo-liberals suggest, the bill ends up primarily where it should with the shareholders. It is a tax on capital.‌50 Which explains why all those campaigning for lower corporate tax – the CBI, the Institute of Directors and others – represent capital; why would they bother arguing against corporate taxes if they could just pass the bills onto their staff? And when corporate tax stories routinely hit share prices, it’s clear shareholders don’t think ‘never mind, we’ll just take it off the poor suckers working for us’. The point was most eloquently made in the US in 2011 by satirists Yes Men, who put out a spoof story that General Electric had seen the error of its tax avoiding ways and was going to make a large voluntary tax payment, prompting a collapse in its share price.

    The corporate level is also an eminently reasonable one at which to levy a tax, since it is the point where capital comes together, acquires a distinct legal character and enjoys privileges such as the limited liability that passes risks from its activities onto others. The companies formed then make profits using public infrastructure and services such as the healthcare and education provided to their employees.‌51 Some business leaders understand this. ‘The company wouldn’t exist without the work of British people, without the contribution of British universities, without the support of the British government,’ conceded GlaxoSmithKline chief executive Andrew Witty (who might, incidentally, want to pass the message on to his company’s tax department). But in uniting as a limited company to exploit public goods, the capital holders also relinquish much of the responsibility they might individually have felt to pay for them. The company directors acting as their agents do so under a broad remit that some have argued demands slashing tax bills as far as possible since this is in the financial interests of the shareholders that they must serve.

    Yet when it comes to taxing these shareholders on their dividends the law assumes that the company has been taxed fully on its profits in the first place. As HMRC explains: ‘Companies pay you dividends out of profits on which they have already paid – or are due to pay – tax.’‌52 Pension funds receiving dividends are not taxed again and ‘credit’ is given to individuals receiving dividends for the tax deemed to have been paid by the company on the profits forming the dividend. So basic rate taxpayers pay no further tax on dividend income, while higher rate taxpayers pay only the extra required to ensure that overall the profits distributed are taxed at whatever their income tax rate is for that year. And when a company avoids tax – even to the point of paying no tax at all – its dividends are treated no less generously in the hands of the recipients. So corporate tax avoidance subverts the entire principle of ensuring that capital, as well as labour, pays a share of taxation.

    Tax haven Britain

    The current government nonetheless insists that ‘the consensus, among economists at least, is that it’s predominantly the employee who foots the bill’, and uses the misconception of a few academics funded by big corporations to justify ultra-low corporate tax rates and the introduction of a whole new world of tax avoidance opportunity. By 2014, it boasts, Britain will have ‘the lowest [corporate tax] rate [21%] of any major western economy, one of the most competitive rates in the G20, and the lowest rate this country has ever seen’.‌53 And by sending profits into the world’s tax havens with the government’s encouragement, British multinationals will shave further billions off already modest tax bills. Even giving some credence to the overblown notion of ‘tax competition’ among nations, quite why the world’s seventh largest economy should sell itself so cheaply looks like a mystery (but is in fact explained simply by the corporate capture of tax lawmaking).

    The cost of this capitulation will of course be passed on to other taxpayers, both individuals and the small businesses that can’t afford the lawyers and accountants to run offshore outposts. By massively reducing their tax bills, large companies will win yet another competitive advantage over the smaller enterprises that ought to be the engine of economic recovery. Meanwhile, billions of pounds will be poured into the unregulated, secretive and financially volatile territories that, in the wake of the 2008 financial crisis, the G20 London summit of leading nations promised to all but shut down.

    At the same time, current tax minister David Gauke complains about ‘campaigners choosing to stoke the fires of public opinion’ when ‘legitimate behaviour by taxpayers, consistent with both the letter and spirit of the law, is being classified as avoidance’.‌54 The schemes of Arcadia, Boots and all the others are not tax avoidance but ‘legitimate behaviour’.

    They could of course constitute legitimate behaviour only in a country where the richest corporations are not just permitted to dodge their fair contributions but are positively encouraged to do so, leaving everybody else to pick up the tab. Such a nation might be called a tax haven. Or it might be called Britain.
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‌An Unwelcome 
Guest


    A short history of income tax and those who dodge it

    

    ‘It is a vile, Jacobin, jumped up Jack-in-Office piece of impertinence – is a true Briton to have no privacy? Are the fruits of his labour and toil to be picked over, farthing by farthing, by the pimply minions of bureaucracy?’


    From Man Midwife. The further experiences of John Knyveton, MD, late surgeon in the British Fleet during the years 1763–1809, by Ernest A. Gray.‌1

    

    In an altogether different age, when Britain was struggling with ‘wars abroad’ and lumbering under huge budget deficits, Prime Minister and Chancellor of the Exchequer William Pitt the Younger first imposed ‘certain duties upon income’. The new tax would compensate for declining customs and excise duties as battles against the French hampered trade and depleted the nation’s coffers. But even though it would pay for a war of national survival, the first formal income tax of 1799 – levied at a maximum 10% on incomes over £200 – was a regretful innovation. Brought in as a last resort only after other taxes had failed to yield sufficient funds, it was by its architect’s own admission ‘repugnant to the customs and manners of the nation’ and would be repealed as soon as possible.

    Pitt’s successor, Henry Addington, honoured the promise as soon as the ink was dry on a ‘definitive treaty of peace’ with France three years later, only to reimpose the tax after fourteen months when the truce proved little more than the prelude to twelve years of Napoleonic war. The ‘temporary’ income tax this time hung around until Wellington’s 1815 triumph at Waterloo allowed it once again, after heavy petitioning, to be withdrawn from service, accompanied by a celebratory pulping of all parliamentary papers associated with the despised duties.

    A generation later, however, government finances were struggling to cope with a recession and the loss of a tax that had produced a useful £12m a year for the government, a good quarter of its revenue. By 1841 Tory leader Robert Peel was mocking the Whig chancellor Francis Baring (of the banking family): ‘Can there be a more lamentable picture than that of the Chancellor of the Exchequer seated on an empty chest – by the pool of bottomless deficiency – fishing for a budget?’ Just one year later, and by now prime minister for the second time, Peel – once an opponent of the tax – squeezed a new version through parliament both to deal with the crisis and to compensate for a series of reforms under which duties were reduced and tariffs on hundreds of goods scrapped as part of a free trade policy that within a few years would culminate in his repeal of the Corn Laws. Although Peel accompanied the income tax, yet again, with a politician’s promise to repeal it within five years, he had firmly entrenched its importance to government finance.

    Economic necessity did not bring popularity for the tax. But repeated commitments to scrap it over the following decades, notably from great rivals Gladstone and Disraeli, became increasingly less realistic. By the early 1860s income tax accounted for over one seventh of government revenues and had proved crucial in funding the Crimean War, even at no more than 1s 4d in the pound, or 6.5%. When Gladstone failed in his 1860 budget to deliver the repeal he had promised in his first budget of 1853, Disraeli opportunistically assailed him as ‘the hero of a popular delusion for seven years’. Few now doubted that income tax was here to stay.

    Nineteenth-century political knockabout over any sort of tax – whether on income or anything else – was possible only because 200 years earlier parliament had wrested tax-raising powers from the monarch. Charles I’s ‘ship money’, levied on coastal towns to pay for naval defences without parliamentary consent, had been at the root of the English Civil War. Among the priorities of Cromwell’s ensuing Protectorate was to establish control over the collection and expenditure of state funds (although royal prerogative over taxation was not formally abolished until the 1689 Bill of Rights). For this it created a new machinery for tax administration made up of local commissioners, surveyors and collectors who would be occupied for a century and a half with a haphazard collection of direct taxes on people (as opposed to indirect taxes on goods such as excise duties). The most important was the 1692 Land Tax that lasted until 1963, its longevity explained by the immobility and visibility of land and consequent difficulty of dodging it (which, incidentally, explains why in today’s new age of tax avoidance it is thought by many overdue for reintroduction). Expedience and the personal prejudices of lawmakers dictated that in various eras land tax would be supplemented by levies on scores of possessions including carriages, pleasure horses, racehorses, silver plates and (pandering, some say, to Pitt’s misogyny) female servants, as assessed by the new officialdom.

    Delegated to local worthies, tax administration was far from uniform, fair or efficient but it did establish a legal framework within which income tax would eventually operate. Today’s tax inspectors’ powers, for example, owe much to invasive eighteenth-century measures to detect the dodging of window tax, a levy introduced in the late seventeenth century as a less intrusive way of a gauging a person’s means than asking for details of his income. To counter the widespread abuse the new ‘surveyors’, today’s tax inspectors, were granted ‘full power to pass through any house or houses, in order to go into any court, yard, or backside thereunto belonging’. Disgruntled taxpayers, on the other hand, could by then have their day in court by taking a disputed tax assessment to the King’s Bench, as could surveyors if they disagreed with local tax commissioners. One window tax dodger, whose conversion of two windows into one with a connecting pane of glass had been deemed tax effective by his local commissioners, was disappointed when a judge decided ‘this is a manifest evasion of the Act’.‌2
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