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Preface

WITH THE FIRING OF FBI DIRECTOR James Comey in May 2017, just as with the firing of Special Prosecutor Archibald Cox in October 1973 in the so-called Saturday Night Massacre, the talk of impeaching the president of the United States became serious and widespread in America. Impeachment, that grand constitutional inquest of the nation against the nation’s leader, has been a subject of long and intense interest to me ever since the 1970s, when I was deeply involved with addressing the misdeeds of Richard Nixon, first as an observer of the famous Senate Select Committee on Presidential Campaign Activities in the summer of 1973, when the White House tapes were revealed, then as a witness to the final six weeks of the Nixon presidency in the summer of 1974, and finally, as David Frost’s Watergate adviser for the renowned Nixon Interviews in 1977.

Thirty years later, my account of those historic interviews, titled The Conviction of Richard Nixon, was to form the basis for the award-winning play and movie Frost/Nixon. The interviews were historic because they forced Nixon, three years after he was driven from office, to acknowledge his criminality and apologize to the nation, and partly because, with an audience of an estimated 47 million viewers, the series remains the most watched public affairs program in the history of American television.

As talk of Donald Trump’s obstruction of justice, abuse of power, and defiance of subpoenas grew louder after Comey’s firing, with the cascading scandals and crises of the Trump White House, and with the appointment of the new special counsel, Robert Swan Mueller III, I experienced an unexpected sense of déjà vu. Was the country really headed for another formal impeachment proceeding? If we were going down that road, what were the chances of success, if by success was meant the removal of a president from office? And did the country—and its politicians—appreciate the high hurdles that would have to be surmounted before either removal or a presidential resignation could happen?

It is the Nixon experience, not the flawed and discredited effort to remove President Bill Clinton in 1998, that is the template for a process against Donald Trump. Richard Nixon remains the only president in American history who was ever driven from office for high crimes and misdemeanors, crimes that were committed in the sacred space of the Oval Office itself. To know and understand how events unfolded in 1973–1974 is imperative for anyone who wishes to judge the viability of any serious impeachment effort against Trump. Those long-ago events are the measuring stick for the impeachment politics of today.

The formal process against Nixon began on February 6, 1974, when the full US House of Representatives passed a resolution by a vote of 410 to 4 to authorize the House Judiciary Committee to investigate impeachment charges against the president. In four full months of research and investigation, the Judiciary Committee considered 650 “statements of information” and more than 7,200 pages of evidence and interviewed nine witnesses. In June of that year, the committee began its first public hearings. Three impeachment articles eventually passed the committee, with a handful of Republican committee members voting for them and against their party’s president. In the US Supreme Court, Nixon would lose in his effort to assert executive privilege and withhold incriminating tape recordings from Congress. The vote against him was unanimous, 8–0. Only with the revelation of the so-called “smoking gun” tape, definitively revealing Nixon’s abuse of power, and the defection of many Republicans from his cause, was his fate sealed.

It could have gone differently. Despite overwhelming evidence of the president’s wrongdoing, Republicans might have stuck with their man without defection, as they did during the summer of 2019 in the preliminary stage of a possible proceeding against Donald Trump. The vote in the Supreme Court might have been less than unanimous, encouraging Nixon to fight on. A vote in a Senate trial of the president, if it came to that, might have fallen short of the two-thirds supermajority that is required under the Constitution for conviction and removal, as it did fall short in both the impeachment trial of Andrew Johnson in 1868 and of Bill Clinton in 1998. Of course, Nixon resigned after the smoking gun tape was revealed, before the full House of Representatives could formally impeach him and send his case to the Senate for trial. But out of sheer spite, he could have remained in office and dared the Congress and the country to suffer through a six-month impeachment trial in the Senate, as his daughter Julie was urging. In addressing the parallel between the Nixon case and his own on June 10, 2019, President Trump cited one critical difference. “He left. I don’t leave.”

During the summers of 1973 and 1974, I witnessed this grinding prosecution firsthand, as I worked with Frank Mankiewicz on a book called Perfectly Clear: Nixon from Whittier to Watergate. During those last heady six weeks of the Nixon presidency, in 1974, I shuttled between the Watergate trials of top Nixon aides, the House Judiciary Committee hearings, the White House, and the Supreme Court. It was an exciting, dramatic time. History was in the making, and probably, I thought at the time, American history would never again witness another such spectacle, at least not in my lifetime.

I decided to write a diary. No matter how it turned out, I was sure the drama would be worth remembering. And it is. When I unearthed the diary in my papers in the fall of 2018, I was astonished at its relevance to the current situation. In fraught personal detail, it describes the step-by-step process that ended a presidency. Anguishing it may have been, but the journey was necessary and dignified. In the summer of 2019 we heard a lot about how an impeachment process would be “divisive.” In 1974 it was ultimately not so divisive as healing, an imperative, if wrenching, catharsis after so much shocking abuse in the Oval Office itself. This was, and is, the road map. It should be read metaphorically. Read Nixon and imagine Trump.

This is how it felt in the summer of 1974.

My model for the diary came from an unlikely source. It was the diary of the young Georges Clemenceau, famous later as the French premier who became known as Tiger of Europe during World War I. Little known is the fact that as a young man, just about my age of thirty-three years in 1974, he lived in Washington, from 1865 to 1869, and wrote dispatches on the impeachment of Andrew Johnson for the radical Paris daily Le Temps. I imagined myself channeling Clemenceau, fantasizing that I was his alter ego: two young, passionate, opinionated observers lucky enough to witness a seminal history moment close up.

I admired and envied Clemenceau for his impeachment. The issue of reconciliation versus reconstruction of the nation after the cataclysm of the American Civil War gripped the nation. Should the Union be restored as it was, with the exception of slavery, as quickly and painlessly as possible? That was Andrew Johnson’s view. Or was the South to be fundamentally and harshly reconstructed, with its aristocracy disgraced and impoverished and its former slaves in the ascendancy? That was the view of the Radical Congress and its larger-than-life figures like Thaddeus Stevens, wizened and dying, pressing revolutionary legislation like the Reconstruction Acts and the 14th Amendment, and Charles Sumner, his ally in the Senate, scarred from the brutal caning attack by a Southern congressman twelve years before. Andrew Johnson was caught up in the maelstrom.

Clemenceau’s impeachment seemed so much more elevating than mine. The flamboyant politicians he wrote about did not have to consult the latest polls or receive partisan “talking points” to discover what positions to espouse. Even his villain seemed more interesting—my taste runs more to bullheadedness than deviousness. Insult was a better art form in those days. Routinely, the censors had to delete Stevens’s expletives from the official record in the Congressional Globe. Thaddeus Stevens called Andrew Johnson “the nightmare that crouches upon the heaving breast of the nation” and a “double-skinned rhinoceros.” Once, when he was upbraided for his “foul language” in the House, Stevens replied, “That gentleman has complained that my language was foul and talked about it being learned in Billingsgate, Cripplegate, and Newgate [a British fish market, a sheltering place for cripples, and a jail]. Sir, with all the gates that the gentleman has gone through and that he refers to, there is one gate which the gentleman will enter which I shall try to avoid.”

My “gate” was Watergate. I had only the banality of its taped evidence, the petty and stupid break-in at the Watergate Hotel, and Nixon the “imperial president,” who foolishly authorized the cover-up as he was about to win reelection, with forty-nine out of fifty states voting for him. Who, I wondered as I began my diary, would be my counterparts? Would there be eloquence and wisdom or only cant and shouting? Would I witness courage or cravenness? Never mind, I thought. This would be the best impeachment drama I’d ever get.

Clemenceau had titled his diary American Reconstruction. In 1974, after the end of the Vietnam War, the catharsis of Watergate, and the impeachment proceedings, I was hoping for a second American Reconstruction. In coming years, if there is a cleansing impeachment proceeding against Donald Trump, the nation might need the revival of a third Reconstruction.
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Georges Clemenceau in 1864.






Introduction

by Walter Dellinger

IN THE SUMMER OF 1974, JAMES RESTON, JR., became an eyewitness to history. As the nation’s attention was riveted by the spectacle of a deadly serious presidential impeachment process, Jim dashed from venue to venue—the Congress, the criminal courthouse, the Supreme Court, the White House press room—to record firsthand his view of the unfolding drama of the demise of Richard Nixon’s presidency. The “impeachment diary” he kept from the end of June until the days of August has now become an extraordinarily valuable guide both to our present moment and to the future of the impeachment process.

Half a century after our days as friends at the University of North Carolina, our mutual interest in presidential impeachments—for Jim as the author of this gripping diary, and for me as a sometime constitutional scholar—has brought us together. I’m honored to provide some context to Jim’s work.

After Jim finished college and served in the military, he began his career as a writer and as a creative writing instructor at UNC-Chapel Hill. As luck would have it, he was working on a writing project in Washington during that fateful summer. He switched his efforts to keeping a chronicle of the impeachment of President Richard Nixon.

The diary he kept that summer was preserved in his attic. And fortunate that is for us, his readers. That work, published here, is entertaining as a page-turning saga. But it is more than that. This account of the only time in American history that a president was forced from office by the impeachment process teaches us valuable lessons about how the impeachment process can work—and how it might not work.

Reston’s diary of the Nixon impeachment is being published at a time when impeachment is in the air. The White House is occupied by a president with singular disdain for the rule of law. Some have reached a premature judgment that impeachment of this current president seems unlikely. But one of the lessons of Jim’s diary is that one cannot know what will happen with an impeachment process even a few months down the road.

Even if the present term of Donald J. Trump were to expire before impeachment and removal could be completed, the distinct possibility remains that he might be sworn in for a second term beginning in January of 2021. Knowing his capacity for violating his oath of office and for disregarding the law should lead every American to learn as much as possible about the process of impeachment and its history. And if we were to witness a failed impeachment process for the forty-fifth president, we need to understand why it failed—and what we can learn from the successful process by which Richard Nixon was removed from office.

The question of what to do with a lawless president is one of the most perplexing a constitutional democracy can face. It involves a balance between the competing considerations of insuring a vigorous chief executive while also providing protection against the harm a rogue president might do to the country.

The Framers of the Constitution sought to provide each president with a secure term in office and some independence in administering the government. As the constitutional convention in Philadelphia continued its deliberations in the summer of 1787, it became clear that the new federal government they were establishing would be entrusted with sweeping powers. To run such a government, energy in the executive would be required. Thus, early proposals to have the president chosen by Congress and removable whenever Congress found him to have engaged in “maladministration” or “neglect of duty” were rejected as unduly weakening the office of the president. Such close control of the executive by the legislature threatened to cripple the presidency and deprive these newly united states of the vigorous leadership needed to tame a continent and build a nation.

The Framers also rejected the idea of leaving the removal question to the popular vote in the next election. The Framers settled on an impeachment process that was deliberately difficult, however. The Constitution provides scant guidance about the standard for impeaching and removing a president. It tells us only that:

The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other High Crimes and Misdemeanors.

The responsibilities for carrying out this mandate are divided between the House of Representatives and the Senate:

The House of Representatives … shall have the sole Power of Impeachment

which essentially means the power to bring charges against a president of having committed “treason, bribery, or other high crimes and misdeameanors.” The Senate’s role is set out as follows:

The Senate shall have the sole Power to try all Impeachments…. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

Finally, the Constitution provides that:

Judgment in Cases of impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

The requirement that a president may be removed from office only by a two-thirds vote is a high standard, and rightly so. It was intended to require a clear, and almost always bipartisan, consensus before an elected president is removed from office.

Impeachment and removal by conviction in the Senate is not necessarily the only remedy against a president. A person who was injured by a president could bring a suit for money damages against him in his private capacity. In the case of Clinton v. Jones, the Supreme Court unanimously rejected President William Clinton’s argument that any private civil actions against a president should be postponed until he is no longer in office. The Court held that even if defending such a suit would be burdensome for the president and could hamper his ability to execute his duties, the plaintiff Paula Jones was nonetheless entitled to have her case against Clinton proceed. (I was on the losing side, arguing as acting solicitor general on behalf of the United States in favor of postponing litigation while a president was in office.) President Trump is currently being sued in state court by an alleged former sexual partner who claims he falsely disparaged her by denying her claims.

What about bringing criminal prosecution against a sitting president who has violated the law? It is clear to almost everyone that you could not force a president to undergo an actual criminal trial while being responsible for the entire executive branch of the national government. But why not, when warranted, allow the grand jury to issue an indictment, even if further proceedings against a president had to be postponed while he served? I would have thought that the decision in Clinton v. Jones would mean that a president could be indicted if a federal prosecutor convinced a grand jury that he had committed one or more federal felonies. The Justice Department’s Office of Legal Counsel (OLC), however, concluded differently and in an opinion issued at the end of the Clinton administration, in 2000, held that the mere fact of an indictment would “cast a cloud” over the presidency and thus should be precluded.

Having led the OLC from 1993 to1996, I have great respect for that office’s professionalism. However, I disagree with the office’s conclusion that even indicting a sitting president is barred. There is nothing in the text of the Constitution or judicial precedent that creates a categorical bar to the indictment of a sitting president. Issuing an indictment against a president, even if no trial could proceed while he remained in office, would bring clarity to the conclusions reached by a special counsel or other prosecutor. Moreover, the issuance of an indictment would ensure that any prosecution was not barred by the “statute of limitations.” Most federal crimes must be charged by indictment within five years of commission or be forever barred. If a president can’t be indicted while in office, he or she would have a perverse incentive to run for reelection just to ensure that crimes committed in his first term or earlier could never be charged.
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