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INTRODUCTION

  The last line in this book, taken from President Ronald Reagan’s farewell address to the nation on January 11, 1989, is “God bless the United States of America.” This statement became especially significant to me as I was working on this book. For as I studied the entire breadth of American history—from, say, George Washington’s first inaugural speech to Reagan’s farewell address—I found it difficult not to conclude then, and I will take the risk of sounding somewhat maudlin about it now, that the American people, and the American nation, must be especially blessed by God. How else otherwise to explain our extraordinary good fortune? Consider Washington’s incredible victory with a poorly trained and ill-equipped ragtag army over the more highly skilled, more heavily musketed British redcoats. . . . Thomas Jefferson’s extraordinary purchase from the French, for only fifteen million dollars, of more than eight hundred thousand square miles of prime land that today makes up practically the entire midwestern section of the country. . . . Lincoln’s rock-hard determination and raw courage, in the face of harrowing initial Union army defeats, vicious personal criticism, and awesome battlefield injuries and deaths, to save his Union at any cost. How else to explain the growth and development of the United States of America, in just four hundred years, from a scattering of small coastal agricultural colonies on the eastern edge of a savage wilderness into the most powerful, most affluent nation in the history of the world?

  Before we had power, wealth, or a written constitution, we had a desire for freedom

  If there is any other answer, I think it is this: Before we had power, before we had wealth, even before we had a written constitution, we had something that was to make America unique among the nations of the world—a burning, persistent, unquenchable desire for freedom. “We hold these truths to be self-evident: that all men are created equal; that they are endowed, by their Creator with certain unalienable rights; that among these are life, liberty, and the pursuit of happiness.”1

  Of course, a decade after the Declaration of Independence, we went on to write the U.S. Constitution and its accompanying Bill of Rights. It is the landmark document of our freedoms.

  But in our heritage, there are a number of other writings about freedom that are worthy of your attention. Some of them are really quite extraordinary. Included in the book are my personal favorites: the two pamphlets of Thomas Paine; George Washington’s humble letter to his wife, Martha; Justice Harlan’s dissent in Plessy v. Ferguson; Theodore Roosevelt’s robust exhortation to lead the strenuous life; examples of the magnificent though quite dissimilar oratory styles of Daniel Webster and Martin Luther King, Jr.; and most influential of all, at least in my view, the roughhewn speeches of Abraham Lincoln, who I believe is America’s greatest hero.

  Hopefully, all the writings in the book will provide you with additional valuable insights into the meaning of the freedoms you enjoy as a citizen of the United States: how they came to be, what they mean today, why they are worth preserving and fighting for. I apologize in advance for the inadvertent omission of any of your favorites.

  Valuable insights into the meaning of the freedoms you enjoy

  LES ADAMS


  
I

  ENGLISH WRITINGS BEFORE THE AMERICAN REVOLUTION

  Many Americans have the notion that our concepts of freedom were the original, spontaneous product of a few minds—James Madison, George Mason, Alexander Hamilton, and the other Founding Fathers who met in Philadelphia in the summer of 1787 to write the U.S. Constitution. But the development of these concepts goes back much further than that: to the state constitutions and declarations of rights written between 1776 and 1787; to the first colonial charters granted to the individual American colonies by the English Crown between 1604 and 1732; and, even further back, to several important events and writings in England.

  American concepts of freedom go back long before the Constitution

  Let’s look at events first, with this thumbnail description of English constitutional history.

  Everything starts, of course, with the Magna Carta, King John’s royal proclamation of 1215 that granted to his barons certain new rights they had pressured him into acknowledging. Although the Magna Carta was a comparatively rude, medieval document, in it we see the first faint stirrings of ideas and forces that would ultimately transform England from a monarchy to a representative democracy. Thus the Magna Carta has come to be recognized as the cornerstone of English constitutional law. For the American colonists, who were learning from their experiences with the English Crown that liberty depended upon the existence of laws limiting the authority and discretion of those in charge of the government, the importance of the Magna Carta was that it announced the rule of law.

  Magna Carta

  The Magna Carta’s most important chapter is its thirty-ninth:

  
    No free man shall be taken or imprisoned or dispossessed, or outlawed, or banished, or in any way destroyed, nor will we go upon him, nor send upon him, except by the legal judgement of his peers or by the law of the land.

  

  These principles appear in one form or another in many of our early state declarations of rights, and most prominently in the Fifth and Fourteenth Amendments to the U.S. Constitution, which provide that no person may be deprived of life, liberty, or property without due process of law.

  Four hundred years were to pass until the seeds planted by the Magna Carta bore fruit in two English documents, the 1628 Petition of Right and the 1689 Declaration of Rights.

  1628 Petition of Right

  The Petition of Right was drafted by the English parliament and was presented to King Charles I in 1628. It was a revolutionary document, declaring the supremacy of law over the personal wishes of the king and rejecting the doctrine known as the divine right of kings (the belief that monarchs obtain their ruling power directly from God, rather than through the consent of their subjects). Specifically, the petition demanded important restrictions upon monarchal power. Among the provisions were that prisoners committed to jail at the king’s command were to be freed on bail before trial; the quartering of troops in private homes was to be made illegal; and civilians could not be tried under martial law. The Petition of Right thus contributed much to the establishment of some of the essential personal liberties of the English people. The eminent English historian William Holdsworth was later to characterize the petition as “the first of those great constitutional documents since Magna Carta, which safeguard the liberties of the people by securing the supremacy of the law.”2

  King Charles grudgingly accepted the Petition of Right, recognizing that he needed the cooperation of Parliament to raise money to fund his monarchy. But he had no intention of abiding by it, and it cost him his head. The struggle for power between Charles and Parliament led to the English Civil War in 1642 and Charles’s conviction for treason and subsequent beheading in 1649.

  In 1689, under a new king and queen (William and Mary), Parliament adopted the English Declaration of Rights (later established in statutory form as the English Bill of Rights). This document reaffirmed the principles of the 1628 Petition of Right, denying the divine right of kings and setting forth thirteen basic rights and liberties of the English people that Parliament regarded as “true, ancient, and indubitable.” In his classic History of England, Lord Macaulay summed up the significance of the Declaration of Rights as follows:

  1689 Declarations of Rights

  
    The Declaration of Right[s], though it made nothing law which had not been law before, contained the germ of the law which gave religious freedom to the Dissenter, of the law which secured the independence of the Judges, of the law which limited the duration of Parliaments, of the law which placed the liberty of the press under the protection of juries, of the law which prohibited the slave trade, of the law which abolished the sacramental test, of the law which relieved Roman Catholics from civil liabilities, of the law which reformed the representative system, of every good law which has been passed during more than a century and a half, of every good law which may hereafter, in the course of ages, be found necessary to promote the public weal, and to satisfy the demands of public opinion.3

  

  The Magna Carta, the Petition of Right, and the Declaration of Rights provided the historical architecture upon which were created the early English writings on liberty. Included here are three of the most important: two by seventeenth-century writers John Locke and Algernon Sidney, and one by eighteenth-century writer Edmund Burke.


  JOHN LOCKE


  John Locke (1632–1704) spent the first fifty years of his life in relative obscurity, practicing medicine and occupying several political and administrative positions, primarily in London. In 1683, he moved to Holland, where he became a close friend of Prince William and Princess Mary of Orange—so close, in fact, that he accompanied Princess Mary in February 1689 when she traveled from Holland to England to join her husband for their coronation as the new king and queen of England. Locke, then a relatively unknown man, soon became a favorite in the court of William and Mary, a man of political influence with friends in high places, a celebrity in the academic and social circles of late seventeenth-century London.

  But John Locke deserves our attention today for much more than fleeting celebrity. His Two Treatises on Government, published in 1690, is one of the most important works ever written on constitutional law, political theory, and the establishment of democratic government. Locke’s immediate purpose in writing the book was to justify the Glorious Revolution of 1688.4 Locke sought, as he said, “to establish the throne of our great restorer, or present King William; to make good his title, in the consent of the people.” In achieving this goal, Locke was to formulate a democracy in which government by the consent and with the goodwill of the governed is the ideal.

  Book II of the work, entitled “Of Civil Government,” should be essential reading for all thoughtful Americans who care about their freedoms. It’s a powerhouse of a book, loaded with thoughts and words that later resonated throughout all the political debates and documents of the American Revolution—thoughts and words that are as vital and meaningful today as they were more than three hundred years ago.

  Essential reading for all thoughtful Americans

  Locke believed that by nature, people have certain rights and duties. These rights include life, liberty, and the right of property ownership. In exercising these rights, people also have the right to govern themselves in the way they judge to be for the common good. In other words, the people, not the king, are sovereign, a sovereignty based upon a mutual contract among the people to govern themselves. If the terms of the contract need to be changed to accommodate changing circumstances, only the people, not the government, can make such changes.

  In Locke’s view, civil rulers hold their power not absolutely but conditionally, government being essentially a moral trust. And if in the exercise of its power, the trustee (the government) fails to live up to this trust—that is, fails to protect the life, liberty, and right of property ownership of the people—the people, and only the people, have the right and power to dissolve the government and select a new one.

  Civil rulers hold their power not absolutely but conditionally

  Another principal point Locke made is that government may be dissolved while society remains intact. In other words, the people themselves constitute a power superior to government. This idea had great weight in Philadelphia in 1787. It’s an idea that still has great weight today.

  After Locke’s time—throughout the mid-eighteenth century, in the period we now refer to as the Age of Reason or the Enlightenment—the subjects of liberty, human rights, and the relationship between people and their government were examined by a number of European writers, chief among them Montesquieu, in The Spirit of the Laws (1748), Jean-Jacques Rousseau, in The Social Contract (1762), and Voltaire, in Essay on the Manners and Spirit of Nations (1756) and Philosophical Dictionary (1764).

  And although all these works were widely read by and presumably exerted some influence over the Founding Fathers, it was Locke’s Two Treatises on Government that had the greatest effect upon their thinking as they drafted the cornerstone documents of American liberty: the Declaration of Independence, the U.S. Constitution, and the Bill of Rights.

  A strong influence over the thinking of the Founding Fathers

  Here are a few excerpts from Locke’s work.

  FROM TWO TREATISES ON GOVERNMENT, BOOK II 1690

  CHAPTER IX

  
Of the Ends of Political Society and Government.

  §. 123. If man in the state of nature be so free, as has been said; if he be absolute lord of his own person and possessions, equal to the greatest, and subject to nobody, why will he part with his freedom? Why will he give up this empire, and subject himself to the dominion and control of any other power? To which it is obvious to answer, that though in the state of nature he hath such a right, yet the enjoyment of it is very uncertain, and constantly exposed to the invasion of others: for all being kings as much as he, every man his equal, and the greater part no strict observers of equity and justice, the enjoyment of the property he has in this state is very unsafe, very unsecure. This makes him willing to quit a condition, which, however free, is full of fears and continual dangers: and it is not without reason, that he seeks out, and is willing to join in society with others, who are already united, to have a mind to unite, for the mutual preservation, of their lives, liberties and estates, which I call by the general name, property.

  §. 124. The great and chief end, therefore, of men’s uniting into commonwealths, and putting themselves under government, is the preservation of their property. . . .

  The chief end of government is the preservation of property

  §. 127. It is this makes them so willingly give up every one his single power of punishing, to be exercised by such alone, as shall be appointed to it amongst them; and by such rules as the community, or those authorized by them to that purpose, shall agree on. And in this we have the original right and rise of both the legislative and executive power, as well as of the governments and societies themselves.

  §. 128. For in the state of nature, to omit the liberty he has of innocent delights, a man has two powers.

  The first is to do whatsoever he thinks fit for the preservation of himself, and others within the permission of the law of nature: by which law, common to them all, he and all the rest of mankind are one community, make up one society, distinct from all other creatures. And were it not for the corruption and viciousness of degenerate men, there would be no need of any other; no necessity that men should separate from this great and natural community, and by positive agreements combine into smaller and divided associations.

  The other power a man has in the state of nature, is the power to punish the crimes committed against that law. Both these he gives up, when he joins in a private, if I may so call it, or particular politic society, and incorporates into any commonwealth, separate from the rest of mankind. . . .

  §. 131. But though men, when they enter into society, give up the equality, liberty, and executive power they had in the state of nature, into the hands of the society, to be so far disposed of by the legislative, as the good of the society shall require; yet it being only with an intention in every one the better to preserve himself, his liberty and property; (for no rational creature can be supposed to change his condition with an intention to be worse) the power of the society, or legislative constituted by them, can never be supposed to extend farther than the common good; . . . And so whoever has the legislative or supreme power of any commonwealth, is bound to govern by established standing laws, promulgated and known to the people, and not by extemporary decrees; by indifferent and upright judges, who are to decide controversies by those laws; and to employ the force of the community at home, only in the execution of such laws, or abroad to prevent or redress foreign injuries, and secure the community from inroads and invasion. And all this to be directed to no other end, but the peace, safety, and public good of the people.

  Whoever has the power is bound to govern by standing laws

  CHAPTER XIX

  
Of the Dissolution of Government.

  §. 240. Here, it is like, the common question will be made, Who shall be judge, whether the prince or legislative act contrary to their trust ? . . . To this I reply. The people shall be judge; for who shall be judge whether his trustee or deputy acts well, and according to the trust reposed in him, but he who deputes him, and must, by having deputed him, have still a power to discard him, when he fails in his trust? If this be reasonable in particular cases of private men, why should it be otherwise in that of the greatest moment, where the welfare of millions is concerned, and also where the evil, if not prevented, is greater, and the redress very difficult, dear, and dangerous? §.241. But farther, this question (Who shall be judge?) cannot mean, that there is no judge at all: for where there is no judicature on earth, to decide controversies amongst men, God in heaven is judge. He alone, it is true, is judge of the right. But every man is judge for himself, as in all other cases, so in this whether another hath put himself into a state of war with him, and whether he should appeal to the Supreme Judge, as Jephthah did.

  The proper umpire of a controversy is the body of the people

  §. 242. If a controversy arise betwixt a prince and some of the people, in a matter where the law is silent, or doubtful, and the thing be of great consequence, I should think the proper umpire, in such a case, should be the body of the people: . . .

  §. 243. To conclude, The power that every individual gave the society, when he entered into it, can never revert to the individuals again, as long as the society lasts, but will always remain in the community; because without this there can be no community, no commonwealth, which is contrary to the original agreement: so also when the society hath placed the legislative in any assembly of men, to continue in them and their successors, with direction and authority for providing such successors, the legislative can never revert to the people whilst that government lasts; because having provided a legislative with power to continue forever, they have given up their political power to the legislative, and cannot resume it. But if they have set limits to the duration of their legislative, and made this supreme power in any person, or assembly, only temporary; or else, when by the miscarriages of those in authority it is forfeited; upon the forfeiture, or at the determination of the time set, it reverts to the society, and the people have a right to act as supreme, and continue the legislative in themselves; or erect a new form, or under the old form place it in new hands, as they think good.


  ALGERNON SYDNEY

  Algernon Sidney (1622–1683), who has been described as “the forgotten Founding Father” of the United States, was an English political philosopher and a leading member of the Whig Party in Parliament in the late seventeenth century. He became a martyr for the cause of liberty when he was tried, convicted, and executed for treason by the Star Chamber5 in 1683. (He was posthumously exonerated after the Glorious Revolution in 1688.) His classic work, Discourses Concerning Government, was published posthumously in 1698.

  “The forgotten Founding Father”

  Discourses was widely read in the American colonies. It had a profound effect upon a number of American political leaders, including Samuel Adams, John Adams, Patrick Henry, George Mason, James Madison, Benjamin Franklin, and Thomas Jefferson, all of whom acknowledged Sidney’s influence on their thought.

  In a letter to Thomas Jefferson in 1823, John Adams wrote:

  
    I have lately undertaken to read Algernon Sidney on government. . . . As often as I have read it . . . it now excites fresh [wonder] that this work has excited so little interest in the literary world. . . . As splendid an edition of it as the art of printing can produce—as well for the intrinsic merit of the work, as for the proof it brings of the bitter sufferings of the advocates of liberty from that time to this, and to show the slow progress of moral, philosophical, and political illumination in the world—ought to be published in America.

  

  Writings were a leading source for the foundations of liberty and human rights

  Jefferson regarded Sidney’s writings, along with those of John Locke, as the leading sources for the philosophical foundations of liberty and human rights. As founder of the University of Virginia, Jefferson issued this statement in 1825:

  
    Resolved, that it is the opinion of the Board that as to the general principles of liberty and the rights of man, in nature and society, the doctrines of Locke, in his ‘Essay Concerning the True Original Extent and End of Civil Government’ and of Sidney, in his ‘Discourses on Government,’ may be considered as those generally approved by our fellow citizens of this, the United States.

  

  Here are a few excerpts from Sidney’s influential work.

  FROM DISCOURSES CONCERNING GOVERNMENT 1698

  Chapter One, Section 3

  Implicit Faith belongs to Fools, and Truth is comprehended by examining Principles. . . . Who will wear a shoe that hurts him, because the shoemaker tells him ‘tis well made? or who will live in a house that yields no defence against the extremities of weather, because the mason or carpenter assures him ‘tis a very good house? Such as have reason, understanding, or common sense, will, and ought to make use of it in those things that concern themselves and their posterity, and suspect the words of such as are interested in deceiving or persuading them not to see with their own eyes, that they may more easily be deceived. This rule obliges us so far to search into matters of state, as to examine the original principles of government in general, and of our own in particular. We cannot distinguish truth from falsehood, right from wrong, or know what obedience we owe to the magistrate, or what we may justly expect from him, unless we know what he is, why he is, and by whom he is made to be what he is. . . .

  Chapter One, Section 6

  God leaves to Man the choice of Forms in Government; and those who constitute one Form, may abrogate it. . . .

  Chapter Three, Section 15

  A general presumption that Kings will govern well, is not a sufficient security to the People. . . . “Tis not therefore upon the uncertain will or understanding of a prince, that the safety of a nation ought to depend. He is sometimes a child, and sometimes overburden’d with years. Some are weak, negligent, slothful, foolish or vicious: others, who may have something of rectitude in their intentions, and naturally are not incapable of doing well, are drawn out of the right way by the subtlety of ill men who gain credit with them. The rule must always be uncertain, and subject to be distorted, which depends upon the fancy of such a man. . . . The good of a people ought to be established upon a more solid foundation. For this reason the law is established, which no passion can disturb. . . .

  Tis not upon the uncertain will of the prince that the safety of a nation ought to depend

  But if all depended upon the will of a man, the worst would be often the most safe, and the best in the greatest hazard: . . . The most generous nations have above all things sought to avoid this evil: and the virtue, wisdom and generosity of each may be discern’d by the right fixing of the rule that must be the guide of every man’s life, and so constituting their magistracy that it may be duly observed. Such as have attained to this perfection, have always flourished in virtue and happiness: They are, as Aristotle says, governed by God, rather than by men, whilst those who subjected themselves to the will of a man were governed by a beast. . . .

  Chapter Three, Section 25

  Laws and constitutions ought to be weighed, and whilst all due reverence is paid to such as are good, every nation may not only retain in itself a power of changing or abolishing all such as are not so, but ought to exercise that power according to the best of their understanding, and in place of what was either at first mistaken or afterwards corrupted, to constitute that which is most conducing to the establishment of justice and liberty.

  But such is the condition of mankind, that nothing can be so perfectly framed as not to give some testimony of human imbecility, and frequently to stand in need of reparations and amendments. Many things are unknown to the wisest, and the best men can never wholly divest themselves of passions and affections. By this means the best and wisest are sometimes led into error, and stand in need of successors like to themselves, who may find remedies for the faults they have committed, and nothing can or ought to be permanent but that which is perfect. . . .

  Chapter Three, Section 36

  The general revolt of Nation cannot be called a Rebellion. . . . But tho every private man taken singly be subject to the commands of the magistrate, the whole body of the people is not so; for he is by and for the people, and the people is neither by nor for him. The obedience due to him from private men is grounded upon, and measured by the general law; and that law regarding the welfare of the people, cannot set up the interest of one or a few men against the publick. The whole body therefore of a nation cannot be tied to any other obedience than is consistent with the common good, according to their own judgment: and having never been subdued or brought to terms of peace with their magistrates, they cannot be said to revolt or rebel against them to whom they owe no more that seems good to themselves, and who are nothing of or by themselves, than other men. . . .

  The general revolt of a nation cannot be called a Rebellion

  Chapter Three, Section 45

  The difference therefore between good and ill governments is not, that those of one sort have an arbitrary power which the others have not, for they all have it; but that those which are well constituted, place this power so as it may be beneficial to the people, and set such rules as are hardly to be transgressed, whilst those of the other sort fail in one or both of these points. . . .


  EDMUND BURKE

  The fate of great nations sometimes hinges on relatively minor defaults. If a foolish man, King George III, had listened to the speeches of a wise man, Edmund Burke, there probably wouldn’t be a United States of America today.

  Edmund Burke (1729–1797) served as a member of the English parliament for twenty-eight years, during which time he became a leading Whig politician and one of Britain’s foremost statesmen. Burke considered himself a lineal descendant of the classical republicans, or Whigs, who had brought about the Glorious Revolution.

  One of Britain’s foremost statesmen

  The series of events that precipitated Burke’s criticism of the policies of George III are these. In 1763, Britain defeated France in the French and Indian War. The treaty ending the war gave Britain almost all of France’s territory in North America, including most of Canada and lands stretching from the Appalachian Mountains all the way to the Mississippi River. Emboldened by this military success and the acquisition of vast new lands in North America, King George determined to expand his influence and exercise greater authority over the American colonies. Among other things, he issued the Proclamation of 1763, which forbade colonists from settling on Indian lands west of the Appalachians, an extremely unpopular edict among the expansion-minded American colonists. At the same time, and with the approval of the king, Parliament began enacting a number of laws to increase Great Britain’s income from the colonies, to help pay for the recent war, and to finance the stationing of British troops on the colonies’ western frontiers.6 Predictably, the colonists were enraged by these actions, which they regarded as “taxation without representation,” and began organizing into committees of correspondence to unite against the perceived abuses of power by the English government. King George reacted belligerently, declaring in late 1774: “The die is now cast, the colonies must either submit or triumph.”

  Edmund Burke viewed the matter differently. “Burke was determined,” observed the historian Russell Kirk,

  
    that the King and Parliament should not take away the established rights of those who now lived in the New World. Burke was never in favor of any revolution. Believing as he did that history is “the known march of the ordinary providence of God,” he was convinced that violent revolution is impious, a presumptuous interference with providence . . . that [Britain] ought always to seek for peaceable reforms, never taking the sword, except in immediate self-defense. The American Revolution, in Burke’s mind, was not really a revolution at all. . . . It was George III who had tried to work a revolution by abrogating the established rights of the colonists; the colonists had not been overthrowing the established order of things, but rather defending the established order of America7

  

  Burke opposed the king and Parliament taking away the rights of the colonists

  In a speech he gave in October 1774 while campaigning for reelection to Parliament, Burke said:

  FROM PARLIAMENTARY CAMPAIGN SPEECH OCTOBER, 1774

  I have held, and ever shall maintain, to the best of my power, unimpaired and undiminished, the just, wise, and necessary constitutional superiority of Great Britain. This is necessary for America as well as for us. . . . But I have ever had a clear opinion, and have ever held a constant correspondent conduct, that this superiority is consistent with all the liberties a sober and spirited American ought to desire. I never mean to put any colonist, or any human creature, in a situation not becoming a free man. To reconcile British superiority with American liberty shall be my great object. . . . I am far from thinking that both, even yet, may not be preserved. . . .

  Then on March 22, 1775, Burke rose in Parliament to deliver his celebrated speech on conciliation with the colonies, a brilliantly reasoned criticism of Britain’s colonial policy in America. Unfortunately for the future of the British Empire, and fortunately for the new American nation, King George failed to heed Burke’s words. One month later, the first shots of the American Revolution were fired at Lexington and Concord. Here are a few excerpts from that speech.

  King George failed to heed Burke’s words

  FROM SPEECH ON CONCILIATION WITH AMERICA MARCH 22, 1775

  Surely it is an awful subject—or there is none so on this side of the grave. When I first had the honor of a seat in this House, the affairs of [America] pressed themselves upon us as the most important and delicate object of parliamentary attention. My little share in this great deliberation oppressed me. I found myself a partaker in a very high trust; and having no sort of reason to rely on the strength of my natural abilities for the proper execution of that trust, I was obliged to take more than common pains to instruct myself in everything which relates to our colonies. I was not less under the necessity of forming some fixed ideas concerning the general policy of the British Empire. . . .

  Though I do not hazard anything approaching to a censure on the motives of former Parliaments . . . one fact is undoubted—that under them the state of America has been kept in continual agitation. Everything administered as remedy to the public complaint, if it did not produce, was at least followed by, a heightening of the distemper, until, by a variety of experiments, that important country has been brought into her present situation. . . .

  America is an object worth fighting for

  America, gentlemen say, is a noble object—it is an object well worth fighting for. Certainly it is, if fighting a people be the best way of gaining them. Gentlemen in this respect will be led to their choice of means by their complexions and their habits. Those who understand the military art will of course have some predilection for it. Those who wield the thunder of the state may have more confidence in the efficacy of arms. But I confess, possibly for want of this knowledge, my opinion is much more in favor of prudent management than of force; considering force not as an odious, but a feeble instrument for preserving a people so numerous, so active, so growing, so spirited as this, in a profitable and subordinate connection with us.

  First . . . the use of force alone is but temporary. It may subdue for a moment; but it does not remove the necessity of subduing again; and a nation is not governed which is perpetually to be conquered.

  My next objection is its uncertainty. Terror is not always the effect of force, and an armament is not a victory. If you do not succeed, you are without resource: for, conciliation failing, force remains; but force failing, no further hope of reconciliation is left. Power and authority are sometimes bought by kindness; but they can never be begged as alms by an impoverished and defeated violence.

  A further objection to force is that you impair the object by your very endeavors to preserve it. The thing you fought for is not the thing which you recover, but depreciated, sunk, wasted, and consumed in the contest. Nothing less will content me than whole America. . . .

  But there is still [another] consideration concerning this object, which serves to determine my opinion on the sort of policy which ought to be pursued in the management of America . . . I mean its temper and character.

  In this character of the Americans a love of freedom is the predominating feature which marks and distinguishes the whole. . . . This fierce spirit of liberty is stronger in the English colonies, probably, than in any other people of the earth, and this from a variety of powerful causes. . . .

  In America the fierce spirit of liberty is the predominating feature

  First, the people of the colonies are descendants of Englishmen. England, Sir, is a nation which still, I hope, respects, and formerly adored, her freedom. The colonists emigrated from you when this part of your character was most predominant; and they took this bias and direction the moment they parted from your hands. They are therefore not only devoted to liberty, but to liberty according to English ideas and on English principles. . . .

  The temper and character which prevail in our colonies are, I am afraid, unalterable by any human art. We cannot, I fear, falsify the pedigree of this fierce people, and persuade them that they are not sprung from a nation in whose veins the blood of freedom circulates. The language in which they would hear you tell them this tale would detect the imposition; your speech would betray you. An Englishman is the unfittest person on earth to argue another Englishman into slavery. . . .

  My hold of the colonies is in the close affection which grows from common names, from kindred blood, from similar privileges, and equal protection. These are ties which, though light as air, are as strong as links of iron. Let the colonies always keep the idea of their civil rights associated with your government—they will cling and grapple to you, and no force under heaven will be of power to tear them from their allegiance. But let it be once understood that your government may be one thing and their privileges another, that these two things may exist without any mutual relation—the cement is gone, the cohesion is loosened, and everything hastens to decay and dissolution. . . .

  Magnanimity in politics is not seldom the truest wisdom; and a great empire and little minds go ill together. . . . We ought to elevate our minds to the greatness of that trust to which the order of Providence has called us. By adverting to the dignity of this high calling, our ancestors have turned a savage wilderness into a glorious empire, and have made the most extensive and the only honorable conquests . . . by promoting the wealth, the number, the happiness of the human race. Let us get an American revenue as we have got an American empire. English privileges have made it all that it is; English privileges alone will make it all it can be.

  A great empire and little minds go ill together


  
II

  WRITINGS FROM THE COLONIAL AND REVOLUTIONARY PERIODS


  THE MAYFLOWER COMPACT NOVEMBER 11, 1620

  In September 1620, the small ship Mayflower sailed from Plymouth, England, bound for the “northern parts of Virginia.” On board were 102 passengers—primarily religious pilgrims, along with a few adventurers—who intended to settle under the jurisdiction and laws of the Virginia Company. On November 6, they sighted land far to the north of the region named in their patent, or land grant, that had been bestowed upon them by the Crown. They attempted to sail southward but encountered dangerous waters and finally resolved to enter any safe nearby harbor. On November 21, they cast anchor at Province-town, Cape Cod, subsequently moving on to Plymouth, Massachusetts.

  When the travelers became aware that they would necessarily be settling outside the boundary of Virginia, they also realized that they would have to create a government whose edicts the majority of their members would be willing to enforce. Therefore, before landing at Plymouth, they drew up a compact upon which their community would be based. The signers of the celebrated Mayflower Compact did not intend to create a new kind of constitution; they had no strong democratic inclinations. They were ordinary Englishmen and women, most of them from the lower rungs of society, loyal to their king, materially ambitious, and radical only in their desire to maintain their own unorthodox form of religious worship. But circumstances forced them to establish a democracy, for the Mayflower Compact was clearly a democratic document, asserting as it did the will of the responsible majority, who claimed the right to adopt and administer laws they deemed necessary. Thus, the Mayflower Compact was the first seed of democracy planted on American soil.

  Circumstances forced them to establish a democracy

  In the name of God, Amen, we whose names are underwritten, the loyal subjects of our dread sovereign lord King James, by the grace of God, of great Britain, France, and Ireland, King, Defender of the Faith, etc.

  Having undertaken for the glory of God, and advancements of the Christian faith, and honor of our King and country, a voyage to plant the first colony in the northern parts of Virginia, do by these presents, solemnly and mutually in the presence of God, and one another, covenant and combine ourselves together into a civil body politic for our better ordering, and preservation and furtherance of the ends aforesaid; and by virtue hereof to enact, constitute, and frame such just and equal laws, ordinances, acts, constitutions, and offices, from time to time, as shall be thought most meet and convenient for the general good of the colony; unto which we promise all due submission and obedience.

  In witness whereof we have hereunto subscribed our names at Cape Cod the eleventh of November, in the reign of our sovereign lord King James of England, France and Ireland, the eighteenth and of Scotland, the fifty-fourth. Anno Domini, 1620.


  ANDREW HAMILTON

  Today when we think about juries at all, many of us think about jury duty, regarding it as a relatively minor but necessary civic responsibility, like stopping for red lights. Others among us look upon it as a boring, unwelcome intrusion into our daily lives. Regrettably, some even go to great lengths to avoid service on a jury panel, concocting creative stories of personal hardship to convince the judge that they should be excused. Not so with colonial Americans, who regarded the jury in quite a different light. They had come to realize that Crown courts without juries, administered by English judges applying English law, were tyrannical institutions, as was dramatically illustrated in the famous trial of John Peter Zenger.

  Crown courts were tyrannical institutions

  The Zenger trial is popularly regarded today as one of the building blocks upon which were constructed the freedom of speech and free press clauses of the First Amendment. But less well known, though equally important, is the influence the trial exerted upon the Founding Fathers’ vision of the role of the jury in the creation of American freedoms.

  Zenger brought to trial for the crime of seditious libel

  Zenger, a relatively unknown printer in New York City, was tried by a jury in 1735 and was acquitted of the crime of seditious libel (meaning the use of language inciting rebellion against the authority of the state). The English law against seditious libel was intended to protect the government from defamation that would threaten public tranquility and security. It was based upon the concept that any publication, whether true or false in its allegations, that contained “written censure upon public men for their conduct as such, or upon the laws, or upon the institutions of the country” and that therefore might bring the government into disrepute, was liable to prosecution.

  The English government and its appointed judges in the colonial courts recognized seditious libel as being enforceable in America, and it was under the auspices of this law that Zenger was brought to trial for allegedly defaming the Crown governor of New York, William Cosby, in the pages of Zenger’s newspaper, The New York Weekly Journal.

  Zenger was represented, brilliantly, by Andrew Hamilton (1676–1741), reputed to be the best lawyer in America. At the trial, when the judge, following the mandate of the English law against seditious libel, refused to allow Hamilton to introduce evidence of the truth of what Zenger had written, Hamilton put the jury, not the judge, at the center of the deliberations. He argued that truth is a defense to libel and that a jury composed of individuals from the neighborhood where the alleged crime occurred was made up of witnesses and was therefore in a better position than the judge to determine the truth of what Zenger had written in his paper.

  Hamilton was able to convince a jury of Zenger’s peers to disregard governing English law, overrule and nullify the judgment of the Crown-appointed chief justice trying the case, and acquit the defendant—which indeed it did, after deliberating only a few minutes.

  Jury nullified the judgment of the Crown

  Trial by jury in the manner of the Zenger case was a major departure from English law and custom. And this aspect of the case—the jury as representative of the will of the people—soon became an important theme in national deliberations about the meaning of American freedoms, culminating two generations later in the drafting of our Constitution and Bill of Rights.

  When Zenger went before his jury, George Mason was only ten years old. Madison and Jefferson had not been born. None of the Founding Fathers had yet assessed the central and vital importance of the jury to the establishment and maintenance of American freedoms. No revolution had yet freed the American colonists from England’s yoke. But an array of documents published during the years following the trial reveal that Mason, Jefferson, and Madison—in fact, all the Founding Fathers—had Zenger and the importance of a jury very much on their minds.

  A leading Antifederalist described jurors as “sentinels and guardians” of “the people.” John Adams described the jury as “the voice of the people.” The only right guaranteed in all state constitutions written before adoption of the U.S. Constitution was the right of jury trial in all criminal cases. The 1774 Declarations and Resolves of the First Continental Congress8 stated that “the respective colonies are entitled to . . . the great and inestimable privilege of being tried by their peers of the vicinage [neighborhood].” Our most celebrated document of freedom, the Declaration of Independence9 condemned George III and Parliament “for depriving us, in many cases, of the benefits of trial by jury.”

  The jury was the representative of the people

  Today the jury is no longer considered such a major contributor to our civic welfare and the preservation of our freedoms. Times have changed. Laws have changed. Legislatures and judges have taken away a good deal of the power and majesty that juries in colonial America commanded. But even so, the Zenger case remains an important part of our heritage. It has come to symbolize the idea that personal freedom rests upon the individual’s right to criticize his government . . . and that free speech and jury trial are crucial to individual liberty in America.

  Freedom rests upon the individual’s right to criticize government

  FROM ARGUMENT TO THE JURY IN THE TRIAL OF PETER ZENGER AUGUST 4, 1735

  Then, gentlemen of the jury, it is to you we must now appeal for witnesses to the truth of the facts we have offered and are denied the liberty to prove; and let it not seem strange that I apply myself to you in this manner, I am warranted to do both by law and reason. The law supposes you to be summoned out of the neighborhood where the fact is alleged to be committed; and the reason of your being taken out of the neighborhood is because you are supposed to have the best knowledge of the fact that is to be tried. . . . You are citizens of New York; you are really what the law supposes you to be, honest and lawful men; and, according to my brief, the facts which we offer to prove were not committed in a corner; they are notoriously known to be true; and therefore in your justice lies our safety. . . .

  There is heresy in law as well as in religion, and both have changed very much; and we well know that it is not two centuries ago that a man would have burned as a heretic for owning such opinions in matters of religion as are publicly written and printed at this day. They were fallible men, it seems, and we take the liberty, not only to differ from them in religious opinion, but to condemn them and their opinions too; and I must presume that in taking these freedoms in thinking and speaking about matters of faith or religion, we are in the right: For, though it is said there are very great liberties of this kind taken in New York, yet I have heard of no information preferred by Mr. Attorney for any offenses of this sort. From which I think it is pretty clear that in New York a man may make very free with his God, but he must take special care what he says of his Governor. It is agreed upon by all men that this is a reign of liberty, and while men keep within the bounds of truth, I hope they may with safety both speak and write their sentiments of the conduct of men of power; I mean of that part of their conduct only which affects the liberty or property of the people under their administration; were this to be denied, then the next step may make them slaves: For what notions can be entertained of slavery beyond that of suffering the greatest injuries and oppressions without the liberty of complaining; or if they do, to be destroyed, body and estate, for so doing?

  I hope men may with safety both speak and write the truth

  It is said, and insisted upon by Mr. Attorney, that government is a sacred thing; that it is to be supported and reverenced; it is government that protects our persons and estates; that prevents treasons, murders, robberies, riots, and all the train of evils that overturns kingdoms and states and ruins particular persons; and if those in the administration, especially the supreme magistrate, must have all their conduct censured by private men, government cannot subsist. This is called a licentiousness not to be tolerated. It is said that it brings the rulers of the people into contempt, and their authority not to be regarded, and so in the end the laws cannot be put in execution. These, I say, and such as these, are the general topics insisted upon by men in power and their advocates. But I wish it might be considered at the same time how often it has happened that the abuse of power has been the primary cause of these evils, and that it was the injustice and oppression of these great men which has commonly brought them into contempt with the people. The craft and art of such men is great, and who that is the least acquainted with history or with law can be ignorant of the specious pretenses which have often been made use of by men in power to introduce arbitrary rule and destroy the liberties of a free people. . . .

  Abuse of power has been the primary cause of these evils

  If a libel is understood in the large and unlimited sense urged by Mr. Attorney, there is scarce a writing I know that may not be called a libel, or scarce any person safe from being called to account as a libeler: For Moses, meek as he was, libeled Cain; and who is it that has not libeled the Devil? For according to Mr. Attorney, it is no justification to say one has a bad name. . . . How must a man speak or write, or what must he hear, read, or sing? Or when must he laugh, so as to be secure from being taken up as a libeler? I sincerely believe that were some persons to go through the streets of New York nowadays and read a part of the Bible, if it were not known to be such, Mr. Attorney, with the help of his innuendoes, would easily turn it into a libel. As for instance: Is. IX. 16, The leaders of the people cause them to err, and they that are led by them are destroyed. But should Mr. Attorney go about to make this a libel, he would read it thus: The leaders of the people [innuendo, the Governor and Council of New York] cause them (innuendo, the people of this province) to err, and they [the people of this Province meaning] that are led by them [the Governor and council meaning] are destroyed [innuendo, are deceived into the loss of their liberty] which is the worst kind of destruction. . . .

  There is no remedy for the greatest oppression of this sort

  Then if Mr. Attorney is at liberty to come into court, and file an information in the King’s name without leave, who is secure whom he is pleased to prosecute as a libeler? And as the Crown law is contended for in bad times, there is no remedy for the greatest oppression of this sort, even though the party prosecuted is acquitted with honor. . . .

  Gentlemen; the danger is great in proportion to the mischief that may happen through our too great credulity. A proper confidence in a court is commendable; but as the verdict (whatever it is) will be yours, you ought to refer no part of your duty to the discretion of other persons. If you should be of opinion that there is no falsehood in Mr. Zenger’s papers, you will, nay (pardon me for the expression) you ought to say so; because you don’t know whether others (I mean the Court) may be of that opinion. It is your right to do so, and there is much depending upon your resolution as well as upon your integrity.

  The loss of liberty to a generous mind is worse than death; and yet we know there have been those in all ages who for the sakes of preferment or some imaginary honor have freely lent a helping hand to oppress, nay, to destroy their country. This brings to my mind that saying of the immortal Brutus, when he looked upon the creatures of Caesar, who were very great men but by no means good men: “You Romans,” said Brutus, “if yet I may call you so, consider what you are doing; remember that you are assisting Caesar to forge those very chains which one day he will make yourselves wear.” This is what every man (that values freedom) ought to consider: He should act by judgment and not by affection or self-interest; for, where those prevail, no ties of either country or kindred are regarded, as, upon the other hand the man who loves his country prefers its liberty to all other considerations, well knowing that without liberty life is a misery. . . .

  The loss of liberty to a generous mind is worse than death

  Power may justly be compared to a great river; while kept within its due bounds, is both beautiful and useful; but when it overflows its banks, it is then too impetuous to be stemmed, it bears down all before it and brings destruction and desolation wherever it comes. If, then this be the nature of power, let us at least do our duty, and like wise men (who value freedom) use our utmost care to support liberty, the only bulwark against lawless power, which in all ages has sacrificed to its wild lust and boundless ambition the blood of the best men that ever lived.

  Let us use our utmost care to support liberty; the only bulwark against lawless power

  I hope to be pardoned, sir, for my zeal upon this occasion; it is an old and wise caution that when our neighbor’s house is on fire, we ought to take care of our own. For though blessed be God, I live in a government where liberty is well understood and freely enjoyed; yet experience has shown us all (I’m sure it has to me) that a bad precedent in one government is soon set up for an authority in another; and therefore I cannot but think it mine and every honest man’s duty that (while we pay all due obedience to men in authority) we ought at the same time to be upon our guard against power wherever we apprehend that it may affect ourselves or our fellow subjects.
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