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To the women who dedicate their lives to making the world a better place for those who follow


Introduction

IT IS 1959, AND TWENTY-SIX-YEAR-OLD Ruth Bader Ginsburg is having trouble getting a job. She’s already attended Harvard Law School, where she was one of only nine women seated among more than five hundred men.1 But then her husband, Marty, got a job offer in New York City, so Ginsburg transferred to Columbia Law School, where she became the first woman to be on two major law reviews: the Harvard Law Review and Columbia Law Review.2 Now, having graduated from Columbia tied for first in her class, she was looking for a job at a law firm or as a clerk to a judge or justice.

None of her accomplishments seemed to matter to the men in charge of the legal world. She was not given an offer at Paul, Weiss, Rifkind, Wharton & Garrison, despite a successful clerkship the summer before. They already hired an African American woman, which fulfilled their commitment to diversity.3 Ginsburg applied to a dozen other firms, resulting in only two second interviews and no job offers.4

Judge Learned Hand of the US Court of Appeals for the Second Circuit also denied Ginsburg a job, even though they shared an interest in process theory.5 So did Supreme Court Justice Felix Frankfurter, who wouldn’t even interview Ginsburg for a clerkship position.6

And there’s no question about it: potential employers rejected her due to her gender. Despite graduating at the top of her class, being on two law reviews, and having strong recommendations—including one from a professor (and later dean) at Harvard Law School, Albert Martin Sacks—Ruth Bader Ginsburg was a Jewish woman and a mother to a young toddler, which were three strikes against her. She may have accomplished a lot, on top of seeing her husband through his first bout of cancer, but she just couldn’t get a job.
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Let’s jump forward to 2018, when I, a twenty-seven-year-old journalist, am eating cheesecake from a box and drinking rosé out of a thermos my roommate and I smuggled into a crowded movie theater in Brooklyn, watching a documentary on the now-notorious RBG. Not only did she find a job, but since ascending to the highest court in the land, Ruth Bader Ginsburg has become a cult icon for feminism and equality, thanks to the way she fundamentally changed American law surrounding gender bias and gender equality, and thanks to the ringing dissents she has started reading from the bench as the court has become more and more conservative. There are T-shirts, candles, coffee mugs, tote bags, and travel cups with her face on them. There has been a multitude of books about her life as a pioneer of gender equality and the law. There is an opera about her friendship with the late Justice Antonin Scalia, there are awards in her honor, there is a Tumblr blog dedicated to her, and tattoos of her quotes or her face adorn people’s bodies. She’s been called the “Thurgood Marshall of the women’s movement”7 and the “most important woman lawyer in the history of the Republic.”8 Ruth Bader Ginsburg not only changed the laws in this country, legally shrinking the divide between men and women, but she has inspired both women and men to speak up and dissent when they encounter inequality or injustice, to fight hard for whatever they believe in. She stayed true to her lifelong message: no separate categories for genders.9

I have long admired Ruth Bader Ginsburg—as shown through the candle holder and mug with her likeness on them that were gifted to me long before I started writing this book. In fact, she was so frequently a topic of inspiration and conversation among one group of friends when we lived together in Washington, DC, that no one was surprised when our smallest housemate, a young kitten, was named Ruth Bader Ginsburg (we called her Ruthie B. for short).

But last year, while sitting in the borough where RBG was born, watching her on the big screen, I wondered if there was a way for people to follow in her footsteps, no matter their career, instead of purely idolizing her. So when, a few months later, Skyhorse Publishing asked me if I would be interested in writing a book about RBG’s pathway to success, it felt like someone had been reading my thoughts.

When I agreed to do this book, I knew that there were already many fantastic, well-researched, and in-depth biographies written that describe Justice Ginsburg’s life, cases, and relationships, and I in no way wish to encroach on that territory. As the justice always says, I stand on the shoulders of those who came before me. Instead, this book explores the idea that there are lessons we can all take away from RBG’s life and apply to our own lives to maybe become a little more successful in our relationships and careers and efforts to create change.

I spent months reading every book, article, and think piece about Ruth Bader Ginsburg that I could, as well as reading her own briefs, dissents, speeches, and talks. I watched the documentary and movie made about her life and listened to her give interviews and talks (I have seen her speak twice in person, once with the late Justice Antonin Scalia in February 2014, when the two discussed press freedoms as part of The Kalb Report. And then once in December 2018, with NPR’s legal affairs correspondent Nina Totenberg). I also conducted nearly twenty interviews of Ginsburg’s former law clerks, colleagues, journalists, and friends, and spoke to some of the authors who have written the biographies and books I mentioned above. While I did reach out to the justice herself multiple times, I was told via her assistant that the justice “appreciates my interest,” but politely declined my request to be interviewed. In all honesty, this was unsurprising; the same day I received that email, the Notorious RBG was the sole dissenter on an abortion case that had been heard by the Supreme Court that Term. As author Jane De Hart did in the preface to her extensive Ruth Bader Ginsburg biography, I will quote legal analyst Jeffrey Rosen in saying Justice Ginsburg is “always everywhere and just out of reach.”10

The research and interviews I did focus on Ruth Bader Ginsburg’s way of life—regarding what she has done, the relationships she has cultivated, and the advice she gives—with the goal of maybe giving people direct takeaways that they can use within their own lives. Throughout this book, I will reference Justice Ginsburg’s own words and work, the research and books written by others, and the conversations that I had with those who know her better than me, and I will do my best to explain when a source said something directly to me, or wrote/said it elsewhere. The book is split into three sections and includes nine chapters total, because in full cheesiness, there are three branches of government and the Supreme Court is made up of nine justices (I know; I’m sorry).

Of course, there is no way to fully reenact or encompass RBG’s existence, but there are plenty of lessons to learn from her partnerships, her dissents, her humor, and more.

Who doesn’t want to be a little more notorious in their own life?


PART I

Fighting for Equality

“We should not be held back from pursuing our full talents, from contributing what we could contribute to the society, because we fit into a certain mold, because we belong to a group that historically has been the object of discrimination.”

—Ruth Bader Ginsburg, during a 2001 interview1


1

On When There Are Nine

RUTH BADER GINSBURG’S STOMACH FILLED with butterflies as she adjusted the microphone in front of her. The lawyer felt nauseous all morning on that cold day. Still, she managed to complete her usual exercise routine, one that she took out of the Canadian Air Force Exercise Manual, before donning her mother’s jewelry and making her way to 1 First Street NE in Washington, DC.1 That day, January 17, 1973, marked the first time the Rutgers University law professor stood in front of the nine male justices of the Supreme Court, hoping to convince them that the archaic laws that discriminated on the basis of sex were both unfair and “senseless.”2 She had ten minutes.

Ginsburg was arguing on behalf of a female Air Force lieutenant in Frontiero v. Richardson, a case that highlighted how women in the military were not granted the same guarantees regarding compensation that were given to male service members.3 But the case was also a stepping-stone for Ginsburg on her path to showing the highest court in the land that women’s rights are human rights and that gender discrimination in the law needs to change.

The less-than-one-hundred-pound lawyer4 cleared her throat and in a confident, calm voice, stated her case. Before she concluded, Ginsburg quoted from abolitionist and feminist Sarah Grimké, “I ask no favor for my sex. All I ask of our brethren is that they take their feet off our necks.”5 Remarkably, the room remained profoundly silent and not a single justice interrupted her to ask a question.6

The outcome of Ginsburg’s first Supreme Court appearance was the court’s most important and far-reaching decision on sex discrimination in history,7 but for the future justice, it was just one step in a lifelong battle toward gender equality in the nation and the law.
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RBG changed the way the world is for American women,8 as legal correspondent Nina Totenberg put it in the RBG documentary, because she has an incredible work ethic and a deep passion for the law and the people she’s fighting for. As a lawyer, she crafted a plan that slowly and methodically knocked down discriminatory standards. When faced with obstacles, she never got angry but instead adjusted her strategy and kept pushing forward. She is a pure embodiment of the idea that hard work pays off.

I am going to start off this book by offering an overview of how Ruth Bader Ginsburg got to the point of radically affecting Americans’ lives, and examine all the ingredients it takes to make a person as successful, tenacious, dedicated, and kind as she is. There is so much to learn from her, and I will focus on specific lessons in the following chapters, but I want to start by giving you an understanding of Ginsburg’s overall career trajectory.

For starters, RBG did not originally set out to correct decades’ worth of laws based on stereotypes. Her interest in law was ignited by a constitutional scholar and writer on civil liberties at Cornell, Robert Cushman, who was the first person to encourage her to go to law school. In college he supervised Ruth’s independent studies project and hired her as his assistant.9 Ginsburg called Cushman both a “teacher and a consciousness raiser.”10 He assigned Ginsburg a research project on Joseph McCarthy’s practices so that she would understand the nation was betraying its most fundamental values and learn that legal skills could challenge what was happening and maybe even make things better.11 While working with Cushman, the future justice realized that she could be a lawyer and help repair problems in her community and the nation.12

As we go through the lessons we can learn from Ginsburg’s fight for women’s rights, it is important to note she was in her forties the first time she argued in front of the Supreme Court and wasn’t nominated to the bench until she was sixty. Some people know what they want to do from an early age, some people figure it out in college, and others figure it out after they’ve had an entirely separate career.

Though RBG went into law because of her drive and dedication to helping people, she probably could have happily taught courses on civil procedure for the rest of her life. Instead, a simple request for help from female students at Rutgers changed the course of Ginsburg’s career. Her later commitment to women’s rights resulted from a dedication to equality for all marginalized people.13

You should never be afraid to pursue what you love, even if it means taking on new challenges. But the other lessons that we can learn—always turning in your best work, knowing your audience, not giving in to anger—these are skills and traits RBG used her whole life, whether it was in school, or as a professor, then litigator, then judge.
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In order to fully understand the impact that Ruth Bader Ginsburg has had on women’s equality in the law, we need to understand what the legal environment looked like for women when she first got started.

“You have to go back and recapture just how novel what she was trying to do was when she tried to do it and it was unclear what was going to work,” said Joan Williams, a professor at the UC Hastings College of the Law who has played a central role in reshaping the conversation about work, gender, and class.

As a student at Cornell, RBG used to hide in the bathroom (and therefore hide her intelligence) in order to do her coursework.14 When Ginsburg entered law school in 1965, women made up less than 3 percent of the legal profession in the United States, and only one woman had ever served on a federal appellate court.15 Women were so rare in law schools that the dean of Harvard Law, Erwin Griswold, had all the women over to his house for dinner and asked them how they justified “taking a spot from a qualified man.”16 From 1947 until 1967, women filled between 3 and 4½ percent of the seats in law school each academic semester.17 As it is well documented, Ginsburg joined the faculty of Rutgers University in 1963. At the time of her appointment, fewer than twenty women were headed for tenure at schools belonging to the Association of American Law Schools.18

The law itself also looked very different. There was no legal concept of martial rape.19 “Sex discrimination claims were simply not taken seriously by the US Supreme Court before 1970,” write lawyers Elizabeth Schneider and Stephanie Wildman in their book, Women and the Law. “And not many sex discrimination cases even reached the Supreme Court prior to 1970.”20

Women couldn’t serve on juries in all fifty states until 1975,21 and it wasn’t until 1976 that the first group of women was admitted into a US military academy.22 Before 1974, single or divorced females who wanted to apply for a credit card were often required to bring in a male to cosign their application.23 (Women faced a similar situation when trying to rent an apartment24). And of course, pregnant women faced discrimination at work. Ginsburg herself was told she wasn’t eligible for a promotion when she was pregnant with her first child and therefore later hid her second pregnancy from her employers at Rutgers for fear she would not get tenure.25 Until the 1978 Pregnancy Discrimination Act was passed, employers were under no obligation to keep workers who got pregnant.26

Looking back now, it seems remarkable how different the landscape was for women just over forty years ago. And we have Ginsburg to thank for many of those changes (she helped draft the Pregnancy Discrimination Act27 and served as the attorney representing Marsha Healy in opposing Louisiana’s optional jury service for women,28 to name just two of her many accomplishments).

Women of course can now rent apartments on their own, get credit cards, serve on juries, join any branch of the military, and much more. The year 2016 marked the first time that women made up the majority of US law students, holding just over 50 percent of the seats at accredited law schools in the country.29 More than one in three lawyers (38 percent) are now women.30

“A system of justice will be the richer for diversity of background and experience,” Ginsburg once said. “It will be poorer, in terms of appreciating what is at stake and the impact of its judgments, if all of its members are cast from the same mold.”31

While these accomplishments are great, to put it lightly, Justice Ginsburg would likely agree that there is still a long way to go.
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Since it is hard to keep track of all the roles RBG has played, I want to give a quick rundown. This in no way encapsulates every case, dissent, project, or accomplishment that she has taken part in in terms of women’s equality, but I hope it is enough to give a glimpse of the power Ruth Bader Ginsburg has wielded over gender discrimination in the law.

“She had kind of three periods, one was sort of the firebrand litigator, but very careful and methodical and strategic litigator, and then one was kind of the lawyer’s lawyer on the Supreme Court, and now she has this cultural icon figure, culture icon status,” said Williams. “She’s had a very different persona over the course of her career.”

Remember back in the introduction of this book, where young Ginsburg was having trouble getting a job? Well, as you might know, she got one, as a judicial clerk to Judge Edmund Palmieri, US District Court of the Southern District of New York. After that, she worked as a research associate and then associate director of Columbia Law School (this was from 1961–1963).32 During this period, she divided her time between New York and Sweden, as she was working on a project on International Procedure. It was here that she started to think seriously about women’s equality after being exposed to Swedish law.33 In 1963, she became a professor at Rutgers School of Law.34 This is where students approached her to ask her to teach a course on sex discrimination.

This seemingly innocuous request ended up propelling Ginsburg into a life that she may never have expected. Frank Askin, Ginsburg’s former colleague at both Rutgers and the ACLU, said that in the late 1960s, Ginsburg was “essentially a quiet, retiring scholar of civil procedure and comparative law” whose biggest writing at the time was a book on Swedish civil procedure. But then, something “transformed her,” Askin, now retired and speaking to me from Florida, told me. Female students at Rutgers needed a mentor, he explained, and since there were only two women on the Rutgers faculty at the time, they approached Ginsburg.

“And basically, (the students) became Ruth’s mentor,” Askin said. “And they transformed her into a feminist. She started teaching, you know, feminism and the law, they convinced her to start taking cases and they would help her with the cases, and suddenly she was transformed from this very shy, retiring scholar into an ardent, feminist lawyer, and the rest is history. That’s the story.”

One of those women, Elizabeth Langer, once said that initially she was surprised Ginsburg was willing to do it.

“She went where other people wouldn’t go. She took a leap,” Langer told Rutgers News. “Once she came on board, everything fell into place. We felt empowered.”35

Langer said Ginsburg is “an amazingly smart, dedicated, and focused legal mind.”36

Professor Ginsburg leapt into her new role by reading every federal decision ever published involving women’s legal status. She also read every law review article on the topic. It didn’t take her very long, as there were not many decisions yet focused on sex discrimination, and very little commentary written thus far.37

Reading every federal decision invigorated Ginsburg, and she started to question how people had been putting up with these decisions, but more importantly, how she personally had been dealing with them.38

But when Ginsburg started teaching these courses, she had yet to define herself as a feminist. In fact, it wasn’t until she read Simone de Beauvoir’s The Second Sex that RBG really understood and appreciated the feminist ideology.39 RBG was so affected by the book—which presented concepts of sex, sexual difference, and internalized oppression in a way Ginsburg had not thought of before40—that Ruth crawled into bed and read parts of it out loud to her daughter.41

“We see her as a mentor, a heroine, a very strong perseverant figure in the women’s rights movement,” Langer said in an interview with Rutgers News. “She had step-by-step strategies to advance the movement.”42

In 1972, Ginsburg started working at the ACLU, where she founded the Women’s Rights Project—she promptly put up a sign at the office that said “Women Working”43 in their office. She went on to successfully argue five cases before the Supreme Court, all focused on laws and government policies that were built on gender stereotypes (it is important to note she argued six cases total in front of the court, losing one).

Now, her time at the Women’s Rights Project is where Ginsburg’s keen strategic eye and slow, methodical approach to changing the law come into play. She wanted to discredit perpetual gender stereotypes of men and women’s roles in society44 and believed that many lawmakers saw laws that discriminate on the basis of gender as ways to help women or safeguard them from the hardships of the world.

“Gender classifications were always rationalized as favors to women,” Ginsburg can be heard saying during an episode of Radiolab.45

In order to combat this train of thought, Ginsburg wanted to get sex discrimination recognized by the law the same way race discrimination was recognized.

“During the 1970s, she was trying to establish that the standard of review for an equal protection challenge based on sex discrimination should be the same standard as the court applied to race discrimination, which in legalese is called strict scrutiny,” Lenora Lapidus, the late executive director of the ACLU’s Women’s Rights Project, explained to me on the phone. (Sadly, Lapidus died from breast cancer a few months after we spoke.)

As Ginsburg was working toward this goal, the Equal Rights Amendment was being ratified and debated in the states. Several Supreme Court justices were reluctant to establish this highest level of scrutiny out of concern that it would preempt the political process. Many justices thought the ERA was going to be ratified, Lapidus told me, and that “would answer the question through a political mechanism rather than the courts coming out ahead of the people.”

During this time, when Ginsburg would try to talk about sex-based discrimination to men, many often responded with, essentially, “Why are women complaining?” People believed that in fact, women were treated better than men, because they could decide to work or not, they could decline sitting on a jury if they were selected, they could enlist in the military or they could avoid service. So what’s the issue?46 This reaction is what Ginsburg and her team at ACLU were trying to disprove. They were working instead to “educate, along with the public, decisionmakers in the nation’s legislatures and courts.”47

Ginsburg once explained her team’s goals, saying, “We tried to convey to them that something was wrong with their perception of the world.” As Justice Brennan wrote in a 1973 Supreme Court plurality opinion, Frontiero v. Richardson, decided a year and a half after the court had begun to listen: “Traditionally, [differential treatment on the basis of sex] was rationalized by an attitude of ‘romantic paternalism’ which, in practical effect put women, not on a pedestal, but in a cage.”48

She specifically chose the ACLU to fight this battle, instead of an organization with a narrower women’s rights agenda, because she believed the organization “would enhance the credibility of the women’s rights cause”49 and because she “wanted to be a part of a general human rights agenda … [promoting] the equality of all people and the ability to be free.”50

However, the ERA was not ratified, and the Supreme Court never adopted strict scrutiny. But thanks to Ginsburg’s careful choosing of cases, and later her actions once on the Supreme Court, Lapidus said to me that “for all intents and purposes, we are basically at strict scrutiny, but maybe one slight step below.”


A Quick Look at Ginsburg’s Important ACLU Cases During the 1970s51

Reed v. Reed: Ginsburg wrote a brief for this case. The court ruled for the first time that a law that discriminates against women is unconstitutional under the Fourteenth Amendment.

Frontiero v. Richardson: Ginsburg argued this case, in which the Supreme Court struck down a federal statute that gave male members of the armed forces housing and benefits for their wives, but required female members to show the “actual dependency” of their husbands in order to get the same benefits.

Weinberger v. Weisenfeld: Ginsburg, who said this case was “near and dear to her heart,”52 argued on behalf of Stephen Weisenfeld. She successfully proved that a provision of the Social Security Act that allowed for sex-based distinctions in the awarding of Social Security benefits was unconstitutional.

Craig v. Boren: The court finally adopts a “heightened scrutiny” standard of review to evaluate legal distinctions on the basis of sex, which means that a sex-based legal distinction must bear a substantial relationship to an important governmental interest. Ginsburg worked closely with the lawyer on this case and authored an amicus brief.

Califano v. Goldfarb: Ginsburg argued this case, and the court invalidated sex-based distinctions in the payment of Social Security survivor benefits, because these distinctions were based in archaic assumptions about women’s dependency.



In order to get to a point one step below strict scrutiny, Ginsburg took a slow approach. Instead of making sweeping changes to the law, she decided litigators needed to go after the “insidious idea that the Supreme Court had been keeping alive for years,” WYNC’s Julia Longoria explained expertly in the Radiolab episode “Sex Appeal,” “that discrimination is actually good for women.”53

So, while RBG did take on female plaintiffs, a big part of her approach was to bring cases where males were the victims. Radiolab’s explanation of this strategy puts it really well: In this sense, Ginsburg’s strategy was “like a Trojan horse”54 because on the outside, these cases appeared to be situations where men were being discriminated against, but instead, it’s a case against the “unspoken idea” that women need protection from “scary places like bars or courtrooms or political office.”55

Unsurprisingly, Ginsburg faced criticism for appearing to ignore some issues that were important to the feminist movement. But she said that not all feminist issues could be litigated right away, because given the political climate, some of those cases would lose in court. This would set back the group’s efforts to develop an equal standard for all sexes.56 Those issues would see their time in the sun eventually, Ginsburg believed, but the country needed to be ready.
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“She cares, it’s hard for me to stress in words, the passion she feels, and you can see it in her when she gets aroused, the passion in her for equal rights for women,” said Marvin Kalb, a journalist, writer, and acquaintance of Ginsburg’s. “The idea that [women], I think I read recently, get 79 cents for every dollar a man gets, that infuriates her, and she’s determined to push with everything that she still has in her, to take care of that and to get some legal underpinning for gender equality.”

Ginsburg worked as hard as she did because of this passion. In 1975, she argued a case before the Supreme Court in the morning (Weinberger v. Weisenfeld) and then rushed back to New York in order to teach her two o’clock class.57 She still loves the law to this day—she has said having a seat on the Supreme Court is “the best and most consuming job a lawyer anywhere could have.”58

But her passion extends beyond just the law; Ginsburg truly, deeply cares for the people she is representing, and frequently reminds her clerks that real people are affected by the work they’re doing. She has a “real passion and genuine heartfelt caring for the clients, the plaintiffs in the cases,” said Lapidus.

A great representation of this is exemplified by Ginsburg’s long-held friendship with Stephen Wiesenfeld, the plaintiff from one of her early ACLU cases, Weinberger v. Wiesenfeld. Wiesenfeld became a widower after his wife, Paula, died in childbirth. He wanted to care for his son, so Wiesenfeld cut his hours and looked for child care. He tried to apply for Social Security survivors’ benefits, only to find they were available for widows but not widowers. Ginsburg and Melvin Wulf, an ACLU colleague, took on the case. The section of the Social Security Act was deemed unconstitutional.59

Ginsburg loved what this case did in that it provided the groundwork for future gender discrimination cases and loved what Wiesenfeld was fighting for, the ability to take care of his son in the way that a woman would. His case “contradicted the traditional roles of men as breadwinners and women as caregivers,” wrote journalist Robert Barnes in the Washington Post.60

“There can be incentives and encouragement, but women will have achieved true equality when men share with them the responsibility of bringing up the next generation,” Ginsburg said in an interview for a 2001 issue of The Record.61

However, Ginsburg also cared deeply for Stephen and his son, Jason, with whom she’s kept in touch over the years. In fact, Ginsburg helped edit Jason’s application essay to Columbia Law School62 and the justice even presided over his wedding in 1998. When Jason was diagnosed with cancer in his twenties, Ginsburg was there to tell him how she and Marty overcame the disease themselves and assured him that this too would pass.63 Happily, Jason did recover, and RBG later officiated Stephen’s wedding four decades after their case, in 2014.64

Lapidus really hammered this point home when she said of RBG, “Although she’s brilliant and has the legal arguments at the epitome of the legal argumentation, it’s really about the people and their lives and what is the impact that this law or practice have and how can her decisions really make a difference in their lives on the ground.”

The takeaway for the rest of us from this attitude is an important one: Our actions affect other people in both big and small ways. No matter what career path you chose, keep in mind that the things you do will reverberate through the community you are in.
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Ginsburg knew her pathway forward and, as a litigator, had a plan she believed would work, even though it was criticized by some. She was a genius when it came to strategy, which is clear from the cases she picked and the way she chipped away at gender discrimination in the law. Ginsburg obviously did not have total control over the cases that would be heard by the Supreme Court, but she worked hard to represent clients and cases that would go against the anachronistic line of thinking that laws that discriminate on the basis of gender are there to help and protect women.

Although she had a strategic method, things did not always go her way, and Ginsburg’s plan was not always successful. We also know from her dissents that since getting on the Supreme Court, Ginsburg has not always gotten her way while on the bench. Through it all, the justice can adapt and has done so, Jane De Hart, author of Ruth Bader Ginsburg: A Life, emphasized during our phone interview. When best-laid plans go awry, Ginsburg figures out a way around the problem.

Former clerk Richard Primus, during an interview with the University of Michigan (where he is now a professor), said while clerking for RBG, he learned the importance of seeing the big picture while doing small things within the law. She also taught him to avoid making a new mess while fixing something else.

“I was working on a cert petition where there was an issue about jury instructions. It was clear to me that the jury instructions had gone wrong, and the justice didn’t disagree with me about that,” he said. Ginsburg took him through and explained they would be better off living with the problem until there was a clear plan to fix the other problems coming down the pipeline.65

Primus, who called Ginsburg a “cautious crusader,” went on to say this was a really valuable lesson for him to learn. Many people forget to keep the big picture in mind while sweating the small stuff, but Ginsburg keeps it firmly in focus.66

“Well, one thing is that you never give up. You keep fighting,” said Kalb, when asked what people should learn from Ginsburg’s life. He chuckled before saying that Ginsburg will always continue the battle, “because it has not yet been won. And the idea is that you don’t give up; you keep fighting for what you believe in.”
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An integral part of her strategic approach and her fight for the cause was knowing her audience. As Williams put it to me, RBG knew that she would be talking to “basically eight white guys and Justice Marshall.” So, she started with the end in mind when she argued in front of the Supreme Court.

“She tried to frame the issue of gender discrimination in a way that they could hear and understand it,” Williams said. “And she did that while retaining quite a radical edge, so she used language of subordination, which is language that is so edgy that we hardly even use it anymore, but she combined it with strategies like showing how gender roles disadvantage men, and switching the terminology from sex discrimination to gender discrimination because she didn’t want to be talking to nine men about sex and have their minds go in quite a different direction than she intended.”

For example, in the brief that Ginsburg wrote for Reed v. Reed, she uses the terms “inferior,” “subordinate,” “subordination,” and “second-class” fifteen times.67 Williams once wrote in an essay that Ginsburg was focused on “reconstructing gender.”68 She wanted to get rid of the idea that there were men’s roles and women’s roles, and create a society where women could gain access to positions typically held by men and vice versa.69

“She also just had the raw intelligence to understand the idea that gender is a hierarchy in which women are subordinated is not inconsistent with the idea that gender roles hurt men as well as women,” Williams explained to me during our interview. “Most people assume those two are mutually exclusive, but of course they’re not.”

A lesser-known example of Ginsburg’s intellectual use of subordination language can be seen in the brief for Struck v. Secretary of Defense. This brief is not as widely known as others, because the Supreme Court ultimately declined to hear the case, but Ginsburg was writing on behalf of an Air Force officer, Captain Susan Struck. She got pregnant in 1970 while serving in Vietnam and was given two options: have a legal abortion on the Air Force base or leave the military. Struck tried to explain that she disagreed with abortion on religious grounds but was planning to give the child up for adoption after she gave birth. However, Struck was still forced to leave the military. Ultimately, the military changed its policy, so the case was never heard.70

Before it was dismissed, Ginsburg wrote a brief explaining that laws enforcing traditional sex stereotypes are harmful because they add to “the subordinate position of women in our society and the second-class status our institutions historically have imposed upon them.”71

One of Ginsburg’s ultimate goals during the 1970s was to challenge laws that enforced traditional sex-role stereotypes because they classify women as having a lower status than men.72 She believed that laws like this “violated equal protection because they denied individual women equal opportunity.”73 Thanks to Ginsburg, many on the court have now adopted this line of thinking.74

[image: image]

On top of knowing that her audience was mainly older white men, who in their own heads were good fathers and husbands, Ginsburg also knew how to craft an argument that they would listen to. Instead of fighting or yelling, Ginsburg would persuade.

“Principally what she was doing was this act of translation, making her reality and the reality of women’s lived experience visible to men who were quite certain that they were not sexist, they were just good protectors,” said Dahlia Lithwick, a journalist who writes about law and politics in the United States and has interviewed Ginsburg multiple times. And though some people may think this happened a hundred thousand years ago, in reality, these ideas and laws existed just a few decades ago. So while Ginsburg’s approach may seem old-fashioned or not nearly radical enough, Lithwick thinks RBG “was making a very careful calculation about what would be radical but what would in a sense demand empathy from men who thought they were already perfectly sympathetic.”
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