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Preface

When you seek health care as a patient, you probably believe that everyone involved is focused on you, is alert, caring, and competent, and that when they operate on you, they know exactly what they are doing. You trust that your health-care providers are people of integrity, and if they made a serious mistake that harmed you, they would be honest about it.

Unfortunately, the truth is that every doctor who has been practicing for any length of time has harmed a patient. Nobody bats 1.000. Many doctors, if not most, have killed at least one patient. Some of these injuries and deaths are unpreventable. However, the horrible reality is that hundreds of thousands of patients die, and many more are forever maimed, by preventable medical errors every year.

According to the article, “A New, Evidence-based Estimate of Patient Harms Associated with Hospital Care” in the September 2013 Journal of Patient Safety, about four hundred thousand patients in American hospitals are carried out in body bags each year, their premature deaths associated with preventable medical error. The same study estimated that another four to eight million patients are seriously injured by medical error each year.1

A more recent study, published in the journal BMJ (formerly the British Medical Journal) in May 2016, identified medical error as the third leading cause of death in the United States, behind only heart disease and cancer. Led by Johns Hopkins surgeon and patient safety advocate Dr. Martin Makary, the study found that if medical error were officially tracked as a cause of death—that it is not tracked is a major problem of its own—it would be blamed for at least 250,000 deaths annually.2

To make matters worse, most of their victims are left with no recourse. Those who pursue legal action often meet a court system heavily weighted in favor of doctors and their insurance companies. With very few exceptions, most dangerous doctors continue to practice medicine. Most doctors have never been sued, and of those who have, a majority won their cases. Very few of these negligent doctors are ever sanctioned.

Among the general public, doctors get the benefit of a huge halo effect. We routinely accept their diagnoses as being accurate, even though studies have shown that anywhere from 10 to 20 percent of diagnoses are delayed, missed, or altogether incorrect.3 Victims of negligence often accept doctors’ explanations that a tragic outcome was unpreventable. There are a thousand places where incompetence and negligence can hide in a hospital and within the medical culture. If a seminar leader were to ask a large group of doctors how many of them know an incompetent or dangerous doctor, most hands in the room would go up.

The vast majority of medical malpractice never becomes known outside of the hospital. Most medical error is not egregious or catastrophic enough to warrant the huge investment of capital to take it to court. Medical error is commonly buried in the hospital where it took place, never making it into the records, or the records are altered. Patients and their families have no way of knowing what happened to them, or whether their doctor is lying to them.

This is the world I live in, and I know it to be true. I am a licensed physician, a board-certified neurosurgeon, and a lifetime member of the American Association of Neurological Surgeons. I am also a plaintiffs’ attorney and I sue medical practitioners for malpractice when I think the preponderance of evidence justifies that conclusion. Mine is an unusual combination of talents and circumstances, and I will tell you more of my story in the coming pages. I have a doctor’s heart and compassion for both patients and doctors; I also have a lawyer’s awareness that great harm is sometimes done by physicians to patients through narcissism, carelessness, or ineptitude.

As a blue-collar Brooklyn boy, I graduated from a New York City public high school and college. I became a dentist, then a doctor, and eventually a neurosurgeon. I gravitated to neurosurgery because I knew it would demand the very best of me, and I loved the science of it. Today, as a forensic scientist, I apply what I know about the human body in general—and neurosurgery in particular—to determine if patients with terrible outcomes have been victims of professional negligence. Mine is a highly technical field, and every case I look at has tragic human overtones.

For obvious reasons I have had to change names and some nonmaterial details to respect patient privacy and stay on the right side of the law. Many, if not most, cases of medical malpractice are settled with an agreement to be silent about the outcome, meaning none of the parties are free to disclose details of the settlement, including culpability of the medical practitioner. As you might imagine, the purpose of this agreement is to protect the doctor, not the patient.

I have great respect for the majority of neurosurgeons and other physicians who share my high ideals for our profession and who work hard every day to live up to them. The problem is that there are a number of doctors who should not be practicing because they are not only inadequate at what they do, but also dangerous.

Another major concern is that the system of health-care delivery does not demand physician accountability or full disclosure to patients. Consequently, when mistakes are made, they are not properly investigated and victims are not treated fairly. In spite of the so-called patient safety movement, hubris and greed prevent the system from policing itself successfully. In this milieu, patients have little recourse but to engage attorneys to seek redress for harm that was done to them and, especially, to discover the truth of what actually happened to them.

I do not expect to win friends in the medical profession with the writing of this book. As we will discuss later, the medical culture is insular, protective, and incredibly hostile to any from within or without its ranks who would dare to question their authority and expertise. They reserve a special ire for plaintiffs’ attorneys who represent patients. This anger is manifest by some doctors who come to court as expert witnesses and defend negligent physicians by presenting dishonest testimony.

To listen to doctors, insurers, media, or politicians, one might conclude there is not much of a problem with medical errors in American health care. In fact, these protectors of the status quo swear that there is a radical infestation of predatory plaintiffs’ attorneys who inspire fear in the heart of every conscientious and dedicated physician in the country. This is the cause, they claim, of dramatically rising health-care costs, and the burden to our justice system of frivolous lawsuits and mind-boggling jury awards for damages.

Though I will address many of these myths, I am not writing this book as an apologist for the plaintiffs’ bar, nor am I interested in diminishing respect for my profession as a neurosurgeon. I have lived both sides of this great divide. Eighteen years of my adult life have been invested in higher education to become a highly skilled practitioner in my specialty, one of the most demanding in medicine.

This book has not been written for doctors, or media, or politicians, though I hope some will read it and be inspired to work for change in the industry. My book is intended for patients, which includes all of us, because sooner or later we will all need medical care. When that day comes, we want to believe that medical practitioners and hospitals are held to the highest professional and ethical standards. Regrettably, this is not the case. Insiders are well aware of this. Patients, on the other hand, rarely understand that the hospital can be a very dangerous place and that errors and negligence are commonplace, and, even worse, intentionally covered up.

A few disclaimers are in order. Even though I am a practicing attorney and licensed physician, nothing in this book is intended as specific legal or medical advice. I have asked a number of people to critique a draft of this book and have greatly benefited from their contributions. However, the responsibility for the content, opinions, and mistakes is mine alone.

The purpose of this book is not to provide prescriptions for improving or overhauling the American system of health care, and this is not a political white paper endorsing or decrying positions on various tort reform issues, though I will address them more in the following pages. When we are lying very sick in a hospital bed with various tubes or devices leading into or out of us, we are neither Democrat nor Republican; we are citizens all, and we want to recover and get our lives back.

This book is about the harm doctors do to patients, and the tortuous path patients must take to learn the truth of what happened to them and to find justice. It is about the culture and attitudes that make mistakes more prevalent than necessary. My writing treats tort reform as what it is—a circus sideshow designed to divert attention away from the dangers of American health care. The real concern of this book is that there are unnecessary and preventable injuries occurring in our health-care system. They need to be reduced as much as possible. We must get our priorities straight.


CHAPTER 1

The Reality of Patient Harm

In 1999, the prestigious Institute of Medicine (IOM) issued a landmark study, “To Err is Human,” which concluded that 44,000 to 98,000 patients were dying every year because of avoidable medical error. It follows that many more didn’t die, but were maimed or met the end of their productive lives by avoidable medical error.

“To Err is Human” made huge waves and effectively launched the patient safety movement in the United States. Part of it was a result of timing, due to a spate of high-profile deaths and serious injuries at the time. The fact that some of the victims were well-known journalists made it a sure bet that their unfortunate and premature demise would make headlines. The IOM analogy to a jumbo jet crashing each and every day of the year as an equivalent of the carnage from healthcare error put the issue in crystal clear perspective.

Yet there has been little progress in improving patient safety in the more than fifteen years since the IOM issued its findings. In fact, many subsequent studies indicate that the IOM report was, if anything, a drastic understatement of the situation.

In 2004, HealthGrades, a US company that provides information about physicians, hospitals, and health-care providers, issued a “Patient Safety in American Hospitals” study concluding that preventable deaths were almost double what IOM reported in 1999. The IOM study had extrapolated findings from three states; HealthGrades looked at Medicare data from all fifty states and Washington, DC, examining thirty-seven million patient records over the course of three years. It concluded that 195,000 people in the United States, or 390 jumbo jets full of people, died each year from potentially preventable medical error.1

In 2009, Scientific American noted that “preventable medical mistakes and infections are responsible for about 200,000 deaths in the US each year, according to an investigation by the Hearst media corporation.”2

In 2010, the US Department of Health and Human Services (HHS) released a report asserting that 15,000 Medicare beneficiaries die each month from adverse events. Of these adverse events, 6,600 died from preventable medical error. That is more than 79,000 preventable deaths annually among only Medicare beneficiaries.3 Since Medicare beneficiaries make up about 14 percent of the population, that extrapolates out to a death toll from preventable error in the general population of more than 562,000 patients. While it is true that the mortality rates for the Medicare population were probably higher because of their age and general health conditions, it should also be noted that both the IOM report and the HHS report limited their study of medical error to just hospitals. They did not include outpatient surgical centers, clinical visits, or in-home care.

In 2011, Dr. David Classen and his colleagues reported in the journal Health Affairs that adverse events in hospitals may be ten times greater than previously measured.4

In 2013, the Journal of Patient Safety reported that about 400,000 patients die, and four to eight million others are seriously injured, from preventable medical error every year.5

Let’s think about this for a minute. Just one major plane crash grips the world’s attention for weeks, even months. A couple of major plane crashes within a short time frame could result in a dramatic drop in global air passenger traffic for a year or more. However, the total death toll would still be less than 1,000.

Now we learn that the equivalent of more than one jumbo jet’s worth of patients die every day in our hospitals from preventable errors, and not only is it not newsworthy, many of us do not take minimal steps to keep ourselves in good health and out of the hospital where the bad stuff happens.

It is important to remember that the worst of these numbers only represent how many patients are killed by preventable medical error. For each one who dies, many more survive with life-changing circumstances, from impotence to paralysis to the persistent vegetative states so often at the center of national news stories on the ethics of “pulling the plug.”

It’s equally, if not more, important to remember that each of these numbers represents real people, such as Michael Skolnik. Unlike many of the stories you will read in this book, where the names and some identifiable information have been changed to protect patient privacy and abide by gag orders protecting doctors who agreed to malpractice settlements, this one uses the victim’s real name. Michael’s parents, Patty and David, refused a gag order that would have prevented them from publicly discussing what happened to their son.

Michael was a twenty-two-year-old young man with a passion for helping people and an interest in health care. He was an emergency medical technician (EMT) and was just starting nursing school. Twice in three months, Michael inexplicably passed out and lost consciousness. Each time, a computerized tomography scan—commonly called a CT scan—was taken. The second CT scan showed a very small colloid cyst.

The cyst was located near the top of his brain, adjacent to the third ventricle. (I am going to talk about ventricles later in this book, but for now let’s just say there are four ventricles in the brain, and they are little cavities, tiny lakes if you will, containing and producing spinal fluid that drains its way into the spinal column.) The neurosurgeon’s concern was if this small cyst plugged up the ventricle so that it could no longer drain properly, the ventricle would overfill, become enlarged, and put pressure on the rest of the brain. These cysts can be dangerous, but not all of them are. The imaging would tell the story.

The second CT scan, compared to the first one three months prior, indicated no enlargement of the ventricle. That meant nothing was plugged up. That was good. The day after the second CT scan, Michael submitted to magnetic resonance imaging, or an MRI, which confirmed the findings of the CT scan: a very small cyst, no obstruction of the ventricle, no increased pressure on the brain—all indicating no surgical intervention was necessary.

The neurosurgeon, however, insisted the situation was very serious and life-threatening. He said that to save Michael’s life, he needed to implant a small drain tube in Michael’s brain so that the excess spinal fluid could drain properly. This was explained to Michael, who signed the consent form to have the drain inserted. The neurosurgeon presented this procedure as being without risk, only with benefits. The consent was signed after Michael and his parents discussed it. Michael’s parents were grateful because they felt the neurosurgeon was saving Michael’s life.

During the procedure Michael received too much medication, and he stopped breathing. Technicians had to help him breathe while the meds wore off. One of the nurses informed Michael’s father, David, of what happened. Later, when David asked the neurosurgeon if Michael had stopped breathing, the neurosurgeon snapped, “Who told you that?” That could have been a red flag for the Skolniks, but with everything else on their minds, they barely noticed.

After the tube insertion was completed, the neurosurgeon informed Michael and his parents that he must have the cyst removed in order to save his life. He said it would be performed with pinpoint accuracy. He would open the lobes of the brain, and the cyst would be right there.

At this point, Patty and David got a fax from their primary care physician, who was following the situation, that said, “Do nothing. Cyst is not causing any problems and will probably never grow or change.” When they showed the fax to the neurosurgeon, his response was disdainful, as if to say, “This other doctor is a mere primary care physician, and you are just a mom, but I am the neurosurgeon. Who are you going to trust?”

The next evening, when Michael was under the influence of considerable pain medication (we never learned why), the neurosurgeon presented him with a consent form, without his parents—who should have been the decision-makers while he was incapacitated—present. To this day, they do not know what was said or even if there was a conversation beyond asking for Michael’s signature. Recovering from one procedure and significantly medicated, Michael was in no condition to be presented with a legal document. The surgery was to take place the next day. When the parents asked about the consent form, the doctor said Michael signed it the evening before.

The operation they were told would take three hours took six and a half hours. When the neurosurgeon came out, he “pulled back his hat and said, ‘I’ve had the worst year.’”6

Confused, Patty and David asked, “How’s Michael?”

The doctor told Patty and David he hadn’t found the cyst, but had found a little bit of brain matter, and thought he might have punctured it when he went in with the drain. He acknowledged performing “heavy manipulation of the brain.”7

At this point, Patty and David were having trouble breathing, not to mention concentrating. They went in to the recovery room and looked at Michael and were totally unprepared for what they saw. He looked puffy, and his head was enlarged. The next day, when the bandages were removed from his head along with the ventricular drain that wasn’t draining—and had never been needed, anyway—they discovered that the neurosurgeon had performed a craniotomy, removing a portion of Michael’s skull for open brain surgery.

It seems this surgeon did not have the skill or training to do the endoscopic method, which is much less invasive, and he did not bother to discuss alternatives with Michael and his parents—alternatives that would have required a more experienced surgeon.

As a result of a wrong diagnosis and unnecessary surgery, Michael experienced almost every possible complication, none of which were discussed with him or his family: hydrocephalus (swelling of the brain), seizures, pulmonary embolism, intracerebral hemorrhage, brain abscesses, multiple reoperations, infections, sepsis, respiratory arrest, and thalamic pain syndrome.

Michael’s complications left him partially paralyzed, partially blind, and psychotic. He was unable to feed himself, speak, or walk. He suffered for three more years before he gave up and died.

What had happened here? Michael and his parents were never provided with surgical and nonsurgical options. No one ever reviewed with them the risks associated with each procedure. Michael and his parents had no way of knowing about the neurosurgeon’s lack of skill and experience with the surgeries he attempted. There was a wrong diagnosis: the small cyst was not the cause of Michael’s symptoms.

One vibrant, promising life snuffed out by dishonesty and incompetence, and two parents left with the ruins. The Skolniks’ first healthcare insurance company picked up the first $4.8 million of medical costs for Michael before canceling his policy when the fine print permitted them to do so, based on a technicality. A second insurance company picked up additional expenses, as did family members, and finally Medicaid kicked in. There were many big-ticket expenses that were not covered by anything, including by Medicaid, that had to be paid out of pocket. The Skolniks had made significant changes to their home to facilitate Michael’s care, including ramps, changes to the bathroom, electric lifts suspended from the ceiling, a $6,000 bed, and even a specially equipped van to transport Michael safely to treatments. After the settlement, the insurance companies and Medicaid had to be repaid a certain percentage from the settlement. When it was all over, the Skolniks had a home full of equipment they couldn’t use or need anymore, they were broke, and most devastating of all, they missed the sound of their son’s voice.

The neurosurgeon? His malpractice insurance paid up. He found another neurosurgeon willing to testify that his performance had not been below the medical standard of care. Another of his colleagues defended him to local media, saying, “I don’t think he made a mistake, he just had a bad outcome.”8 (As you’ll see throughout this book, this response from the medical community is exceedingly common.) The Colorado Board of Medical Examiners reviewed the case and said they found no wrongdoing. The doctor wasn’t punished at all. Without so much as a slap on the wrist, he moved to another town where he is seeing patients.9 Apparently, this wasn’t the first time he’d had to relocate as a result of difficulties with his practice of medicine.10

If our profession can’t get motivated by 400,000 preventable deaths, why would just one more matter? For Patty and David Skolnik, that one was the joy of their life and their best friend. They grieve for the unfulfilled promise of their son’s life. They are grateful he is no longer suffering. They are angry that they lost him unnecessarily. They feel guilty because they trusted a doctor and didn’t look further. And yes, they are bitter that the doctor who caused it all was not held accountable. A doctor can kill his patient and never have to do even one hour of community service. He gets off easier than a teenager caught stealing a candy bar from the local drugstore.

State legislatures are becoming increasingly aware of public demand for more medical transparency and accountability as the numbers and outcry over malpractice mount, and dozens of states have passed laws that in various degrees strip away the veil of secrecy that has traditionally protected the medical community. Colorado has led the way, in large part owing to the efforts of Patty Skolnik, who led the charge after her family’s experience with this neurosurgeon. Colorado has passed three laws since 2007, including the Michael Skolnik Medical Transparency Act and two expansion acts, in response to Patty and David’s efforts.11

Patty, David, and other family members of patients killed by incompetent doctors crisscross the country, meeting with and speaking to groups of young medical students, interns, and doctors about their experiences. What they have to relate often leaves their audiences in tears. Their listeners are grateful for being reminded of what caregiving is all about; some are so appalled at the callous and indifferent behavior of their chosen profession toward patients they have harmed that they are rethinking their career choices while they still have time to change and still have a conscience.

I can convey information in these pages about what goes on behind the veil of medical secrecy, but I know of no words to adequately describe the empty and bitter void left in the lives of these unfortunate people, for whom the worst day of their life was the day they or someone they loved entered the front door of the American health-care system.

Perhaps the lucky ones were the patients who left the hospital in a body bag; the most unfortunate were those who were so badly damaged that they took years to die, experiencing indescribable pain and anguish and incurring lifetimes of debt—patients like Michael Skolnik. Their Teflon physicians, to whom nothing sticks, move placidly on to their next patient and their next venture, without a glance at the broken lives in their rearview mirror.

If a flu epidemic killed a quarter of a million or more of us in one year, and incapacitated hundreds of thousands more, we would be afraid to leave our homes for fear of catching it. However, we enter our health-care facilities without a single thought about who the people treating us are or what they do or don’t know, and we docilely place ourselves on their conveyor belt. We accept, with very few questions, a culture of secrecy designed to protect bad doctors from any sort of accountability.

License to Kill

It is important to note before we get deep into the issue of malpractice that not all hospitalizations can produce desired outcomes. Some patients are beyond help from modern medicine; they are too sick or dying, and the best we can do is make them as comfortable as possible until the inevitable happens.

Sometimes a patient’s body does something unexpected, and in spite of the best efforts of alert and competent practitioners, the patient gets sicker or dies. A very small number of patients will die in surgery, even though no errors or malpractice occurred. There are adverse events that are not mistakes, not errors, not preventable.

We have system failures, such as what happens with flubbed patient hand-offs. With increasing staff specialization, many different practitioners at varying levels of education and experience are involved with each patient on all three shifts. This is true not only of hospitals, but also of in-home care. Someone seriously ill, perhaps just released from a hospital stay and convalescing at home, may experience a steady parade of caretakers in and out of their house. A successful clinical outcome can be jeopardized by something as simple as failed communications between these caretakers. Sometimes you can tell from the patient’s records or chart who was responsible for a failure, and sometimes you can’t. Sometimes it is due to multiple and cumulative communication failures. Fragmented care results in dispersed accountability.

There are lots of theories about human error and its unavoidability. All of us make mistakes, and perfecting human behavior is not a reasonable option. With the best of intentions, the best of us are going to err sooner or later. The question then is what should be done about the victim, the unlucky patient who was in our care on that occasion?

Theories about the inevitability of human error have led the medical profession to develop protocols and redundancies to prevent the inevitable. In this, modern health care is imitating the progress of other high-risk professions. For example, offshore drilling for oil is an immensely complicated engineering marvel. When damage is done, there has to be cleanup and damage control. Most of all, systems have to be analyzed for their flaws and corrections made. We learn.

Much as doctors might wish otherwise, not all medical error is system error. Some practitioners make terrible, even stupid mistakes. These practitioners not only kill their patients, they often do it over and over again. This small minority of doctors is incompetent, and they make the rest of the profession look bad. Rarely does anyone blow the whistle on them. Whistleblowers, or even expert witnesses, are often subjected to retaliation from their colleagues. As a result, the prevailing mantra is to kill the messenger by endorsing laws that make pursuit of real malpractice more difficult or impossible.

We are living in the age of self- and colleague-preservation by medical professionals who are more businessmen than doctors. The medical profession isn’t interested in true tort reform. What doctors really want is immunity and a no-fault system of voluntary reporting, where no information is provided to the public. All matters of clinical practice would be handled within the profession. To them, tort reform means denying injured patients access to the American judicial system as we know it. No lawsuits. The medical profession will take care of its own.

Just like it took care of Michael Skolnik’s doctor.


CHAPTER 2

Records Patients Aren’t Allowed to See

In 1986, Congress passed a law establishing the National Practitioner Data Bank (NPDB). According to the fact sheet published by the Health Resources and Services Administration (HRSA), the purpose of this data bank “is to improve the quality of health care by encouraging State licensing boards, professional societies, hospitals, and other health-care entities to restrict the ability of incompetent physicians, dentists, and other health-care practitioners to move from State to State without disclosure or discovery of previous medical malpractice payment and adverse action history.”1

In layman’s terms, this means Congress wanted the industry, with an assist from state licensing boards, to police itself. The NPDB was supposed to be a tool for identifying dangerous doctors and preventing them from harming more patients. In reality, it’s been little more than a penlight shining into the deep abyss of medical errors.

Though the NPDB is virtually useless in holding dangerous doctors accountable—for reasons we’ll get to momentarily—it has been useful in giving us an idea of just how many doctors are dangerous, and how many are unnecessarily afraid of malpractice litigation.

Since the NPDB began collecting data in 1990, 82 percent of all doctors have never had a medical malpractice judgment or settlement. Between September 1990 and 2005, just 5.9 percent of doctors were responsible for 57.8 percent of all malpractice payments made during that period of time. Let’s round those numbers off: 6 percent of all doctors are causing 60 percent of all the malpractice payments.2, 3

It gets worse: 1.1 percent of all doctors during that same time period were responsible for 20.2 percent of all malpractice payments, and each of these doctors had four or more judgments or settlements.4

Who are these doctors, and why are the medical societies who are the appointed watchdogs of the profession not doing something about them? An independent analysis of NPDB records by the non-profit consumer rights advocacy group Public Citizen shows that among the group that made four or more malpractice payments, fewer than one out of six of them were disciplined by their boards. There is even a group of doctors who have made ten or more malpractice payments, and of this group, two-thirds were never disciplined by the profession.5

Granted, a settlement by the parties could have been a business decision by an insurer, and the outcome could remain in dispute in some cases. However, when one practitioner has ten or more settlements without discipline from within the profession, it leads an objective observer to think the professional societies are more invested in protecting their professional colleagues from consequences of sloppy and grossly negligent work than in protecting patients. One thing is for sure: the severely injured (or dead) patient is not a priority.

The NPDB includes twenty-one physicians (none are listed by name, but are assigned a random number to protect their identity) who have each paid on average an aggregate of $8 million from multiple malpractice awards, and not one of these doctors has been disciplined by their state medical boards. Here are two cases taken from the NPDB record:

Physician Number 33041 had at least thirty-one malpractice payments between 1993 and 2005, nine for failure to use proper aseptic technique, five for unspecified errors, three for improper management of obstetrics cases, three for improper performance of surgery, three for retained foreign object during surgery, two for delay in treatment of fetal distress, one for failure to treat fetal distress, one for an improperly performed delivery, and one for improper technique. The total damages were $10,150,000.6

A “failure to use proper aseptic technique” means the physician did not take normal and precautionary measures to prevent infection. Proper aseptic techniques include hand hygiene, garbing, movement within range of the patient, staying in the operating room, and proper handling of surgical instruments, such as scalpels, retractors, and needles, which must remain uncontaminated. A gloved hand is only sterile until it touches a nonsterile surface. To put this all into proper perspective, you must understand that aseptic procedures are the kindergarten level of patient safety. This practitioner’s malpractice settlements included failure to meet this most basic requirement on nine different cases.

No disciplinary action was taken by another doctor’s state medical board or any hospital during this twelve-year period:

Physician Number 43923 had at least twenty-one malpractice payments between 1992 and 2003, eight times for improperly performed surgeries, three times for unnecessary surgeries, twice for unspecified equipment errors, twice for surgeries on wrong body parts, a failure to obtain consent before surgery, a failure to obtain consent before blood work, a wrong treatment, an unspecified surgical error, a retained foreign body during surgery, and an improper management of medication. The total damages were $8,722,500.7

A “retained foreign body” means the surgeon left a foreign object inside the patient’s body before stitching the patient back up. This usually means surgical sponges or instruments, including needles, scissors, retractors, and clamps. Preventing this from happening is fairly straightforward: pay attention to what you’re doing, do a sponge count, and look around before you sew the patient up.

The Bulletin of the American College of Surgeons, volume 90, no. 10, in an article titled “The Prevention of Retained Foreign Bodies After Surgery,” said evidence “suggests these events occur because of poor communication between perioperative care personnel.” It continues, “Issues of communication are especially relevant to the problem of retained foreign bodies because misunderstandings and conflict may be the result of many contributing factors—for example, cross-cultural (nurse-surgeon), gender-related (male-female), hierarchical (captain-crew: surgeon OR team).”8

Let’s make sure we have this picture clear in our minds. You are the patient, unconscious under anesthesia, and the surgeon sews you up with a tool or sponge still inside you because the folks around your operating table are experiencing conflict over who’s the boss. It sounds as though the problem begins with the surgeon, who doesn’t want to be told he left something behind, and he certainly doesn’t want to hear this from a nurse or anyone else below his status as Captain.

There are those who would deny that any surgeon would behave in this manner, but here’s how this plays out in actual practice: the surgeon doesn’t want to wait for an instrument count, or he thought the instrument count was wrong and everything is accounted for, saying, “I know I took everything out.” I believe many of these doctors care about their patients, but they trip over their egos. It does not occur to them that they made a mistake. They don’t want anyone implying they did, especially not a subordinate. Accounting for surgical instruments and sponges can be ensured by the simple practice of referring to a surgical checklist before sewing the patient up. Yet many still don’t routinely do it. Some apparently feel the use of a checklist is beneath them.

When a surgeon has a reputation for being a bully or someone who fosters a sense of class consciousness in the operating room, subtly or blatantly emphasizing to those below his rank their inferior status, patient risk increases. Nurses who have done the instrument or sponge counts and discovered a mistake may not bring it to the attention of the surgeon who is sewing the patient up for fear of being reprimanded. The staff workers know that a negative report from a surgeon can derail their career. When things go wrong, we all know who suffers the most—the patient on the operating room table.

In addition to a retained foreign body incident and a host of other mistakes, Physician 43923 twice operated on the wrong body part. This is so egregious that the profession considers it a “never event,” meaning it should never happen. Ever.

This physician had twenty-one malpractice settlements during a thirteen-year period, but never faced disciplinary action by his state medical board.

There were nineteen more of these incompetent doctors listed with a personal total of judicial damages of $8 million or more—without a single disciplinary action against them by the watchdog committees of the medical societies, licensing boards, or the hospitals in which they practiced.

How much of the public’s money could have been saved, and how many lives and tragedies spared, if the boards, professional associations, and hospitals had done their job? This is a form of professional corruption that harms the vast majority of competent, vigilant doctors and the reputation of the profession as a whole.

The medical profession’s response has been to attack the messenger—members of the legal profession who bring these malfeasant doctors to justice because their profession refused to do so.

By law, the public does not have access to NPDB records, so it cannot avoid the doctors who appear on it. Apparently, no one thinks they need to know. Think about vulnerable, sick patients who even now are innocently sitting in the waiting rooms of these doctors, known by some in the profession as Dr. HODADs (Hands of Death and Destruction)9 without a clue about their performance record.

Stories about malpractice rarely see the light of day, unless they involve a high-profile celebrity or a journalist. On March 23, 1995, a front-page article in the Boston Globe ran with the headline “Doctor’s Orders Killed Cancer Patient.” Veteran science reporter Richard A. Knox wrote:

When thirty-nine-year-old Betsy A. Lehman died suddenly last December 3 at Boston’s Dana-Farber Cancer Institute, near the end of a grueling three-month treatment for breast cancer, it seemed a tragic reminder of the risks and limits of high-stakes cancer care [standard medical profession explanation for such events]. In fact, it was something very different. The death of Lehman, a Boston Globe health columnist, was due to a horrendous mistake; a massive overdose of a powerful anti-cancer drug that ravaged her heart, causing it to fail suddenly just as she was preparing to go home to her husband and two young daughters. The error was discovered only last month by Dana-Farber clerks (during a routine review of records), not by clinicians. Dana-Farber officials still have no explanation for how such a thing could have happened, ascribing it merely to ‘human error.’10

Please note that the bracketed comments are my emphasis on the standard response to such events when they cannot be swept under the rug. This tragic event took place at Dana-Farber, one of the most highly regarded cancer institutions in the country. Also note that the victim was a columnist for the Boston Globe, the paper that broke the story on its front page. Postmortem investigation revealed that one drug had been substituted for another, and further investigation revealed that the exact same mistake with the same two drugs had happened to seven other patients. Would the other seven cases ever have seen the light of day if the story hadn’t broken because of a prominent dead journalist?

The mother of the victim, Mildred K. Lehman, wrote in a letter to the Patient Safety Conference in Dallas, Texas, on June 29, 2000, “Still, we are left with a troubling question for both patient and caring professional alike—that is, whether today’s business-like health-care facilities may be turning patients into customers. If so, let us not find ourselves in our concern for safety constrained to a caution ‘let the customers beware.’”11

Ms. Lehman made reference to the Latin phrase caveat emptor, or “Buyer, beware.” This leaves me thinking: would patients be better off if they were treated like customers instead of patients? How can they be treated as customers, when they are limited in whom they can choose as their practitioners, are not able to do price shopping for services, have no meaningful way to check the references and experience ratings of their practitioners and health-care institutions, and have no means to make informed choices?

At about the same time period as Lehman’s death, there were a slew of journalistic exposés of unsafe medical practices and cover-ups. One freelance journalist wrote about the unnecessary death of his pregnant wife and son. “The hospital allegedly knew of previous problems with [the errant] physician, but concealed them.”12

In March 1999, the Boston Globe ran a four-part series on medical errors, and a Philadelphia journalist who accidentally came into possession of three hundred pages of hospital records that would normally be protected from discovery ran a series of articles for the Philadelphia Inquirer that were picked up by twenty other newspapers. Commenting on these articles about the Allegheny Health System, the journalist said they “showed how doctors had numerous incentives to cover up their mistakes and few to report them.” On April 1, 2000, Business and Health, a magazine written for benefits managers, ran the article titled, “Do American Hospitals Get Away With Murder?”13

The medical system did what all institutions do when publicly embarrassed—it formed committees. However, when the media storms subside, the medical profession goes back to business as usual. Circle the wagons, and let’s defend ourselves. Essentially insulated from market forces, the medical profession has been forced to acknowledge the severity of medical error only by public shaming and malpractice litigation. As one medical historian concluded: “From the public’s point of view … halting efforts to guarantee standards among various subsets of physicians themselves proved quickly and utterly ineffectual…. The only alternative for patients was to try to hold individual practitioners, one at a time, to whatever standards they or their lawyers, one at a time, wanted to impose.”14

Before we get too deep into the causes and effects of patient harm or the culture that protects dangerous doctors, we must first understand more about where doctors are coming from and how they practice medicine.


CHAPTER 3

How I Became a Doctor

When I was nine years old, my father keeled over dead of a heart attack in the stands at one of my Little League games. He was forty-one.

My father was an Army lieutenant in World War II. He was a quiet family man, and he spent a lot of time with us boys. He loved building model ships at night on the kitchen table. He was an artist at heart, and his favorite medium was watercolor. He went to Cooper Union College in the East Village in Manhattan, a school known for both its art and engineering and for its policy of free admission to all students from its founding until 2013.

My father wanted to stay in the Army, but my mother talked him out of it, so instead he made a modest living selling plumbing goods. My mother, who was the loving tyrant of the household, admitted years later that it might have been better if my father had become a career Army officer. When he died, he left my mother with $200.

My mother, brother, and I moved back into my grandfather’s house in a part of Brooklyn known as Bensonhurst, where I lived with aunts and uncles until I graduated college at age twenty-one. Anyone familiar with Bensonhurst back then knows it was an Italian enclave, purportedly with lots of mob families living there. There were lots of Jews, too, including our small household. I was in my first year in college before I met my first Protestant.

My father died unexpectedly in 1957, ten years after Jackie Robinson broke the color barrier with the Brooklyn Dodgers. It was during my childhood years that Dad took me to Ebbets Field, where I was able to watch Jackie and the other wonderful Dodger players. My father encouraged my love of baseball. It was one of our favorite shared activities, and it continues to be my way of staying connected to him. I’m sure it has a lot to do with why I played adult baseball for twenty years, even with a neurosurgeon’s crushing schedule. Many of the things I learned in baseball have served me well as a doctor—things like teamwork, situational awareness, physical fitness, competitiveness, love of the strategic aspects of planning, and being prepared.

Lafayette High School, which I attended, was a large, four-story building. There were eighteen hundred in my graduating class. Lafayette’s alumni include Sandy Koufax, Joe Torre, and many other baseball notables. It was a very special place to learn. Long before the phrase Advanced Placement had even been conceived, Lafayette created a block of two hundred students who were going to receive college scholarships based on their grades. We were totally segregated from the rest of the student body; we had our own teachers and curriculum. We were treated like tomorrow’s professionals from the ninth grade on—and this was in a blue-collar school, where less than 10 percent of the student population had even one college-educated parent.

OEBPS/Images/half.jpg
MALPRACTICE





OEBPS/Images/title.jpg
MALPRACTICE

A Neurosurgeon Reveals How
Our Health-Care System Puts
Patients at Risk

LAWRENCE B. ScHLACHTER, DDS, MD, JD
with JonN BECHTEL

Skyhorse Publishing





OEBPS/Images/cover.jpg
MALPRACTICE

DR. LARRY SCHLACHTER





