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Preface



The law of Probate—the law dealing with transmission of property from a decedent to his or her beneficiaries—is centuries old, yet little understood. Every adult citizen should understand the purpose of probate, the people it protects, and the advantages it offers; and with this understanding be motivated to plan his or her estate to achieve probate’s highest purposes, protections, and advantages.


To make known to thoughtful Texans the basic concepts of probate and the considerable benefits of proper planning and use of probate, the Council of the Real Estate, Probate, and Trust Law Section of the State Bar of Texas has undertaken publication of this book. With deep gratitude the Council acknowledges the work of some of the finest attorneys in the state of Texas in the preparation of this seventh edition:
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The Council also wishes to express sincere appreciation for significant contributions to previous editions by:
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W. Fred Cameron


Charles L. Cobb


Lawrence B. Gibbs


Robert Hobbs


Edwin P. Horner


Jack Gray Johnson
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Every effort has been made to interpret in this book, fully and fairly, major facets of probate—to present the subject in a well-balanced and readable form. The authors experienced difficulty in avoiding the use of technical expressions and in selecting terms with which the reader is familiar. This book is not intended to be a do-it-yourself substitute for carefully made estate plans and, on the contrary, is intended to point up the folly of homemade wills and amateur decisions about estate planning and probate. General principles have been stated to provide an overall view of the subject. The reader with expertise will notice that certain exceptions to general rules have been omitted. The authors felt that the reader should have an understanding of general principles unencumbered by exceptions. Thus, the importance of personal consultation with the family lawyer proficient in the fields of estate planning and probate cannot be overemphasized.


To those native-born who have known the blessings of this great state all their lives, and to those who have displayed their good judgment in becoming Texas citizens by adoption, this book is dedicated.


Charles A. Saunders, Editor


Houston, Texas
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What Is Community Property?


The ancient Goths were an aggressive tribe of northern Europe whose dominion had spread to most of western Europe by the sixth century. It is said that the women fought alongside their men and thus became entitled to an equal share of the spoils of war. The laws that encoded this tradition accompanied the Goths as they invaded first France and then Spain. The French version ultimately formed the basis for the property laws of Louisiana, and the Spanish version became engrained in the laws of Mexico and its colonies, including much of the area of the southwestern United States. By the time of the Louisiana Purchase, followed by Texas’s independence from Mexico, equal division of marital property between husband and wife was well established from Louisiana westward. This eventually became the basic property law in eight states, including Texas. Other states where the community property system exists are Idaho, Arizona, California, Louisiana, New Mexico, Nevada, Washington, and, to a limited extent, Oklahoma. There are some variations in the laws of these eight states, and discussion will be confined to the law of Texas.


To determine what community property is, it is first necessary to consider what it is not. Property owned by a husband or wife before marriage is that person’s separate property. Property received after marriage by gift or inheritance is separate property, as is a judgment for pain and suffering following an injury to either spouse. Community property is what is left. That is, community property in Texas is all property acquired by either spouse during marriage that is not separate property.


In case of doubt about the nature of a particular asset, it will be presumed to be community property and will be so judged in the absence of clear and convincing evidence establishing it as separate. A judgment for loss of earnings due to injury (in contrast to a recovery for pain and suffering) is treated as community.


The legal principles are simple enough, but their application can be difficult, partly because the question of what is separate and what is community usually does not arise until the marriage is terminated by death or divorce. In the first case, one of the persons knowing essential facts is dead. In the second, the evidence of how and when certain assets were acquired may be tinged with bitterness and therefore unreliable. This is proved by hundreds of Texas court decisions in which courts have been called upon to determine which marital asset is community and which is separate.



Record Keeping and Tracing



If the husband and wife have the foresight and the financial means to establish and maintain a reliable set of records, carefully segregating separate assets and channeling all cash receipts in the proper manner, there is little difficulty in determining the character of their assets when the marriage is dissolved. On the other hand, if records are poorly kept or if cash revenues have been indiscriminately mingled without regard to their source, the determination can become difficult, even impossible. Courts will make every effort to trace a questionable asset to its source, but if there is no evidence that the asset is the separate property of either spouse, it will be presumed to be community and so treated by the court. Tracing assets has long been a popular activity for accountants, lawyers, and judges confronted with questions of this kind.



Revenues from Separate Property



A large part of the trouble in distinguishing separate property from community property results from the assumption by many couples that revenue from a separate asset is itself separate. Unfortunately, the opposite is true unless a couple has entered into an agreement of the kind described in the following paragraph. Texas courts have long held that income from a separate asset is to be treated as community property. This includes rent from separate real estate; delay rentals from an oil and gas lease covering separately owned real estate; salaries, wages, and other earnings of both husband and wife; interest and cash dividends on separately owned securities; and profits from the sale of separately owned livestock. Without a written agreement, the only kinds of revenues considered to be the separate property of the spouse who owns the asset from which such revenues are derived are those that represent the return of capital, such as oil and gas royalties, a bonus received for making the lease, and stock dividends and splits.


In 1980 an amendment to the Texas constitution was adopted which provides that a couple may agree, either prior to or during marriage, that the income or property arising from the separate property then owned by one of them, or which may thereafter be acquired, shall be the separate property of the owner. Such an agreement must be in writing and signed by both parties. The agreement is void if it is determined that the intent of the document is to defraud preexisting creditors. When the agreement involves real property, it must be acknowledged and recorded in the county in which the real property is located in order to serve as constructive notice to a good-faith purchaser for value or a creditor without actual notice.


That same constitutional amendment also provides that when one spouse makes a gift of property to the other spouse, it is presumed that the gift includes all the income or property which might arise from the gift, so that the spouse receiving the gift will own as his or her separate property not only the property itself but also whatever income is later produced by that property.


A profit from the sale of a separately owned asset is usually treated as the separate property of the spouse concerned. (The extent to which this may be taxed as a capital gain to both husband and wife under U.S. income tax laws is beyond the purpose of this chapter.)



Partitioning the Community



Prior to 1948 it was not legally permissible for husband and wife to convert their community estate to separate property. In that year, however, a constitutional amendment removed the prohibition and enabled the 1949 legislature to prescribe a manner in which a husband and wife could voluntarily partition all or part of their community into separate property. A written instrument, signed by both parties, is all that is required now. Such a partition is not valid as to creditors or good faith purchasers without notice until the instrument is recorded in the county where any real property is situated.


Community property may also be converted to separate property through a gift of such property from one spouse to the other as long as there exists the requisite donative intent and the gift is not made so as to defraud or injure creditors or other third parties.


As discussed later, one’s community property may be disposed of by will, and if there is no will, it is inherited according to state law. A notable exception is found in the statutes permitting married people to enter into contracts with banks or other financial institutions that permit the surviving spouse to become the owner of the fund when the other spouse dies. An even more notable exception became law in November 1987, when the electorate adopted an amendment to the Texas Constitution permitting married persons to “agree in writing that all or part of their community property becomes the property of the surviving spouse on the death of a spouse.” In other words, by contract, married persons are now in a position to convert community assets to something similar to the arrangement known in common-law states as “joint tenancy with the right of survivorship.”


In late August 1989, the Texas legislature gave force to the 1987 constitutional amendment by specifying the manner in which survivorship agreements may be signed, revoked, and proved in court, as well as defining the impact of such an arrangement on creditors and innocent purchasers. Keeping in mind that “joint tenancy with right of survivorship” had been unknown and even illegal in Texas for a century-and-a-half, the whole matter of establishing survivorship rights by contract should be approached with caution by purchasers and lenders as well as by the married persons themselves.


Care should be taken that such a contract is consistent with one’s estate plan, of which a will is an essential part. To use the “agree(ment) in writing” as a substitute for a will may fail to dispose of one’s entire estate, whereupon a relative or even a creditor may require that an administrator be appointed. The administrator must post a bond and seek court approval of all his actions—far more awkward than probating a will which names an independent executor. The impact of estate and inheritance taxes may also produce some rude surprises.


Texas law contains no provision for converting separate property to community property by a deed or other voluntary act of the parties. An attempt to do so would probably result in a tenancy-in-common. However, a “scrambling” of separate and community funds, if carried on long enough, would probably result in an eventual loss of the proof that an asset was originally separate and, as noted, in the absence of such proof, the asset will be presumed to be community.


The community estate of newcomers to Texas begins when their first earnings or other community receipts reach their hands. There is no automatic conversion into community property of assets previously acquired; real estate (land and buildings) in the former state, as well as personal property brought into this state, will remain the separate property of the owners if it was separate when acquired. But such an asset may lose its separate character through changes in form or from mingling community receipts with the separate asset, since the new residents’ personal property is judged by Texas law without regard to the state where they were married or the fact that the asset may have originated in the other state.


Married persons who leave Texas do not thereby convert their community estate to separate property. Texas real estate, if community property at the time of the owners’ removal, will remain so, and the determination whether it is community or separate is a question of Texas law. Even the courts of another state would apply Texas law if the question arose there. Property other than land follows the owner and loses some of its community attributes when the owners move to a non-community property state and become subject to the laws of their new residence. Normally the courts of the new state of residence will hold that property other than land is owned in equal undivided shares by the husband and wife.


Generally speaking, the community is dissolved by the death of one spouse. In the absence of a will, the survivor has the legal right to continue the management of the community, but this right is sharply diminished where the decedent has left a will and an executor has been appointed by the court.


Either spouse can dispose of all his or her property, separate or community, by a valid will. Indeed, a decedent may leave a will which undertakes to dispose of the survivor’s share of the community estate as well as his or her own, perhaps substituting an interest in the decedent’s separate estate for the community interest otherwise bequeathed. But the survivor is not bound to acquiesce in such an arrangement and may elect to take his or her community interest in lieu of taking under the will. Although this is sometimes referred to as “the widow’s election,” it is also available to surviving husbands.


In the absence of a will, the law specifies how all property of a deceased person shall be distributed. This subject is fully covered in subsequent chapters, in which it will be noticed that community property is inherited differently from separate property—another reason why every person who owns property should make a will.



Management of the Community



Thus far we have discussed property rights of husband and wife, as outlined in our state constitution, statutes, and appellate court decisions. The discussion that follows is concerned with management rights as now set forth in the Texas Family Code.


For centuries the husband was the exclusive manager of the community including that portion derived from the wife’s separate estate or from her personal earnings. A law enacted in 1968 virtually eliminated the husband’s exclusive management and placed the wife on an equal footing. The law now says that each spouse shall have sole management and control of his or her personal earnings, the revenues from his or her separate property, the recoveries for personal injuries awarded to him or her, and the increase, mutations, and revenues of all property subject to his or her sole management and control. If community property subject to one spouse’s control becomes mixed or combined with community property subject to the control of the other spouse, then such property is to be jointly managed and controlled by both spouses unless they agree otherwise. All other community property is subject to the joint management of the husband and wife.


Moreover, an asset held in the name of either spouse, or in his or her exclusive possession, is now presumed to be “subject to his or her sole management,” and in the absence of contrary notice or fraud, a third person may safely deal with and receive good title from the spouse who has exclusive possession or in whose name the asset is registered. A new section of the insurance code extends this rule to insurance contracts, giving the spouse in whose name the contract is registered full authority to deal with it without the signature of the other spouse.


In case of a permanent separation of the parties, or if one disappears or is missing in action, or if one spouse abandons the other or becomes unable to manage his or her portion of the community, the other spouse may apply to the district court for permission to become the sole manager of the community. Provision is made for similar court relief where one spouse is frustrated in selling a homestead due to the incompetence, disappearance, abandonment, or separation of the other spouse; without such circumstances, the joinder of husband and wife is still required for the conveyance or encumbrance of the homestead.


The 1968 statutes were designed to place the husband and wife on equal footing in the management and disposition of community assets. The wife has long had the right to manage her separate estate. Now, it is clear, she also has the right to manage and dispose of any community assets registered in her name (e.g., a car, a stock certificate, a bank or savings account) or held in her exclusive possession or control. The husband has a corresponding right. If there is any doubt about the exclusiveness of possession or control by an individual spouse, a purchaser or creditor would be well-advised to obtain the signature of both spouses to the instrument evidencing the transfer or the security document.


Signature by both spouses might also be a convenient way to sidestep the question whether the particular asset is the subject of a survivorship agreement, mentioned earlier. As a cautionary approach, consideration should be given to inclusion of language waiving any right of survivorship as part of the instrument to be signed by both husband and wife.



Summary



The community property system represents an equitable method of permitting the wife as well as the husband to participate in the fruits and profits to be derived from their marriage. All property acquired during marriage is presumed to be community property and will be treated so unless it can be shown to have its source in property owned before marriage or received later by gift or inheritance. Those having separate property and wishing to preserve its identity can do so by the maintenance of orderly records which carefully distinguish between separate principal and community income. Those persons who may wish to convert their community interests to separate estates may do so by signing a partition agreement; however, separate property may not be converted into community by agreement.


Although community and separate property interests are inherited differently where either spouse dies without a will, this effect can be avoided by executing a proper will.
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What Is My Probate Estate?



The Word “Probate”



The word probate originally meant “to test and to prove.” It came to mean the procedure of establishing before a court of proper jurisdiction that an instrument is the last will and testament of a deceased person.


In Texas, probate has come to include not only the determination by the probate court that an instrument is the last will and testament of the decedent, but the doing of all those things which the probate court has jurisdiction to do in settling cases.


Probate proceedings involve determining whether the deceased left a valid will; appointing and qualifying a personal representative for the estate; collecting the assets of the estate; preparing an inventory of the estate; preparing estate, inheritance, and income tax returns; establishing and paying claims and taxes; selling property to pay debts or to effect distribution of the estate; determining those who are entitled to receive the property of the estate and distributing their property to them; settling the accounts of the personal representative; discharging the personal representative and releasing the sureties on his or her bond; and closing the estate.


Under the Texas Constitution, the probate court is the county court established for each county. The legislature has also created for certain counties statutory probate courts or statutory county courts at law with probate jurisdiction.



What Is a “Personal Representative?”



The personal representative of the estate of the deceased is the person authorized by the court to act for the estate. He or she is appointed by the court and qualifies by signing an oath and giving bond, if a bond is required. Banks and corporations with trust powers, as well as individuals, may act in this capacity. The personal representative is known as the executor if he is named in the will of the deceased, as the administrator if he is not named in the will, or as the independent administrator if the court so directs. The term “executrix” or “administratrix” is used if the personal representative is a woman. The court will appoint as executor the person named in the will unless some unusual reason compels a different appointment. The executor or administrator must make bond unless the deceased has directed otherwise in the will or unless the executor is a bank with trust powers. The court may waive bond for an independent administration and in certain other cases.


The clerk of the court issues letters testamentary to an executor and letters of administration to an administrator after the person named has been appointed by the court, has filed the oath of office, and has made the bond required and approved by the court. “Letters testamentary” or “letters of administration” is a printed form certified by the court clerk that the holder is in charge of the estate and entitled to possession of the assets. Letters are evidence of authority to take charge of an estate and to act for it.



What Is the “Estate?”



The estate of a person includes everything the decedent owned. In this sense a person’s estate is the aggregate of his or her assets, riches, and fortune, and includes rights to receive income from property owned by another. One of the common uses of the word is to denote and describe, in a most general manner, the property and assets of a deceased person.


The probate estate of a deceased person is that part of the property and assets which the personal representative of the estate administers and which is subject to the applicable laws and terms of the will and control of the court. It does not include any property or assets of the deceased which do not pass into the hands of the personal representative. The probate estate of a deceased person exists from the date of death until all debts have been paid, the property has been distributed, and the personal representative has been discharged.


The probate estate is not to be confused with the gross estate, as gross estate is defined for purposes of assessing the federal unified transfer tax. A deceased person may have owned or controlled property or enjoyed income from property during lifetime that is a part of his or her gross estate for tax purposes but is not a part of the probate estate. For example, the deceased during lifetime may have disposed of certain assets which remain a part of the gross estate for tax purposes but not part of the probate estate. Common examples are:


1. Gifts made before the death of the donor. (Most gifts to any one person in any one year of a total value of $10,000 or less will not be a part of the taxable estate.)


2. Conveyances of property in which the grantor reserved income or control.


3. Trusts created by a person who reserved the right to revoke, alter, or amend the trust or to control the beneficial enjoyment of the property or to receive income during his or her lifetime.


Life insurance, payments under annuities and pension and retirement plans, bonds and other property in joint tenancy, exempt property, and property in trust may be included in the taxable estate, although it is not a part of the probate estate.



What Is Not Included in the Probate Estate?



The probate estate does not include all of the property and assets owned by a deceased person during lifetime. Even a person of modest means usually owns property said to be a part of his or her estate but which does not pass under the will and never becomes a part of the probate estate. Such property may include insurance, employee benefits, social security, bonds, property in joint tenancy with right of survivorship, exempt property, and trust property.



Insurance



Life insurance is payable on a person’s death in the manner provided by the policy. It is usually made payable to a named beneficiary, and in the case of the prior or simultaneous death of the beneficiary, it is made payable to a contingent beneficiary. The insured is usually the owner of the policy, or the policy is part of the community estate of the injured and his spouse. The proceeds of such a policy are not payable to the personal representative of the estate of the insured and do not become a part of the probate estate. However, the proceeds will be a part of the probate estate of the insured if they are made payable to the estate by the terms of the policy or if all named beneficiaries die before the proceeds become payable. Moreover, if there are no named and qualified primary or contingent beneficiaries, and if the insured owns the policy, the proceeds are payable to the personal representative of the estate. The proceeds are taxable if the decedent has an “incident of ownership” in the policy or if they are payable to the personal representative.
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