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“In Employment Law (in Plain English) Leonard and his coauthors apply their decades of experience practicing law along with Leonard’s background in teaching to help the reader grasp often difficult, yet important, concepts in law. After reading this book, you will walk away with a clearer understanding of the laws in which we operate and live with every day.”
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Introduction

Throughout my professional career as a law professor, and now as a practicing attorney, I have realized the importance of pre-problem counseling. This is especially true in the field of employment law, where many of the issues are complex and not usually understood by the individuals involved.

Employers and employees are often depicted as opposing teams in a tug-of-war. Nothing could be further from the truth. The individuals who are employed and those who employ them are allies, engaged in a mutually beneficial relationship. While there is a common interest shared by employers and employees, the legal issues encountered by each group are unique.

Our goal is to sensitize employers and employees to the law so that risky courses of conduct can be avoided and problems can be spotted at an early enough stage so as to minimize their ultimate impact on the success of the employment relationship.

Although there are a number of books available for employers and employees, there have been, until now, none in plain English. This book is intended to fill that void and provide a readable source of information.

My coauthor Kenneth A. Perea has been an employment arbitrator for more than thirty-one years, and before that he was an employment attorney. His extensive knowledge, experience, and skill in this field are unsurpassed. He has provided much of the information contained in this book, based on the thousands of cases he has handled in this field.

Christopher E. Perea has coauthored another book in this series and he too is a practicing attorney working on cases in this field. Christopher’s skill and experience have contributed greatly to the quality of the material in this book.

This book begins by providing you with an analysis of the advertising process. It discusses what you should look for if you are searching for a job and what you should consider if you are advertising for employees. The book is intended to cover both employers’ and employees’ issues so that you will be able to understand both sides of every item discussed.


The book then follows the employment process from initial interview through hiring, including the numerous issues that may occur in the workplace. It discusses the many laws and cases that have defined the rights and obligations of both employers and employees.

It is intended to provide with you as much information as possible on all of the issues discussed, and it ends by considering unions and collective bargaining. This book also addresses the COVID-19 problem and some of the issues that employers must consider before reopening during the pandemic.

My coauthors and I have tried to present the most up-to-date analysis of the myriad of legal issues that employers and employees encounter in their day-to-day activities. This book is not intended to serve as a substitute for hiring an attorney; rather, it is designed to make you aware of the issues and options available in a host of common employment situations and to provide you with sufficient knowledge to enable you to communicate effectively with your attorney.

We sincerely hope that Employment Law (in Plain English)® continues the tradition established by the other books in this series of providing an accurate, up-to-date, and readable text for an important segment of the business community.

—Leonard D. DuBoff 
Portland, Oregon, May 2020







CHAPTER 1

Advertising

A host of different issues arise in the context of advertising. When preparing an advertising program, it is essential for you to take care not to violate the rights of other businesses or individuals. Care should be taken to work with an attorney skilled in employment law in order to be assured of having an effective program that will enable you to advertise employment opportunities without exposing your business to potential liability. A poorly drafted employment advertisement is likely to result in problems for the advertiser. This chapter covers several important legal considerations that may arise when advertising for employment opportunities, whether the ad is for an individual to replace an employee or for a newly created position. We will provide information for both employers who prepare the ads and for individuals whom the ads are attempting to attract.

GOVERNMENT REGULATIONS

To begin with, a business may always tout the qualities of its products or services, but those representations must be true. If there are any misrepresentations contained in ads or promotions, the state or federal government may file a lawsuit to redress this wrong.

Most states have consumer protection laws that, among other things, impose fines and other legal sanctions on businesses that engage in misleading advertising. The state attorney general can cause an offending advertisement to be withdrawn and may even require corrective advertising. Similarly, the Federal Trade Commission (FTC) is involved in policing businesses that are engaged in interstate commerce. If your business activity extends beyond your state boundaries and either touches or affects another state, then the Federal Trade Commission has jurisdiction over your company. This is also true if you advertise over the web. Indeed, advertising online may subject your advertising to regulation throughout the world, and the laws of other countries may be quite different than those in the United States.

PUBLICITY AND PRIVACY

A company may use a celebrity to endorse its product, provided the celebrity consents to the endorsement. If not, the company may be liable to the celebrity for violating their right of publicity. This right is granted by the majority of states in the United States to those who commercially exploit their names, voices, or images, such as actors or singers. The use of a look-alike for commercial purposes may also be actionable. Thus, when manufacturers used look-alikes for Jackie Onassis, Woody Allen, and the rap group the Fat Boys, liability was imposed.

People who have not achieved notoriety because of their commercial activities may have a right of privacy and, thus, may have a claim if their names or likenesses are used in an advertisement without their permission. This applies even to employees. They must grant permission for their names, voices, or likenesses to be used for advertising purposes.

If an individual’s photograph is not the focal point of the ad, but rather is merely an incidental part, such as a head in a crowd or a member of an audience, then an individual’s permission may not be essential for the photograph to be used commercially.

Even though you may not be required to have permission from an individual before using their photograph, it is a good idea to get a signed photo release whenever possible. The release should be worded in such a way as to give your business permission to use the name and likeness or, where relevant, the person’s voice, for any and all purposes, including advertising your business. This will protect you if, for example, the individual ultimately becomes popular and you wish to use the photos you obtained at an earlier date before the individual became a celebrity.


UNAUTHORIZED USE OF TRADEMARK

An advertiser may be permitted to use the name or logo of another business in its ad as long as there is no likelihood that the average viewer would believe that the ad was sponsored by the company whose name or logo you are using. For example, it would be permissible for you to have an ad for a baseball team contain a photo of individuals incidentally holding a distinctively shaped Coca-Cola bottle, as long as it is clear from the advertisement that the soft drink manufacturer is not sponsoring the ad. Similarly, an individual in your ad may be shown wearing Nike running shoes so long as it is clear that Nike is not involved in the ad.

UNAUTHORIZED USE OF COPYRIGHTED MATERIAL

An advertiser may not use copyrighted work of another without obtaining permission from the owner for that use, unless the use is a “fair use” under the copyright law. To begin with you should determine whether the item you wish to use in the ad is protected by copyright. Copyrighted material includes photos, pictures of all kinds, literature, music, phrases, animation, and every form of pictorial, graphic, and sculptural works.


IN PLAIN ENGLISH

The copyright law states that in order to determine whether a use would be considered a “fair use” it is necessary to consider at least the following four factors:


1. The nature of the use, that is whether the use is going to create something new.

2. The nature of the work, that is whether the work was intended to be copied. For example, quotes from a book of quotable quotes.

3. The extent of copying, that is whether all of the work is copied or only a small portion is used.

4. The effect the copying will have on a copyright owner’s market—that is, will your use of the copy deprive the copyright owner of a sale?






In order to be protected by copyright, the item must also be original, creative, and not merely functional. Generally, material that is protected by copyright is identified by the word copyright, its abbreviation, or the symbol ©. Unfortunately, this is no longer a requirement under US law and it is not required by the laws of many other countries throughout the world. For this reason, it is not always clear whether the work is protected by copyright and, under the American copyright statute. If an individual relies on good faith on the fact that no copyright notice appears on a work, then that individual’s use of that work without obtaining appropriate permission is defined as an innocent infringement. Innocent infringers may be permitted to continue using the work without permission and if liable for damages would be required to pay no more than $200. It is very likely that an innocent infringer would not wind up in litigation because the cost of a copyright lawsuit would likely exceed the amount the copyright owner could recover.


IN PLAIN ENGLISH

The term “liable for damages” means that if a lawsuit is filed, and it is ultimately completed by a trial, that a party to that lawsuit may be awarded some money, referred to as damages. In addition, if permitted by law, or contract, then the winner of the lawsuit may also be awarded reimbursement of the amount spent on attorney’s fees. In the United States, the winner of a lawsuit is only permitted to recover the attorneys’ fees incurred if the law involved in the lawsuit states that attorneys’ fees are available or if the contract in dispute states that attorneys’ fees are available.



If you desire to use material that might be protected by copyright, you should either obtain written permission to use that item from the copyright owner or the owner’s representative. If you are not able to obtain permission, then you should consult an attorney in order to determine whether there is a possibility that your use would be considered “fair use.”

One of the most complex areas of copyright law involves music. If you intend to use music in your ad then you should definitely consult your attorney before using music or lyrics from a song.


USE OF THE NAMES OR IMAGES OF PEOPLE IN ADVERTISEMENTS

If you desire to use the name or image of an individual in your ad, then you should obtain written permission from the individual for such use. Every individual has the right to protect the individual’s name and likeness for the individual’s entire life. Of course, if the individual’s name is a common name such as Jones or Smith, then the individual would not be entitled to prevent the use of that name unless the individual can prove that the name used actually identifies that person.

If the individual is famous, such as an actor, sports figure, or politician, then the individual’s name and likeness are protected for the individual’s life and, in most states, for a significant period after the individual dies. Because the use of names and likenesses in advertisements can be complex, and because the rules in the United States differ from the rules in other countries, if your advertisement is online you should definitely consult with an experienced attorney before using any names or likenesses in your advertisements.

GEOGRAPHIC LOCATIONS

Geographic locations may also be used in advertisements without obtaining the owner’s consent. It would be permissible for a company to advertise its product by having someone stand in front of a famous building, such as the Empire State Building or the Sears Tower, now known as the Willis Tower. Similarly, an automobile advertisement may show its vehicle streaking through a metropolitan area and passing several famous businesses.

This is so because items of utility are not copyrightable. Buildings, parks, and other landmarks may incidentally be used in advertising programs without the owner’s permission. (However, it was held that a building that was architecturally unique, identifiable, and famous could enjoy the protection of the trade dress laws when it was prominently featured on a poster.)

ADVERTISING FOR NEWLY CREATED POSITIONS

If the position you are advertising to fill is newly created, then you should define the job to be performed to the best of your abilities and the requirements you believe are important for an individual to have in order to perform that job.


The ad should be as clear and unambiguous as possible. If special licensing requirements are necessary—for example if you are advertising for a medical doctor, accountant, lawyer, or professional engineer—then you should state that requirement in the ad, because you would not want to waste your time and that of applicants in reviewing applications from unqualified individuals.

Rarely, if ever, should an ad contain the salary being offered, because that is something that should be discussed at the initial interview. You should also specify whether the position in full-time or part-time.

If there are any other special requirements that you believe are necessary for the newly created position, then those requirements should be spelled out in the ad as well. If you do not feel comfortable preparing an ad, then there are companies that specialize in creating advertisements, though they generally charge a significant fee for their services. You can find such companies with a Google search.

ADVERTISING FOR REPLACEMENT OF EXISTING EMPLOYEES

An ad for replacement of an existing employee is very similar to an ad for a newly created position. Though in this situation you should have a better understanding of the work to be performed and the qualifications necessary to do that job. It should therefore be easier to prepare this ad, because you will likely know the type of person who can do the job and you should be able to prepare this ad a lot faster. You may also have a copy of the ad you or your business used when advertising for the person you are trying to replace. If so, you can merely update that advertisement.

WHERE TO ADVERTISE

Historically, businesses advertised for positions in newspapers and magazines. The newspaper ads were customarily in local newspapers so that individuals residing near the business would be attracted by those ads. In addition, advertising in professional publications would also attract applications from individuals in the desired profession.

Word of mouth in a particular location or profession has always been a method by which individuals could learn about an available position. This form of advertising will always be available, because individuals will always spread the word that a job in a particular field or with a particular business is available.

Today, virtually everything occurs online, and advertising for a job opening is no exception. The fact that advertising online is inexpensive, easy to accomplish, and available worldwide makes it the ideal way to advertise.

Virtually every business has its own website, and placing an ad on that website is an excellent starting point for finding an employee. Your business’s website should have a section devoted to job availability so that individuals who are interested in working for your business will be able to periodically check that section in order to determine when a position is available.

In addition to having the advertisement on your businesses website, you may also wish to have it appear on other sites so that the ad reaches a greater number of possible applicants. Most local newspapers and professional journals have an online presence. Of course, there will likely be a charge for using those sites, so you should determine which of them will best serve your business’s needs in order to obtain the maximum exposure for your ad while keeping costs down. Because there are a huge number of possible sites for your ad, you should determine which ones will provide you with the best opportunity to obtain the applicants you are interested in interviewing, while spending the least amount of money on the advertisements.

WORKING WITH EMPLOYMENT AGENCIES AND HEADHUNTERS

If your business is not equipped to advertise for new employees on its own, or if it urgently needs those employees, then it can work with an employment agency. In addition, employment agencies generally screen potential employees so that your business will not have to spend the time and devote resources to that portion of the interview process.

There is a cost involved in working with employment agencies. If, however, the agency advertises for the position, screens prospective applicants, and merely provides your business with a group of qualified applicants, the cost may be lower than what your business would spend conducting the same procedure.

Agencies frequently guarantee that if the applicant they provide is hired and within a prescribed period of time that individual is not working out, then the agency will provide a replacement free of charge or for a reduced rate. If you plan to work with an employment agency, you should negotiate the terms of the arrangement first. In this way you will know the cost, the probationary period, and whether the agency will replace the employee without charge or for a reduced charge.

If you have an ongoing relationship with an employment agency, then it is likely to be able to respond to your company’s requests more rapidly than if you merely contact an agency for the first time. Frequently employment agencies make cold calls on companies in order to determine whether the business is looking for new employees. It is a good idea to establish a relationship with an employment agency even before your company actually needs to work with it. In this way, your company can negotiate an acceptable arrangement while it is not under time pressure.

In addition to employment agencies, there are “headhunters.” These individuals are usually employed for the purpose of finding professionals such as doctors, lawyers, engineers, technicians, accountants, and the like. The headhunter will generally contact the desired professional and determine whether that professional would be interested in finding a new position. If the professional is willing to consider a new opportunity, then the headhunter will interview the professional to find out what is desired regarding salary, title, location, benefits, and any special needs that professional may have. The headhunter will then search for a position that comes closest to meeting those requirements. The headhunter may be paid by the professional or the business that hires that professional.

If you are approached by a headhunter, then you should determine who will be paying for the headhunter’s service. If you are the professional who is approached by the headhunter, then you would certainly want to have your new employer pay the headhunter’s fees. If, on the other hand, you are the prospective employer, then you should decide whether paying the headhunter’s fee is acceptable or whether you would prefer to have those fees paid by the prospective employee or divided between the employer and employee. No matter which arrangement you prefer, you should determine it before making any commitment and you should have the arrangement confirmed in writing. The writing should also contain other terms such as whether the headhunter will be required to find a new position for the professional if the one selected does not work out. If this is agreed to, then the period within which the replacement position will be provided should be specified.


Employers who work with headhunters should also consider requiring the headhunter to guarantee that if the professional does not work out within a prescribed period of time, then the headhunter will either provide a replacement professional or refund all or a significant part of the fee paid.

By doing an online search for employment agencies, you will be able to find the best employment agencies in your location. If you are interested in finding headhunters, a Google search can provide you with a number of them and additional information about the process of working with them as well.

POTENTIAL EMPLOYEE CONSIDERATIONS

Individuals who are interested in working for a company may research the company online before the interview in order to determine the company’s reputation, mission statement, overall atmosphere, number of other employees, and whether the company has experienced any positive or negative situations. It is a good idea to research a business before applying for a position and before an interview. In this way, you will be able to determine whether that business is one that you would be comfortable working for. By checking out the business before an interview, you will be able to know a great deal about the business, and you will be prepared to ask the interviewer appropriate questions so that you can find out whether the position is likely to work for you.

Because prospective employees may very well check online, it is important for companies to have websites that showcase the business as effectively as possible.

CONCLUSION

The benefits of advertising are clear; yet, if not done properly, the detriments can be significant. This is particularly true today with the advent of inexpensive online advertising. Care must be taken to comply with the laws of every jurisdiction into which an advertisement may be launched. By working with an experienced business lawyer, you will reduce your business’s potential exposure.






CHAPTER 2

Interviewing, Hiring, and Other Preemployment Considerations

In this chapter we consider several items that employers should keep in mind when interviewing and hiring new employees. Additionally, we will discuss several matters that applicants for employment should be aware of to ensure their legal rights are not being violated. It should be noted that when discussing requirements employers must comply with under federal law during the hiring process, employees should be similarly informed of these requirements. This is because an employer’s failure to comply with federal laws regulating the hiring process gives rise to an applicant’s right to enforce those laws through appropriate administrative or other means.

EMPLOYMENT APPLICATIONS, INTERVIEWS, AND DRUG TESTING—QUESTIONS EMPLOYERS CAN AND CANNOT ASK

Job applications and applicant interviews are foundational to formation of successful, long-term employer-employee relationships from the mutual perspectives of both employers and employees alike. Care, however, must be exercised by employers in both the design and use of legally compliant employment application forms as well as the conduct of interviews of candidates. Failure to carefully craft the employment application and interview questions ensures entanglement in a web of laws and regulations at the federal, state, and local levels of government designed to protect the rights of persons seeking employment. Whenever engaging in the hiring of employees, employers would be well advised to err on the side of caution and seek advice from qualified professionals including legal counsel, always being mindful of the inherent imbalance of power between employers and employee applicants.

While by no means exhaustive, the following guidelines, drawn from federal laws prohibiting discrimination in employment, may hopefully assist employers to avoid the potentially costly consequences of asking prohibited questions on employment applications or during job interviews. These types of questions have been found directly or indirectly to violate federal laws and regulations by revealing an applicant’s membership in a protected class of individuals (described later in this chapter).

As will become apparent from careful reading of the following examples, whether a question posed to a candidate during the interview process is lawful or unlawful depends largely on the way the question is asked by the employer. A knowledgeable employer may thus legally craft questions in both application forms and during interviews that produce relevant information necessary to the evaluation of candidates’ qualifications for employment. If, however, unartfully asked, the question posed to applicants may be found to be unlawful. Such mistakes can result in financially harmful consequences to the employer.

It must also be noted that when seeking to hire an employee, uniform employment applications should be utilized. Likewise, when interviewing candidates, a uniform set of interview questions should be prepared in writing and in advance of the interview. Because both application forms and interview questions should be prepared in advance of all interviews, it would be wise for employers to consult legal counsel to review their content in advance of their use to ensure they are compliant with all laws at the federal, state, and local level.

Also, when conducting in-person, telephonic, or video interviews of applicants, the best practice is to have a panel of three or more qualified individuals, diverse in both fields of expertise and demographics, conduct the interviews. The individual members of the panel should then independently score/evaluate all candidates on a uniform form containing the various qualifications for the position to be filled. A qualified interview panel ensures there are several witnesses present throughout the interview process, avoiding a “he said, she said” issue should a candidate challenge his unsuccessful candidacy for employment. Additionally, the use of a panel results in a more objective assessment by means of the panel’s consolidated scoring of each candidate’s qualifications.

Like all other aspects of the employment relationship, an employer’s hiring process must be free from discrimination under all applicable federal, state, and local employment laws. In order to be nondiscriminatory, employers may not ask applicants questions that would reveal characteristics protected under various federal laws, such as race, color, age, national origin, religion, sex, veteran status/military status, disability or genetic information. Furthermore, many states and local jurisdictions protect both employment applicants as well as current employees based on these characteristics. Employers are well advised to check state and local laws in their jurisdiction to ensure they are compliant with those requirements as well.

FEDERAL LAWS PROHIBITING JOB DISCRIMINATION

As mentioned above, there are numerous federal laws that prohibit discrimination in employment, discussed more fully in Chapter 9. These laws are foundational to the development of lawful employment applications and interviews of candidates. The federal laws applicable to the hiring process are as follows:


• Title VII of the Civil Rights Act of 1964 (Title VII), which prohibits employment discrimination based on race, color, religion, sex, or national origin;

• The Equal Pay Act of 1963 (EPA), which protects men and women who perform substantially equal work in the same establishment from sex-based wage discrimination;

• The Age Discrimination in Employment Act of 1967 (ADEA), which protects individuals who are forty years of age or older;

• Titles I and V of the Americans with Disabilities Act of 1990, as amended (ADA), which prohibit employment discrimination against qualified individuals with disabilities in the private sector, and in state and local governments as well;


• Sections 501 and 505 of the Rehabilitation Act of 1973, which prohibit discrimination against qualified individuals with disabilities who work in the federal government;

• Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA), which prohibits employment discrimination based on genetic information about an applicant, employee, or former employee; and

• The Civil Rights Act of 1991, which, among other things, provides monetary damages in cases of intentional employment discrimination.



The US Equal Employment Opportunity Commission (EEOC) enforces the foregoing federal laws. EEOC also provides oversight and coordination of all federal equal employment opportunity regulations, practices, and policies. Following the COVID-19 crisis in early 2020, EEOC has provided significant guidance on its impact upon both the ADA, the Rehabilitation Act and other EEO laws as employees return to work. EEOC’s guidance in these emerging areas of the law will be discussed in Chapter 9 of this book.

We will now discuss how these federal laws and regulations impact applications and interviews for employment.

EMPLOYMENT APPLICATIONS AND INTERVIEWS

Employment applications and interviews, when properly designed and administered, should provide the employer an opportunity to make specific inquiries into an applicant’s work and educational history in a standardized, nondiscriminatory format. An objective and uniform collection of employment data from applicants is beneficial to an employer. With the data collected it should become relatively easier to identify those candidates who meet the minimum qualifications for the position, and which candidate, in particular, is the strongest in those areas most desirable to the employer.

Note that even if a candidate has provided a potential employer with a résumé, the candidate should still be required to submit a completed employment application form. This is because the latter, if properly designed by the employer, will draw out additional and relevant information an applicant may not have included on their résumé. Employment applications must, however, be carefully worded to comply with the before-mentioned federal, state, and local laws.


Examples of What to Exclude from Employment Application Forms—Pursuant to Federal Law

Employers must avoid certain questions on application forms, particularly those that may even unintentionally reveal whether the applicant is a member of a protected class of persons under federal laws. It is also important to avoid any questions on employment applications that may either directly or indirectly reveal, or could even be perceived as a dislike for, a protected characteristic. The following five areas—Citizenship, Gender, Age, Salary History and Disability—are examples of areas to avoid:

Citizenship. Because discrimination based on national origin is illegal, questions about a person’s citizenship may reflect perceived discrimination based on national origin. Furthermore, because citizens of other countries are legally able to work in the United States after meeting certain immigration requirements, employers should not ask whether an applicant is a US citizen. To avoid potential problems in this area, an employer may simply ask whether an applicant is legally authorized to work in the United States (this is discussed more fully in Chapter 8).

Gender. Because gender discrimination is illegal, it is also unlawful to use a different standard when evaluating a female applicant versus a male applicant. Questions that reveal the applicant’s sex, marital status, number or ages of children or dependents, or provisions for childcare, as well as questions concerning pregnancy, childbearing, or birth control are legally prohibited.

Age. Because discrimination against persons who are forty years of age or older is unlawful, employment application questions that request a person’s age, date of birth, or date of high school graduation should be avoided. Alternatively, an employer may simply ask whether an applicant is at least eighteen years of age or possesses the necessary work permits to work for the employer. Many states also prohibit discrimination on the basis of age with some even providing similar protections to workers younger than forty. If, however, there are minimum age requirement for a job in order to comply with a law or for insurance purposes, an employer is permitted to ask whether an applicant meets those age requirements.

Salary History. Because salary history may reflect past discriminatory practices of an applicant’s prior employers, questions concerning an applicant’s salary history may perpetuate those discriminatory offenses. Employers subject to laws prohibiting discriminatory practices at either the federal or state levels should therefore remove salary history questions from their employment application forms and train managers responsible for conducting applicant interviews to similarly avoid these types of questions during the interview. Employers are, however, legally permitted to provide a candidate with the starting salary or salary range for the position being interviewed for and inquire whether it would be acceptable to a candidate if offered the position. Before advising a candidate of the starting salary for the position being interviewed for and inquiring whether it would be acceptable, it would be wise to first admonish the applicant not to reveal their salary history when answering the question.

Disability. Discrimination based upon disability or even perceived disability is prohibited by law. Therefore, employment application questions about disabilities, medical treatment, medications taken, addictions, or the amount of sick leave taken in his last position are generally not permitted.

Finally, in rare circumstances, such as when an employer is a federal contractor and may thus be subject to certain federal regulations, such employers may be required to inquire concerning an applicant’s race, ethnicity, gender, veteran status, disability, or other protected characteristic in order to promote and monitor equal employment opportunities. A pre-offer invitation to self-identify the foregoing characteristics may therefore be included in the federal contractor’s application materials for a position, but must be thereafter maintained separately from the all other application materials.

Additional Information to Exclude from Application Forms and Interviews

Criminal Conviction Inquiries. Several states and local jurisdictions expressly prohibit employers from asking about criminal convictions on employment applications, and may also require employers to wait until after a conditional offer of employment has been made before making such inquiries. Additionally, EEOC has at least taken the position that employers should avoid asking about criminal histories on employment applications. EEOC’s rationale for this prohibition is that an employer is more likely to objectively assess the relevance of an applicant’s conviction if it becomes known only after the employer has already vetted the applicant’s qualifications and experience. Following disclosure of any criminal convictions after a conditional offer of employment has been made, however, an employer may decline to hire the convicted applicant.

Social Security Number. While federal law does not prohibit employers from asking for a Social Security number on employment applications, it is not considered a best practice because of the threat of identity theft and other privacy concerns. Note that some states have enacted laws with specific requirements for protecting individuals’ Social Security numbers. Ensure your business practices are in compliance with such state laws whenever applicable.

Information to Be Included on Employment Applications

Employment applications should include the following job-related components:

Availability. In this section, applicants should be asked to list their availability, such as full-time, part-time, and coverage for certain shifts if necessary, to make sure the applicant’s availability is in line with its staffing needs.

Job History. In this section, applicants should be asked to provide current and previous positions held, length of employment at each job, and the reasons for leaving each previous job.

Education and Professional Designations. In this section, applicants should be asked to provide any degrees earned, the names of the institutions attended, and whenever applicable, any professional licenses and certifications currently held.

References. This section of the employment application requests applicants to provide a list of references.

Attestation. This is a statement the applicant signs attesting to the truthfulness and completeness of the information provided on his employment application. Employers should consider including language that it may take disciplinary action, up to and including termination of employment, at any time, should any of the information provided prove to be false or misleading.


IN PLAIN ENGLISH

Attestation is a legal acknowledgment of the truth and accuracy of a document as well as to any answers to questions contained in that document. It also confirms that a proper process was followed with respect to the document.




“At-Will” Statement. It is a best practice to include an “at-will” statement above the signature line to provide the applicant with notice that either the employer or the employee can terminate the employment relationship at any time, with or without notice, and for any lawful or no reason at all. While most states recognize employment is at will, many states also recognize exceptions to that general rule based upon various public policy exceptions. Because this area of law is evolving, both employers and employees alike are well advised to seek legal counsel in their state jurisdictions before acting.

EEO Statement. It is advisable that every application for employment include a statement that the company is an equal opportunity employer (“EEO statement”). This statement advises applicants that the employer’s recruiting and hiring practices are based solely on job-related criteria and that it does not discriminate on the basis of an applicant’s membership in any federal, state, or locally protected class of protected individuals.

Conclusions on Applications and Interviews for Employment

Employment applications and interviews are essential components of the hiring process. But it is also important that the application for employment and questions asked during interviews are carefully drafted and comply with all relevant federal, state, and local requirements.

An employer would be well advised to first prepare drafts of both an application form and a uniform set of questions to be asked of each job applicant when interviewed. The drafts should then be reviewed by an employment attorney to determine whether they are designed to reveal only lawful, job-related information and that no questions are unlawful or improper. Should errors be found in the drafts reviewed, legal counsel should be asked to revise wherever necessary in order to be legally compliant. Then, during the hiring process, the employer should adhere to the legally approved application form and written list of prepared questions uniformly with each candidate considered for hire.

Should, however, a candidate unexpectedly volunteer information concerning protected status, the employer should immediately redirect the interview to elicit only job-related information that will be helpful in assessing whether the candidate is qualified for the position. It is important to not use the volunteered information concerning protected status when making employment decisions.


DRUG SCREENING TESTS

By now everyone recognizes that many employers, usually during the final stages of the hiring process, require applicants to submit to drug screen testing, administered by independent and certified drug test laboratories that the employer pays for. Many job applicants, however, may feel uncomfortable submitting their bodily fluids to such testing and feel the drug screen tests themselves are unduly intrusive into areas of personal privacy concerning their activities during off-duty hours. Applicants may also object to the methodologies used in administering such tests including requiring them to provide, under supervision, a urine sample. While such testing was frequently challenged in both courts and before arbitrators in the 1980s as employers began with greater frequency to administer drug screen tests to both applicants for employment as well as members of their workforce, at this late stage it has become clear employers have the right, when exercised properly, to do so. The applicant’s options are thus limited to the following: (1) the applicant can either comply with the employer’s legitimate requirement and undergo a drug screen test; or (2) withdraw his application for employment from further consideration by the employer. Existing employees likewise face a Hobson’s choice in this regard: (1) submit to drug screen testing that may be periodic, random or for cause following certain events in the workplace such as an industrial accident; or (2) be terminated from their employment due to insubordination in refusing to do so. Still, applicants for employment and even existing employees may reasonably question why it is necessary that employers require them to submit to drug screen testing at all.

The answer to this question is twofold. In a few limited industries which are particularly safety sensitive employers are required by laws and regulations to require applicants for certain jobs, such as those requiring a commercial drivers’ license in order to operate heavy vehicles, to undergo drug and alcohol screen testing. Also, other employers regulated by such federal agencies as Federal Highway Administration, Federal Aviation Administration, and the U.S. Coast Guard are required by law to perform such tests. Thus, employers in the trucking, aviation, and mass transit industries, as well as employers who contract to perform services for the Department of Defense and NASA, simply have no choice other than to require drug screen testing of applicants seeking employment with them.

Still other employers who are not required by either law or regulation to require applicants for employment to undergo drug screen testing voluntarily choose to do so. The reasons for their decision in this regard are primarily economic in nature. Employers are required by state laws to carry workers’ compensation insurance thereby providing a forum for relief to those members of their workforce who are unfortunately injured while working on the job. Those insurance carriers who offer to provide workers’ compensation insurance to employers, however, may offer employers substantial discounts in premium paid when the employer voluntarily implements policies to maintain drug-free workplaces, including requirements to drug screen test all applicants for employment. Also, employers will likely want to limit their exposure to liability for personal injury due to workplace accidents both to their workers and members of the public who may be physically harmed by an employee during performance of duties within the scope of their work. If, however, it is found an employee involved in such a work-related accident was under the influence of drugs or alcohol at the time of the injury, the employer’s exposure to liability is increased and may result in substantial judgments against it. Finally, numerous studies have conclusively demonstrated the financial losses to employers resulting from drug and alcohol use by their employees in the forms of (1) lost productivity, (2) increased absenteeism and tardiness, and (3) increased workplace injuries and resulting workers’ compensations claims all result in increased production costs and diminished profitability.

While employers thus have the right to administer drug screen tests to its applicants for employment and existing workforce, as with most situations in the workplace its right to do so is not unlimited. What then are the outer limits of employers’ right to conduct drug screen testing?

Both courts and state legislatures have recognized that drug testing by its very nature does impact the privacy rights of both current employees and applicants for employment. It is recognized that when an employee or applicant submits to drug screen testing, the results may reveal things in addition to whether the person tested is currently under the influence of drugs. This is because the science of drug screen tests reveals the metabolites of certain drugs, which are compounds excreted by the liver due to processing the drugs that have been ingested, are present in the urine of the person being tested. The test results thus reveal whether a person has used the drug tested for at some undetermined time in the past. The test results furthermore determine the quantity of the metabolites which are present in the urine. But that quantity of metabolites found is also unable to determine with any degree of accuracy when the drug was ingested or whether at the time of submitting a urine sample for testing the applicant or current employee was impaired from fully performing the duties of his job. Such drug screen testing may furthermore reveal the use of legal, prescribed medications which in turn may be indicative of various medical conditions that the employee or applicant would rather the employer not know about.

Also, state and federal laws may place some limitations on when, how and under what circumstances drug screen testing may be performed. Because these tests require the collection of bodily fluids, usually urine, and often under controlled and supervised conditions, the manner in which these tests are performed may raise legitimate issues of personal privacy. Because the law recognizes that current employees enjoy greater rights in their continued employment than is recognized by an applicant for employment, the former’s rights are generally greater than the latter’s in this area of the law.

Drug screen testing can give rise to a claim of disability discrimination. As noted above, drug screen testing can reveal the presence of drugs that may be legal and lawfully prescribed as medication for a medical condition. Thus, if an applicant for employment is denied employment due to the presence of a lawfully prescribed medication used in treating a disability, denial of employment on that grounds may be a violation of the ADA and the employer found liable for back pay.

An employer must also be careful in the manner in which it administers drug screen testing. If it is found the employer’s practice is to administer drug screen testing only to certain groups of applicants or employees based on their race or other protected classifications, the employer may well be found to have unlawfully discriminated in the hiring or termination of those persons based on prohibited grounds.

The manner and limitations on drug screen testing have been fertile ground for state legislatures to regulate through statute. Does your state permit drug screen testing of applicants for employment at any time in the hiring process or only once a conditional offer of employment is made? Does your state permit drug screen testing of employee only if management and supervisors also submit to such testing? Does your state require if an employer conducts drug screen testing that it must advise job applicants by written notice or on the written application form of such a requirement to do so? To obtain the answers to these questions and many more applicable to the particular state in which you are located, you would be well advised to consult competent legal counsel.

Rules and attitudes concerning the use of marijuana have evolved considerably over the years. While still illegal under federal law, use of both medical and recreational marijuana has increasingly become lawful under many state laws. While at one time drug screen tests that showed the presence of the metabolite for marijuana in a urine sample above a specified cutoff level was considered legitimate grounds for denying employment or even terminating the employment of a current employee, the legalization at the state level of marijuana has caused many to rethink that result and question whether those standards should be continued.

At least the courts, however, seem to confirm an employer can deny employment to applicants who test positive for use of marijuana due to the presence of its metabolites in urine samples. The California Supreme Court, for example, has ruled that despite a state law allowing medical use of marijuana, that law applies only to bar criminal prosecution and not for purposes of prohibiting employers from denying employment to applicants for employment. Similarly, the Colorado Supreme Court has permitted an employer to terminate the employment of an employee who tested positive for marijuana even though it was ingested for medical reasons during off-duty hours.

At this point only a few states have specifically prohibited an employer from discriminatorily terminating the employment of an employee or denying employment to an applicant for use of medically prescribed marijuana. Because this is a rapidly emerging area of employment law and is specific to each state, those concerned should consult with competent counsel whenever assessing their legal rights and responsibilities.

 During the hiring process, many employers require applicants for employment to take a drug screen test, usually once an applicant reaches the final stages of the process. Applicants may ask why employers require drug screen testing of them in the first place. Applicants may also question whether they must agree to take such tests. Applicants may furthermore ask whether they possess any legal rights in the drug screening process. This section of Chapter 2 will answer the foregoing questions and briefly explain the rules applicable to drug screen testing.


The Legal Limits on Drug Screen Testing

Courts and legislatures, however, are not unmindful of the reality that drug screen testing impinges upon applicants’ rights of privacy. Drug screen tests do not reveal an applicant’s current drug use or level of job impairment at the time administered. Drug tests, typically administered pursuant to a urine samples provided by an applicant, test for the level of certain metabolites, which are intermediate substances produced by human metabolism, found in the sample examined as ingested drugs are metabolized in the liver and then excreted into the applicant’s urine. Drug screen tests therefore are only indicative that certain drugs were used at some unspecified time in the past, and may also include even the ingestion of legally prescribed medications and drug use on the employee’s own time and while away from the employer’s workplace. Adding to their invasiveness, drug screen testing procedures require the applicant or employee to surrender bodily fluids, such as blood or more commonly urine, oftentimes under the close supervision of another person in order to avoid specimen tampering by the applicant or employee taking the drug screen test.

Because drug screen testing is unavoidably invasive to one’s privacy, some state and federal laws have placed restrictions on when, how, and whether it can be done. Generally, current employees have greater legal rights in this gray area of the law than do applicants for employment. This distinction is based on the premise that employees hold greater vested interests in their employment, which could be lost should they test positive for drugs. Job applicants, on the other hand, merely stand to lose a lesser interest in potential employment should they test positive for drugs.

Prospective employers, however, cannot force a job applicant to take a drug test. Prospective employers can, however, require an applicant for employment to take a drug test and pass the test as a precondition of their employment so long as they follow minimal rules when doing so. If a job applicant does not wish to take a drug screen test, however, the applicant is legally permitted to decline from doing so but will thereby remove the applicant from further consideration by an employer.

The following are some of the legal limits that may apply to applicant drug screen testing:

Some prescribed medications turn up during drug screen testing and some drugs that would otherwise be illegal (such as opiates) are legitimately prescribed for certain medical conditions. If an applicant for employment is turned down from employment because of a positive drug screen test due to these drugs, and the applicant’s medication was legally prescribed for a disability, the employer could become financially liable for the consequences. Before administering a drug screen test, employers (or more precisely the testing laboratory they have contracted with to administer testing) should require an applicant to disclose in writing any prescribed medications currently being taken.

If an employer singles out certain groups of applicants, for example, by race or disability for drug testing, it could face discrimination claims under federal law. Where testing is permitted, it may be legally permissible for an employer to single out certain job classifications for testing (such as applicants for safety-sensitive positions). The employer, however, must uniformly test all applicants for those safety-sensitive positions in the same manner.

Violation of state-required procedures. Although virtually all states allow applicant drug screen testing, many impose procedural and other requirements on employers when they do so. For example, some states allow a drug screen test only after the applicant has received a conditional offer of employment pending passage of a drug screen test. A number of states also require employers who administer drug screen tests to provide written notification of such to applicants or indicate on job postings that such testing is required by the employer.

Invasion of privacy. Even when drug testing is otherwise permitted, an applicant’s privacy rights may be still be violated due to the manner in which the test is administered. Requiring an applicant to disrobe while in the presence of someone and providing a urine sample, for example, may be a violation of the applicant’s privacy rights.

Medical and Recreational Marijuana

More than twenty states currently allow residents to use marijuana for medical purposes. Also, eleven states currently allow residents to use marijuana recreationally. “Medical marijuana” or “compassionate use” laws typically require the user to have a written doctor’s authorization to use marijuana, often for particular diseases or disabilities. If a patient meets the criteria, that patient cannot be prosecuted under state law for crimes relating to the use, possession, or cultivation of a specified quantity of marijuana. Federal drug laws, however, still apply.


If an applicant lives in one of these states and has a valid prescription for marijuana used for medical purposes or resides in a state where recreational use has been legalized, the applicant may ask whether an employer can refuse employment based on a positive drug screen test for this legally prescribed drug. So far at least, in most states, the answer appears to be “yes.” The California Supreme Court, for example, has ruled that the state’s medical marijuana law applies only to criminal prosecution and not to any workplace prohibitions. Likewise, the Colorado Supreme Court has also held that an employer may terminate an employee for off-duty use of medical marijuana, even though the use was lawful under Colorado state law.

A handful of states, however, have passed specific laws prohibiting an employer from discriminating against an employee or applicant for their lawful use of medical marijuana or requiring an employer to reasonably accommodate such employees in the workplace. This area of law is relatively new, however, and in all cases dealing with use of marijuana and applications for employment, legal counsel should be consulted to determine the applicable state laws.

GENETIC INFORMATION NONDISCRIMINATION ACT (GINA)

In passing the Genetic Information Nondiscrimination Act (GINA) of 2008, Congress noted the advances in genetics that have opened new opportunities for medical progress. Those advances include the early detection of illnesses, the ability to take steps to reduce the likelihood individuals will contract a particular disorder, and the development of better therapies that are more effective against disease or have fewer side effects than current treatments. Congress observed, however, these advances have also given rise to the potential misuse of genetic information to discriminate in health insurance and employment opportunities. As noted by Congress, the current explosion in the science of genetics, and the history of sterilization laws by the states based on early genetic science, compelled Congressional action in this area.

Furthermore, it was noted that Congress had already been informed of examples of genetic discrimination in the workplace. These include the use of preemployment genetic screening at Lawrence Berkeley Laboratory, which led to a court decision in favor of the employees in Norman-Bloodsaw v. Lawrence Berkeley Laboratory (135 F.3d 1260, 1269 (9th Cir. 1998)). Congress thus concluded it clearly had a compelling public interest in relieving the fear of discrimination and in prohibiting its actual practice in employment and health insurance.

The EEOC enforces GINA’s Title II provisions dealing with genetic discrimination in employment. Title II of GINA prohibits genetic information discrimination in employment.

Pursuant to GINA, employers are prohibited from (1) discriminating based on genetic information in hiring, firing, and other employment actions, and (2) requesting, requiring, or purchasing genetic information with respect to employees or family members of employees.

Limited exceptions to the foregoing prohibitions are provided by GINA for purposes of monitoring compliance with Occupational Safety and Health Act (OSHA), Federal Mine Safety and Health Act, or Family Medical Leave Act (FMLA) requirements.

Under GINA, it is illegal for employers to discriminate against employees or employment applicants because of their genetic information. GINA thus prohibits the use of genetic information in making employment decisions, restricts employers, and other covered entities, including employment agencies, labor unions, and joint labor-management training and apprenticeship programs, from requesting, requiring, or purchasing genetic information, and strictly limits disclosure of genetic information.

Genetic Information Defined

Genetic information includes information about an individual’s genetic tests and the genetic tests of an individual’s family members, as well as information about the manifestation of a disease or disorder in an individual’s family members (i.e., family medical history). Family medical history is included in the definition of genetic information because that information can be used to determine whether someone has an increased risk of getting a disease, disorder, or condition in the future. Genetic information also includes an individual’s request for, or receipt of, genetic services, or the participation in clinical research that includes genetic services by the individual or a family member of the individual, and the genetic information of a fetus carried by an individual or by a pregnant woman who is a family member of the individual and the genetic information of any embryo legally held by the individual or family member using assisted reproductive technology.



IN PLAIN ENGLISH

While the term “genetic information” is quite complex and the legal definition is very technical, in plain English this deals with the traits that are transmitted from one generation to another.



Discrimination under GINA

GINA forbids discrimination on the basis of genetic information when it comes to any aspect of employment, including hiring, firing, pay, job assignments, promotions, layoffs, training, fringe benefits, or any other term or condition of employment. An employer may never use genetic information to make an employment decision because genetic information is not relevant to an individual’s current ability to work. Under GINA, it is also illegal to “retaliate” against an applicant or employee for filing a charge of discrimination, for participating in a discrimination proceeding (such as a discrimination investigation or lawsuit), or for otherwise opposing discrimination.

Harassment under GINA

It is also illegal under GINA to harass a person because of that individual’s genetic information. Harassment can include making offensive or derogatory remarks about an applicant or employee’s genetic information, or about the genetic information of a relative of the applicant or employee. Although GINA does not prohibit simple teasing, offhand comments, or isolated incidents that are not sufficiently serious, harassment is illegal when it is so severe or pervasive that it creates a hostile or offensive work environment or when it results in an adverse employment decision (such as the employee being fired or demoted). The harasser can be the victim’s supervisor, a supervisor in another area of the workplace, a coworker, or someone who is not an employee, such as a client or customer of the employer.

Exceptions to Prohibition against Obtaining Genetic Information

It will usually be unlawful for an employer to obtain genetic information. There are, however, six narrow exceptions to this prohibition as follows:


• Inadvertent acquisitions of genetic information do not violate GINA, such as in situations where a manager or supervisor overhears someone talking about a family member’s illness;


• Genetic information (such as family medical history) may be obtained as part of health or genetic services, including wellness programs, offered by the employer on a voluntary basis, if certain specific requirements are met;

• Family medical history may be acquired as part of the certification process for FMLA leave (or leave under similar state or local laws or pursuant to an employer policy), where an employee is asking for leave to care for a family member with a serious health condition;

• Genetic information may be acquired through commercially and publicly available documents like newspapers, as long as the employer is not searching those sources with the intent of finding genetic information or accessing sources from which they are likely to acquire genetic information (such as websites and online discussion groups that focus on issues such as genetic testing of individuals and genetic discrimination);

• Genetic information may be acquired through a genetic monitoring program that monitors the biological effects of toxic substances in the workplace where the monitoring is required by law or, under carefully defined conditions, where the program is voluntary; and

• Acquisition of genetic information of employees by employers who engage in DNA testing for law enforcement purposes such as a forensic lab or for purposes of human remains identification is permitted, but the genetic information may only be used for analysis of DNA markers for quality control to detect sample contamination.



Confidentiality

Finally, it is also unlawful for an employer to disclose genetic information about applicants for employment or employees. Employers must keep genetic information confidential and in a separate medical file. (Genetic information may be kept in the same file as other medical information in compliance with the Americans with Disabilities Act.) There are limited exceptions to this nondisclosure rule. Such exceptions that provide for the disclosure of relevant genetic information include disclosure to government officials investigating compliance with Title II of GINA and disclosures made pursuant to court order.

FAIR CREDIT REPORTING ACT (FCRA)

Before You Get Background Information

EEOC

In all cases, make sure that you’re treating everyone equally. It is illegal to check the background of applicants and employees when that decision is based on a person’s race, national origin, color, sex, religion, disability, genetic information (including family medical history), or age (40 or older). For example, asking only people of a certain race about their financial histories or criminal records is evidence of discrimination.

Except in rare circumstances, do not try to get an applicant’s or employee’s genetic information, which includes family medical history. Even if you have that information, do not use it to make an employment decision. (For more information about this law, see the EEOC’s publications explaining the Genetic Information Nondiscrimination Act, or GINA.) Do not ask any medical questions before a conditional job offer has been made. If the person has already started the job, do not ask medical questions unless you have objective evidence that the individual is unable to do the job or poses a safety risk because of a medical condition.

FTC

If you get background information (for example, a credit or criminal background report) from a company in the business of compiling background information, there are additional procedures the FCRA requires beforehand:


• Tell the applicant or employee you might use the information for decisions about their employment. This notice must be in writing and in a stand-alone format. The notice cannot be in an employment application. You can include some minor additional information in the notice (like a brief description of the nature of consumer reports), but only if it does not confuse or detract from the notice;
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